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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION
WERNERAIR FREIGHT,LLC PLAINTIFF
V. CIVIL ACTION NO. 1:16-CV-60-SA-DAS
PERRY MORSEY, QUALITY TIME
LOGISTICS, INC., KATHY MORSEY,
MICHAEL G. MORSEY, LEE CONTRACTING, INC.,
LEE TRANSPORTATION INC.,
AND FICTITIOUS DEFENDANTS A-Z DEFENDANTS
MEMORANDUM OPINION

Presently before the Court is Lee Transpmnta Inc.’s Motion to Dismiss for Lack of
Personal Jurisdiction [16]. Afteeviewing the motion, responses, pertinent law and authorities,
the Court finds as follows:

Factual and Procedural Background

Plaintiff Werner Air Freight, LLC (“WernéJ is a Mississippi limited liability company
with its principal place of business in Alco@ounty, Mississippi. Werner is engaged in the
business of providing and brokeg logistics, delivery, and dight services throughout the
United States and worldwide. Werner alleged thefendants Perry Morsey, Kathy Morsey, and
Michael Morsey, who did business as KIJM Awdistics and Quality Time Logistics (“Morsey
Defendants”) are former employees/agents of \Weamd were tasked primarily with managing
the account of Defendant Lee Transportatiom, I{iLTI"), a Werner customer. The Morsey
Defendants are Michigan residents, as is LTI, Whscboth incorporated in Michigan and has its

principal place of business located in the same state. LTI is not registered to do business in

Mississippi, nor has a registered agent for senvi¢ke state. LTI does not own, control, or lease
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real property or any assetshhssissippi, nor does LTI maintamm post office address, telephone
number, or bank accouwithin the state.

On October 29, 2015, Werner claims it diss@d the Morsey Defelants had violated
its contractual agreement with Werner by engaging in conduct specifically prohibited in the
“Agent Non-Solicitation Agreement” betweenettMorsey Defendants (namely Perry Morsey)
and Werner. As a result, Werner terminateelry Morsey. On Bvember 6, 2015, Werner
alleges it discovered LTI was communicating Wekerry Morsey about Perry brokering loads for
LTI. In response, Werner sent LTI notificat of the Non-Solicitation Agreement which
prohibited Perry from engaging yarof Werner's clients for a ped of one year after his
termination. Werner followed up with subsegtiemail notices to LTbn November 13, 2015,
December 25, 2015, and December 26, 2015. D@oember 30, 2015, Werner alleges it
discovered LTI was disregardirtpe Agreement by wrongfully sding Werner’s business to
Perry Morsey.

In March of this year, Werndiled suit against the Morsey Defendants and LTI in the
Circuit Court of Alcorn Count, Mississippi alleging claimgor misappropriation of trade
secrets, conversion, tortioustenference with contract, tootis interference with business
relations, common law unfacompetition, and neglent supervision, as Wes a federal claim
under the Lanham Act. Werner alleges that assalt of LTI's “collusion” with the Morsey
Defendants, LTI has stolen av&400,000.00 in business from WernThe case was removed to
this Court on April 4, 2016. Defendant LTI contis that this Court lacks personal jurisdiction

over it.



Personal Jurisdicbn 12(b)(2) Standard
When confronted with a motion to dismisg fack of personal jurisdiction pursuant to
Rule 12(b)(2), “the party seeking to invokes thower of the court bears the burden of proving
that jurisdiction exists.Luv n’care, Ltd. v. Insta—Mix, Inc438 F.3d 465, 469 (5th Cir. 2006).
Importantly, however, “the plaintiff need not . . . establish jurisdiction by a preponderance of the
evidence; a prima facie showing sufficell” In determining whether a prima facie showing of
personal jurisdiction has been made, the Court “must resolve all undisputed facts submitted by
the plaintiff, as well as all facts contested in the affidavits, in favor of jurisdictoFadin v.
Gerber, 587 F.3d 753, 758 (5th Cir. 2009) (quotingy n’care 438 F.3d at 469).
Discussion and Analysis

A “federal court sitting in diersity may exercis@ersonal jurisdicin over a non-resident
defendant (1) as allowed under #tate’s long-arm statute; and (@)the extent permitted by the
Due Process Clause of the Fourteenth Amendmphillins v. TestAmerica, Inc564 F.3d 386,
389 (5th Cir. 2009).

1. Statutory Authority—The Lanham Act

The causes of action alleged in this caseumelboth a federal question claim and diversity
of citizenship claims. Federal Rule of Civildeedure 4 provides théis]erving a summons or
filing a waiver of service establishes personalsgigtion over a defendant . . . when authorized
by federal statute.” Fed. R. Civ. P. 4(k). “Absantederal statute that provides more expansive
personal jurisdiction, the personatigdiction of a federal distriatourt is coterminous with that
of a court of general jurisdiction of tistate in which the district court sitsSubmersible Sys. v.
Perforadora Cent. 249 F.3d 413, 418 {5Cir. 2001). Where the federal statute is silent in

regards to service (as is the Lanham Act here) the Court will utilize the state’s long-arm statute



to determine the defendangsnenability to jurisdictionUnified Brands, Inc. v. Teder868 F.
Supp. 2d 572, 577 (S.D. Miss. 201Zhus, the Court applies therpenal jurisdiction analysis
used in diversity of citizeship cases to both the fedkeand state law claims.

2. Statutory Authority—Misssippi Long Arm Statute

The Mississippi Long-Arm Statue provides:

Any nonresident . . . corporation not qualified under the Constitution and laws of

this state as to doing bussseherein, who shall make antract with a resident of

this state to be performed whole or in part by any piy in this state, or who

shall commit a tort in whole or in pait this state against a resident or

nonresident of this ate, or who shall do any simess or perform any character

of work or service in this state, shlly such act or acts be deemed to be doing

business in Mississippi and shall therebysobjected to the jurisdiction of the

courts of this state.

Miss. CobeE ANN. 8 13-3-57. Although the Mississippohg Arm Statute provides three
avenues of establishing jurisdiction, the perttniequiry here existsinder the “tort prong.”

Werner argues that personal jurisdictimay be exercised over LTI based on various
business torts LTI allegedly committed, includingtitus interference with a contract. “It is
without question that Msissippi recognizes a afaifor tortious interfeznce with a contract,
which occurs when (1) the acts were intentional and willful; (2) they were calculated to cause
damage to the plaintiff in his/her lawful busss; (3) they were done with the unlawful purpose
of causing damage and loss, without right or jizile cause on the part tife defendant (which
acts constitute malice); (4) actual damage or loss resulted, and (5) the defendant’s acts were the
proximate cause of the loss omalzge suffered by the plaintiffAlfonso v. Gulf Pub. Co., Inc.
87 So. 3d 1055, 1060 (Miss. 2012).

Under this claim, Werner alleges that LTéistions were “intentional, willful, calculated

to cause damages to Werner in its lawful bess to include causing parties contracting with

Werner not to perform their contracts anduse the Morsey Defendants to provide in-house



services that were previousprovided through Werner . . SeeVerified Compl. [2] at { 80.
Additionally, because of LTI's engagement of the Morsey Defendants, Werner contends that LTI
“essentially stole one of Werner’'s customeratthaid Werner more than 1.1 million dollars
before LTI's wrongful and continued engagement of the Morsey Defendant. . . [and]. . . through
Morsey, has obtained $400,000.00 in grosemee from that one customer.”

The Court finds Werner’s allegations sai@int to establish a prima facie showing
that a tortious interference with contract slaivas committed, at least in part, in Mississippi
because this is the state in which the alleged damage and loss occurred. “Under the tort prong of
the Mississippi long-arm statue,rpenal jurisdiction is proper if any element of the tort (or any
part of any element) takes place in Mississippidified Brands868 F. Supp. 2d at 57%l{red
v. Moore & Petersonl117 F.3d 278, 282 (5th €£i1997)). Although “consequences stemming
from the actual tort injury do not confer persbpaisdiction at the site or sites where such
consequences happen to occudghe v. ATR Mktg87 F.3d 751, 753-54 (5th Cir. 1996)), the
loss and damages alleged by Werner are not rmensequences of a tort having occurred
elsewhere. InUnified Brands a factually similar case heatid the Southern District of
Mississippi, the court held @ under a claim for tortiousnterference with a business
relationship, a loss of profitand prospective contracts a®ll as a loss of income would
necessarily occur in Mississippi as the printiplace of business for ¢hplaintiff corporation
was Mississippi. 868 FSupp. 2d at 579. (citinGenac v. Murry609 So. 2d 1257, 1268 (Miss.
1992)). Thus it follows that the 98 of profits, prosgctive contracts, and income that Werner
alleges it suffered would occur in Mississippi as #hate is home to Werner’s principal place of

business. Accordingly, the Court finds that Werhas made a prima facie showing that the tort



prong of the Mississippi Long-Arm Statuteowld provide for the exercise of personal
jurisdiction over LTI on dortious interference wh contract claim.

3. Constitutional Authority—Fourteenth Amendment

The second step of the personal jurisdiction analysis considers whether the exercise of
personal jurisdiction under sgatlaw would comport with thalictates of the Fourteenth
Amendment Due Process Clause. To satisfy thes€latere must be some act by which “(1) the
non-resident purposely availed hmfsof the benefits and protians of the forum state by
establishing ‘minimum contact’ with the statend (2) the exercise qgfirisdiction must not
offend ‘traditional notions of faiplay and substantial justice Mullins, 564 F.3d at 398.

“Jurisdiction may be general or specifitd. (quotingStroman Realty, Inc. v. Wercinskil3
F.3d 476, 484 (5th Cir. 2008)). Specijurisdiction exists when #hplaintiff's claim against the
non-resident defendant arises it or relates to activities that the defendant purposefully
directed at the forum statkl. (quoting Alpine View Co. v. Atlas Copco ABO5 F.3d 208, 215
(5th Cir. 2000)). In contrast, general jurigtha requires the defendant to have maintained
“continuous and systematic” caatts with the forum statéd. (quotingHelicopteros Nacionales
de Colombia, S.A. v. Halt66 U.S. 408, 415-16, 104 S. €868, 80 L. Ed. 2d 404 (1984)).
Here, minimum contacts are estabéd pursuant to specific juristion, and therefore, the Court
does not address geakjurisdiction.

When an intentional tort is alleged, gdiction is evaluated under the “effects” test.
Calder v. Jones465 U.S. 783, 104 S. Ct. 1482, 79 ld.R2d 804 (1984). In applyingalder, the
Fifth Circuit elaborated that “aact done outside the state thas lsansequences or effects within
the state will suffice as a basis for jurisdictionairsuit arising from those consequences if the

effects are seriously harmful and were intendethighly likely to follow from the nonresident



defendant’s conduct.Mullins, 564 F.3d at 386 (citingsuidry v. U.S. Tobacco Col88 F.3d
619, 628 (5‘ Cir. 1999)). In the contexaf an intentionainterference with contract claim, the
Court must determine “whetheretlalleged tortfeasor expressliyned his out-of-state conduct at
the forum state by examining the nexus lesw the forum and the injured contractual
relationship.”ld. at 401.

Here, the nexus between Mississippi and the alleged injured contractual relationship
appears to be the Non-Solicitation Agreemeratt tbxisted between Werner and the Morsey
Defendants. It is undisputed that thgreement is governed by Mississippi lat.is also clear
from the pleadings that LTI was aware that atactual agreement existed between Werner and
the Morsey defendantsAccordingly, the Court finds thahinimum contacts do exist and the
cause of action arises from those contacts tlyegstablishing a prima facie showing of specific
jurisdiction.

Having found Werner has made a prima fatiewing that LTI is subject to personal
jurisdiction under theort prong of the Mississippi Long Ar@&tatute and that sufficient contacts
exist to satisfy the Fourteenth Amendment Due Process requirement, the Court next considers
whether the exercise of personal jurisdiction wloaffend traditional notions of fair play and
substantial justiceMullins, 564 F.3d at 398. The burden of shmgvunreasonableness must be
carried by the party challenging personal judsdn, and that party must make a “compelling
case” against its being exercisétlien Air Alaska, Inc. v. Brandfi95 F.3d 208, 215 (5th Cir.
1999). To determine whether the exercise ob@eal jurisdiction wouldbe unreasonable, the

Court balances “the burden on ttefendant having to litigate ithe forum; the forum state’s

! The Non-Solicitation Agreement signed by Fevorsey includes thprovision that “This
Non-Solicitation Agreement shall be consd in accordance with Mississippi law.”

Z Werner sent notification via certified m&il LTI regarding thexistence of the Non-
Solicitation Agreement. The record alsaludes various email cespondences between
Werner and LTI executives discussing Mersey Non-Solicitation Agreement.
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interests in the lawsuit; the phiff's interests in convenientna effective relief; the judicial
system’s interest in efficient resolution of caversies; and the state’s shared interest in
furthering fundamental social policiesd.

LTI argues that the burden of ligating thisioh in Mississippi wuld be significant to
LTI because LTI is located soleig Michigan and operates its lwsss there, the alleged claims
took place outside of Mississippi, and other forares available for Werner to obtain relief. The
Court finds these factors do not outweigh thenaming elements in favor of jurisdiction.
Mississippi would have a significant interestadjudicating this case as it is alleged that LTI
tortiously interfered with a business within ddissippi’'s borders. Werner has an interest in
litigating in Mississippi as Werner’'s principglace of business is housed in the state, and
Mississippi provides the law governing the contractual agreement with the Morsey Defendants.
Additionally, there are no issues implicating intesest the interstate judicial systems or the
furthering of social policies. After balancing tfeetors, the Court findthe exercise of personal
jurisdiction over LTI would not beinreasonable, and the requirenseantd considerations of the
Fourteenth Amendment Due ess Clause are satisfied.

Conclusion

Accordingly, LTI's Motion to Dismiss for Lackf Personal Jurisdiion [16] is DENIED.
At this stage of the proceedings, this Caurgxercise of personal jurisdiction over LTI is
appropriate.

SO ORDERED on this, the 5th day of August, 2016.

/sl Sharion Avycock
U.S. DISTRICT JUDGE




