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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
ABERDEEN DIVISION

ANTHONY STRONG PETITIONER
V. No. 1:19CV118-SA-DAS
WARDEN T.J. WATSON, ET AL. RESPONDENTS

MEMORANDUM OPINION

This matter comes before the court ongieesepetition of AnthonyStrong for a writ of
habeas corpuander 28 U.S.C. § 2254. @lstate has responded to pie¢ition, and Mr. Strong has
filed a Traverse. The matter is rifoe resolution. For tareasons set forth balpthe instant petition
for a writ ofhabeas corpuwill be dismissed under the dooe of procedral default.

Habeas Corpus Relief Under 28 U.S.C. § 2254

The writ ofhabeas corpusa challenge to the legal authority under which a person may
be detained, is ancient. Duker, The Englislgi@s of the Writ of Haeas Corpus: A Peculiar
Path to Fame, 53 N.Y.U.L.Rev. 983 (1978); Gl&#istorical Aspects oHabeas Corpus, 9 St.
John's L.Rev. 55 (1934). Itis “perhaps thestnimportant writ known to the constitutional law
of England,”Secretary of State for Home Affairs v. O'BriédnC. 603, 609 (1923), and it is
equally significant in the United States. Artitl& 9, of the Constitution ensures that the right
of the writ ofhabeas corpushall not be suspended, except mha the case of rebellion or
invasion, public safetynay require it.Habeas Corpus20 Fed. Prac. & Proc. Deskbook § 56.
Its use by the federal courts svauthorized in Section14 ofelJudiciary Act of 1789. Habeas
corpusprinciples developed over time in bothglish and American common law have since
been codified:

The statutory provisions drabeas corpuappear as sectiog241 to 2255 of the
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1948 Judicial Code. The rectidation of thatyear set out imptant procedural
limitations and additinal procedural changes wedglad in 1966. The scope of the
writ, insofar as the statutory languageasicerned, remained essentially the same,
however, until 1996, when Corgs enacted the Antiteriem and Effective Death
Penalty Act, placing severestrictions on the issuance of the writ for state prisoners
and setting out special, ndabeas corpuprocedures for capital cases. The changes
made by the 1996 legislatiane the end product of ckdes of debate abdwbeas
corpus

Id. Under 28 U.S.C. § 2254, a federaurt may issue the writ wherparson is held imiolation of
thefederalConstitution or laws, permitina federal court to order thescharge of any person held
by astatein violation of the supreme law of the larfekank v. Mangum237 U.S. 309, 311, 35 S. Ct.
582, 588, 59 L. Ed. 969 (1915).
Facts and Procedural Posture

Anthony Strong is irthe custody of the Mississippepartment of Corrections
(MDOC) and housed at the Fedetalrrectional Institution in Terrglaute, Indiana. He pled
guilty to aggravated asdain the Circuit Court oMonroe County, MississippiSeeExhibit
Al (Plea Transcript). On Ju@8, 2017, Anthony Strongas sentenced toterm of twenty
(20) years, with fifteen (15)ears suspended, five (5) yearsaove, and five (5) years post-
release supervision uporiease from custodySeeExhibit B2 The order fether provided
that the sentence imposed bg tircuit court was to run tmcurrent with [the] sentence

previously imposed in federal criminal no. 1:16CR052-NBB-DAS. Id..”

! The exhibits referenced ihe instant memorandum opinionyrize found attached to the
State’s Answer

2 Strong was also indicted @ount 11 for the chargef felon in possesan of a firearm ¢ee
Exhibit C); however, the plea tramgt reflects that Courlt was retired to théles in exchange for
Strong’s plea to the aggrated assault charg8eeExhibit A, p. 13;see alsdxhibit D (Order
Retiring Count to Files).
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On April 25, 2018, Strongigned a “Motion for Amendent of Judgment,” which was
stamped as “filed” in #a Monroe County CircuiCourt on April 30, 2018SeeExhibit E.
Further, on June 8, 2018, &tg signed a “Motion for Jallredit to be Apply to State
Sentence,” which was staed as “filed” in the Monroe @inty Circuit Couron June 18,
2018. SeeExhibit F. On November 6028, Strong signed a “Petition fdabeasCorpus
Relief Due to a Defective Indictment,” which svetamped as “filed” in the Monroe County
Circuit Court on November 9, 2018eeExhibit G. He filedan additional letter on
November 29, 2018, discussing habeas corpupetition GeeExhibit H), which was
docketed irthe Monroe County Circuit Court asrd SePetition.” SeeExhibit [. On
February 6, 2019, he signed a “Motion Jail Credit,” which was amped as “filed” on
February 11, 2019SeeExhibit J.

The docket of the Monroe County CircGiburt in Cause No. CR2016-077 reflects
that, in three separate Orders filed R0y 2019, the circuit couruled on Strong’s
outstanding motions anith, a fourth Order, granted Stronglpplication folleave to proceed
in forma pauperis SeeExhibit I. The trial courfound with regard t&trong’s motion to
review his sentence, that the motion waseut merit based on confirmation to the trial
judge from the MDOC'’s Central Records Depaant that Strong ved‘given credit for
eighty-seven (87) days served before his pl&€e&Exhibit K2 The trial court also denied

Strong’s motion to amend thedgment, finding that the argume¢hat he did not intend to

3 Mr. Strong’s MDOC Inmate Time Sheet sugpdhe trial judge’s fiding that Strong was
awarded 87 days ofgtrial jail credit orhis state sentenc&eeExhibit L.
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plead to five (5ynandatory years was without mei@eeExhibit M. Inruling on Strong’s
motion, the circuit court found & it lacked merit because:

For aggravated assault, there is noimum sentence; the maximum sentence is
twenty (20) years in the cusly of the MississipdDepartment of Qoections, none of
which is mandatory. Durintpe Plea Hearinghe Petitioner admitteid open court,
under oath, that he understdbd State’s recommendationchit was the same as his
attorney had told him. The Court folled/ the State’s recommendation and sentenced
the Petitioner to twenty (20) years i tbustody of the Missgppi Department of
Corrections with fifteen (15)ears suspended, leavifigg (5) years to serve.

SeeExhibit M. Finally, thetrial judge denied Mr. Sbng’s “Petition for Writ oiHabeas
CorpusRelief.” SeeExhibit N. The trial court treated Stron@yabeas corpupetition as a
motion for post-onviction relief and addressed Strong’s allegations that the indictment
charged the wrong statute and ttatinsel was ineffective “for allowing him péead guilty to
a non-existent offenseld. In finding that Strong’s claimacked merit, the trial court found:

Petitioner claims thahe indictment charged the wrong statiRetitioner explains
that the shooting of theatim occurred because i@ckless behavior, and not
knowingly and purposeful condutientioned in thédictment; thus, the indictment
for aggravated assault wadetgive. To the contrajliss. Code Ann. § 97-3-7(2)
establishes aggravatadsault withpurposely, knowingly, oreckless conduct under
the circumstances. The indictment faled Section 97-3-7(2)herefore, the
indictment was sufficientMoreover, the Petitioner pleglilty in open court, under
oath, that he did in fagurposely, knowingly, feloniolisassault[ ] the victim
pursuant to Section 97-3-7(2). The Petitiargument with tis issue is without
merit. With the above result, the Petitioadinal argument for ineffective assistance
of counsel is moot.

Id. The court’s Order provideddha copy of the Order wasle mailed to Strong at his

4 The docket of Strong'sianinal action, attached to the Stat&nswer as Exhibit |, notes that
his statéhabeas corpupetition, as well as theaer denying relief, and thather orders entered post-
conviction, were docketed in a separate civil actibxhibit O is a copgf the docket of Monroe
County Circuit Court Cause NoO29-297, the posteniviction action whre a copy athe documents
in question werdiled.
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current address, and the doas@tfirms that a copy of the filed order was mailed to Hun.
see alsdxhibit I. The dockets furtmeeflect that Strong did naippeal the lower court’s
Order to the Mississippi Supreme Coudlt)(under Mississippi Rule of Appellate Procedure
4, and the time for doing so has expir&€geMiss. R. App. P. 4.

Strong also filed a separate “Petitionitabeas CorpuRelief Due to Defective
Indictment” in the Mississippi Supme Court on October 1, 2018eeExhibit P. However,
on November 2, 2018, the petriiovas dismissed without prejadifor want of jurisdiction,
as such petitions must bled in the trial court.SeeExhibit Q (Miss. Supreme Court Cause
No. 2018-M-01388).

Mr. Strong filed the insint Petition for Writ oHabeasCorpus raising the following
claims for relief (as stated by petitioner):

Ground One: Petitioner has beenmled access to the courts, which suspended the
writ of habeascorpusin this proceeding Amendment.

Ground Two: The State of Missiggpi is in violation ofthe double jeopardy clause
by not granting pdtioner jail-time credits.

Doc. 1.
The Doctrines of ProceduralDefault and Procedural Bar
As discussed below, Mr. Strong did not exs$ishis state remedi@s to any of the
grounds for relief in the instant petition, amel can no longer do so. If an inmate seekiggeas
corpusrelief fails to exhaust an issue in state teuand no more avenues exist to do so — under
the doctrine oprocedural defaulthat issue cannot be raised in a fedeadleas corpus
proceeding.Sones v. Harget61 F.3d 410, 416 {5Cir. 1995). Similarly, federal courts have no

jurisdiction to review dabeas corpuslaim “if the last state court to consider that claim

-5-
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expressly relied on a state grounddenial of relief thats both independemif the merits of the
federal claim and an adequatssisgor the court's decisionRoberts v. Thaler681 F.3d 597,
604 (3" Cir. 2012). Thus, a feddreourt may not considerl@abeas corpuslaim when, “(1) a
state court [has] declined to address [those] claims because the prisoner [has] failed to meet a
state procedural requirementda(2) the state judgmerests on independent and adequate state
procedural grounds.Maples v. Thomas— U.S. ——, 132 S.Ct. 912, 922, 181 L.Ed.2d 807
(2012) (alterations in origina(jnternal quotation marks omitted). This doctrine is known as
procedural bar

A state procedural rule findependent” when the stal@wv ground for decision is not
“interwoven with the federal law.Michigan v. Long463 U.S. 1032, 1040, 103 S. Ct. 3469, 77
L. Ed. 2d 1201 (1983). A state laywound is interwoven with federkw if “the state has made
application of the procedurbbr depend on an antecedent ruling on federal law [such as] the
determination of whether federal constitutional error has been commit&d.V. Oklahoma
470 U.S. 68, 75, 105 S. Ct. 1087, 84 L. Ed. 2d 53 (13&%) alsdtate court decision must not
be interwoven with federal lawederal Habeas Manual § 9B:24.

To determine the adequacy of the state ptoca bar, this court must examine whether
the state’s highest court “has stly or regularly applied it.”Stokes v. Andersp®23 F.3d 858,
860 (8" Cir. 1997) ¢€iting Lott v. Hargett80 F.3d 161, 165 (5Cir. 1996)). The petitioner,
however, “bears the burden of shog/that the state did not stly or regularly follow a
procedural bar around the timelo$ appeal” — and “must demonsgdhat the state has failed to
apply the procedural bar rule to claims idealtior similar to thoseaised by the petitioner

himself.” Id.
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Cause and Prejudice — and Fundameat Miscarriage of Justice —
As Ways to Overcome Procedural Bar

Whether a petitioner’s clainee procedurally defaulted procedurally barred, the way
he may overcome these barrierghis same. First, he may ovenoe the procedural default or
bar by showing cause for it — and actual prejadrom its applicatin. To show cause, a
petitioner must prove that anternal impediment (one that cduhot be attributed to him)
existed to prevent him from raising and discussimgcthims as grounds forlief in state court.
See United States v. Flore81 F.2d 231 (5Cir. 1993). To establish prejudice, a petitioner
must show that, but for the alleged errog dutcome of the proceeding would have been
different. Pickney v. Cain337 F.3d 542 (5Cir. 2003).

Even if a petitioner fails to establishus for his default and prejudice from its
application, he may stibvercome a procedural default or bgrshowing that application of the
bar would result in a fundamental miscarriage sfige. To show that such a miscarriage of
justice would occur, a petitionarust prove that, “as a factual tre, that he did not commit the
crime of conviction.’Fairman v.Anderson188 F.3d 635, 644 {(5Cir. 1999) (citingward v.
Cain,53 F.3d 106, 108 {5Cir. 1995)). Further, he mustipport his alleg@ns with new,
reliable evidence — that was not presented at-tréald must show thatwtas “more likely than
not that no reasonable juror would have comddtim in light of the new evidenceFairman,
188 F.3d at 644 (citations omitted).

In this case, Mr. Strong nevaresented these clairttsthe Mississippbupreme Court in a
procedurally proper manner. &sch, his claims amot properly before th court for federahabeas
corpusreview. See28 U.S.C. § 2254(b)(1§)’'Sullivan v. Boerckeb26 U.S. 838 (1999) (In order to

satisfy the exhaustion requirement, the petitioner must present his claims to the state’s highest court in
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a procedurally proper manner ttoal the state court a fair opportuntty consider thasclaims.) He
can no longer meetarexhaustion requirement basa he failed to timelgppeal the d®al of post-
conviction collateral reliefinder Miss. R. App. P. 4(&)otice of appeal must liked within 30 days).

Mississippi appellate courtgistly and regularhyfollow the thirty-day procedural rule.
Martin v. Maxey 98 F.3d 844, 847 {5Cir. 1996);Sones v. Harget61 F.3d 410, 416 {5Cir. 1995);
Hughes v. Johnspi91 F.3d 607, 614 {SCir. 1999). Bottihis court and our sier circuit in the
Southern District hold that “Reil4 has been consistently and e¢pdly applied and enforced by the
Mississippi courts and asich is an adequate andependent statgound [for applymng the doctrine
of procedural default.]'See Griffin v. Fished:16CV227-DMB-JMV, 2018VL 7570458 (N.D. Miss.
May 30, 2015) (unpuished) (citingWaits v. King3:13CV454-TSL-JCG, 2015 WL 5642916, at *4
(S.D. Miss. Sept. 24, 2015 (unpubksl)). Mr. Strong has defaudtéis claims in Grounds One and
Two of the instant petition.

In addition, Mr. Strong manot file a second apphtion for state postenviction cdiateral
relief. The trial court’s decisiotlenying a petitioner'siotion for post-conviatin relief is a final
order. Hence, Strong isqmiuded by statute from filingsiecond, successive petiticBeeMiss. Code
Ann. § 99-39-23(6) Miss. Code Ann. § 99-39-27(%ee also Sneed v. Stat@2 So. 2d 1255, 1256
(Miss. 1998)Buice v. State751 So. 2d 1171 (Miss. Ct. App. 199@h’'g deniedFeb. 8, 2000. For
these reasons, a second motion fot-posviction relief would be disissed as procedalty barred.
“If a petitioner fails to exhaust state remedies, butthet to which he would bequired to return to

meet the exhaustion requirementudonow find the claim mcedurally barred, #n there has been a

5> Miss. Code Ann. § 99-39-23(pjovides in peinent pat: “The order . . . dismissing the
prisoner’s motion or otherwise dengirelief under thishapter is a final judgment and shall be
conclusive until reversed. Itahbe a bar to a second or sigsiee motion under this chapter.”

-8-



Case: 1:19-cv-00118-SA-DAS Doc #: 12 Filed: 06/26/20 9 of 9 PagelD #: 132

procedural default fogpurposes ofederalhabeas corpueelief.” Finley v. Johnsor43 F.3d 215, 220
(5" Cir. 2001). When state remedies are rendemestailable by the péitiner's own procedural
default, federal courts are barifedim reviewing those claimsSones v. Hargetsuprg see also
Magouirk v. Phillips 144 F.3d 348, 360 {Cir. 1998).

Mr. Strong cannot show “causefider the “cause and prejudide’t to allow the court to
decide the merits of tridaims, despite the procediidefault, as he hastrghown that an external
impediment existed to prevent him frdifimg a timely notice of appealJnited States v. Flore981
F.2d 231 (% Cir. 1993). He hasot shown that sometig external to him — ositle of his control —
prevented him from seeking an appeal in a timely fast@ameman 501 U.S. at 753. Finally, Mr.
Strong has not shown thefundamental miscarriage of justicewd result if the court applies the
default because he hag sbown, with new reliablevidence that, as actaal matter, he did not
commit the crime ohis conviction. Fairman v. Andersqri88 F.3d 635, 644 {SCir. 1999) (citing
Ward v. Cain53 F.3d 106, 108 {5Cir. 1995)). As such, Mr. Sing cannot overcomtie procedural
default, which the court must agpinder the factsf this case.

Conclusion

For the reasons set forth above, itstant petitiorfior a writ ofhabeas corpuwill be

dismissed under the doctrinegrbcedural default. A fingidgment consistent with this

memorandum opinion will issue today.

SO ORDERED, this, the 26th daof June, 2020.

K Sharion Aycock
UNITEDSTATESDISTRICTJUDGE




