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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI

DELTADIVISION
TIMOTHY GUNN (# 96721) PETITIONER
V. No. 2:11CV218-MPM-SAA
EMMITT SPARKMAN, ET AL. RESPONDENTS

MEMORANDUM OPINION
This matter comes before the court ongiteese petition of TimothyGunn for a writ of
habeas corpus under 28 U.S.C. § 2254. &lstate has responded to thitipa, and Gunn has filed a
traverse. The mattes ripe for resolution. Fdhe reasons set forth belade instant petition for a
writ of habeas corpus will be denied.
Facts and Procedural Posture
The petitioner, Timothy Gunn, is in the custodyhaf Mississippi Departent of Corrections
and is currently housed at the Mississippi Statet@diary in ParchmamJississippi. Gunn was
convicted of grand larcgrin the Circuit Court oBolivar County, Missigppi. On November 18,
2009, he was sentenced as a habdgfiehder under Miss. Code Ann98-19-81 to servten years in
the custody of the Mississippepartment of CorrectionMDOC”). State Court Record (hereinafter
“SCR)), Vol. 1, p. 43-44.
Gunnappealed his conviction anchéence in the Mississipfupreme Court, raising the
following issues (astated by counsel):
Issue 1. The trial court edén denying defense counsainotion for a mistrial
when the state impermissibly commented on Appétlaxercise of

his postMiranda right to remain silent.

Issue 2. The evidence was [not] sufficient to sustain thés jueydict of guilty
to the charge of grand larceny.
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Issue 3. The photo line-up by which Appellant was originally identified was
overly suggestive so as to tdihe in couridentification.

On January 27, 2011, the 3dissippi Supreme Court affirmea gludgment of the Circuit Court.
Gunnv. Sate, 56 S0.3d 568 (4s. 2011yeh g denied March 31, 2011 (Cae No. 2009-KA-01901—-
SCT).

On July 21, 2011, Gunn filed an Applicatiorptmceed in the trial ot with a Motion for
Post-Conviction Religh the Mississippi Suprent@ourt. In that applicain Gunn raised the same
three issues now raised in his federal petition for a whialeas corpus. On Septembye8, 2011, the
Mississippi Supreme Court filed ander denying the application. Miscellaneous Pleadings, Cause
No. 2011-M-01054.

In the instant petition for a writ dkbeas corpus Gunn raises the following issugsd se):

Ground One. Timothy Gunris sentence is illegal and in violation of tife 5
and 14' Amendment to the UniteBitates Constitution and
Article 3, 8 14 and § 26, oféhConstitution of the State of
Mississippi.

Ground Two. Petitioner, Timothy Gunn, wasmled due process of law and
effective assistance of couhse violation of the & and sixth
amendments to the UnitedaBts Constitution, where the
statés evidence never proved grand larceny under elements
required by law and where state was prepared to admit this,
even after the juryerdict, if Gunn woud plead guilty to a
misdemeanor offense. Counsebweffective in failing to
challenge the stéieevidence in the trial court and to bring this
point in the direct appeal.

Ground Three. Petitioner Timothy Gunn was died effective assistance of
counsel, in violation of thé"sand ' Amendments to the
United States Constitution, wie counsel, in his closing
arguments, made a prejudicial statement to the jury, against the
facts provided to counsel I&unn, that Gunn was the person
in the video which the proseaotti offered as evidence, thus,
thereby telling the jury it Timothy Gunn was guilty.
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Grounds Reviewed on the Merits in State Court
The Mississippi Supreme Court has alreastystdered Grounds One, Two, and Three on
the merits and decided those issues against tlimper; hence, these claims are barred from
habeas corpus review by the Antiterrorism and Effective Death Penalty Act, 28 U.S.C. §
2254(d), unless they meet one of its two exceptions:
(d) An application for a writ ofiabeas corpus on behalf of a person in
custody pursuant to the judgmentaobtate court shall not be granted
with respect to any claim that wadjudicated on the merits in State
courtproceedingsinless the adjudication of the claim—
(1) resulted in a decision thats contraryd, or involved an
unreasonable application of, clgagstablished Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in
the State court proceeding.
Id. (emphasis added). The first exception, sutise¢d)(1), applies tguestions of lawMorris
v. Cain, 186 F.3d 581 (BCir. 2000). The second excepti subsection (d)(2), applies to
questions of factLockhart v. Johnson, 104 F.3d 54, 57 {5Cir. 1997). Since the petitioner’s
claims challenge both the application of law arelfthding of fact, this aurt must consider the
exceptions in both subsections.
Under subsection (d)(1),petitioner’s claim merithabeas review if its prior
adjudication “resulted in a decision that veastrary to, or involved arunreasonable
application of, clearly established Federal lawd. (emphasis added). A state court’s decision
is contrary to federal law if it arrives at a conclasi opposite to that reached by the United
States Supreme Court on a question of law, ibidécides a case differently from the Supreme

Court on a set of “materialiydistinguishable facts.Williamsv. Taylor, 529 U.S. 362, 120
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S.Ct. 1495, 1523 (2000). A stateucis decision involves aanreasonable application of

federal law if it identifies the correct governipgnciple but unreasonab(yot just incorrectly)
applies that principle to facts tife prisoner’s case; this application of law to facts must be
objectively unreasonableld. at 1521. As discussed below, fhetitioner has not shown that the
Mississippi Supreme Court unreasoryadybplied the law to the factsy that the court’s decision
contradicted federal law. Accordingly, thrception in subsection (d)(1) does not apply to
Grounds One, Two, or Three of the instant petition.

Nevertheless, under § 2254(d){2¢se grounds may s$tiherit review if those facts to which
the supreme court applied the lawravdetermined unreasonably in ligiithe evidence presented.
Because the supreme court is prestino have determined the fatasonably, it is the petitioner’s
burden to prove otherwiseyéhe must do so with cleand convincing evidenceMiller v. Johnson,
200 F.3d 274, 281 {5Cir. 2000); 28 U.S.C. § 2254(e)(1). Miscussed below, the petitioner has
failed to meet this burden; asch, he cannot usebsection (d)(2) to movihese claims beyond §
2254(d), which bars frorinabeas corpusreview issues already decided on the merits.

Ground One: Insufficiency of the Evidence

In Ground One, Gunn challenges sufficiency of tik evidence tsupport his gand larceny
conviction. A federal court may usider a challenge to the suffieay of the evidence presented in
state court, but only where the eaite, viewed in the light most faafte to the prosecution, is such
that no rational factfinel could have found thesemntial elements of the crime beyond a reasonable
doubt. See Jackson v. Mirginia, 443 U.S. 307 (1979 review of the recorchowever, reveals more
than sufficient evidence to supptié jury’s verdicin this case.

At trial, Fred King testifid that he was working at 2Century Cleaners in Cleveland,
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Mississippi, when he saw a blacklmacross the street walkingpand a truck parked at the Moose
Lodge. SCR, \ol. 2, p. 38. The man, who was wegaaired shirt and khaki pantifted up the top of
the tool box in the bed of thaitk and removed a black and gold bag. SCR2yp. 38, 48. At
some point during Kirig observation, he calledit to his boss, James Farmer, who came to the
window and also observedetman wearing a red shamd khaki pants removiee black and gold bag
from the truck. SCR, Vol. 2, p. 483. Farmer called thgolice to report the asity. SCR, \Vol. 2, p.
54.

Officer Brian Goza testifekthat he respondedtiee call from dispatch who informed him that
a black male wearing adehirt had removed a black and gold fam a truck parked at the Moose
Lodge. SCR, \Vol. 2, p. 5Dispatch also stated thiie suspect was near theersection of South and
Chrisman streets walking souttd. Officer Goza was approximatelgur blocks from that location
when he received the informatiold. Officer Goza approached a mararing a red stt and khaki
pants who was carrying the yellamd black bag. SCR, Vol. 2, p. 6&/hen Officer Goza got out of
the car, the man laid the bag oowgnd, turned around, and put habdkind his backn interlocking
fashion. Id. Officer Goza recognized the man as Timothy Gudn.The bag was filled with various
tools. SCR, \Vol. 2, p. 63.

After Officer Goza determineddhthe tools did not belorig Gunn, he was placed under
arrest. SCR, \ol. 2, p. 64. Two days later, Kaentified Gunn from a photlineup as the man he
saw remove the bag from the truck. SCR, 2pp. 19. Steven Simpsdhe owner of the truck,
testified at trial to the contenté the bag and th#teir value was over $50@0 SCR, \ol. 2, p. 76,
85. Gunn was ultimately tried andrwvicted of grand larceny. Heas sentencesk a habitual

offender to ten years without parole.



On direct appeal, the Missippi Supreme Court held:

The tools taken include a DeWadbl kit, various drills andaws, extra batteries, some
tool bits, a set of specialty wirecuttessrewdrivers, and othetiscellaneous items.
Simpson paid $1,236.90 as the combined fioickis tools six manths before they
were stolen. Although purchapsgce of the stolen tools not direct proof of the

market value at the time of the thefisitircumstantial eviehce of value. FN4
Simpson testified that replag the tools would cost hitapproximately the same
price’

FN4.Wlliamsv. Sate, 994 So.2d 821, 82826 (Miss.Ct.App. 2008).
While Gunn claims that his coietion must be reversed besauthe price of the stolen
tools was based on purchase price, a jusjlasved reasonably tafer the value of
specific items based on purchase pritet @dditional testimonyFN5 Therefore,
though Gunn correctly statége measure of value forgtiools, we find that the
evidence presented was sufficient for aoaable juror to find that the value of the
stolen tools was more than $50(his issue isvithout merit.
FN5. Smith v. Sate, 881 So.2d 908, 96910 (Miss.Ct.App.2004).
Gunn, 56 So0.3d at 571.
The indictment in the case charged Timothy@with grand larcenynder Miss. Code Ann.

§ 97-17-41 and as a habitual offendender Miss. Code Ann. § 99-19-8ISCR, \ol. 1, p. 3-4.

The indictment lists six previrs convictions includig the cause numbegurt of conviction,

! Miss. Code Ann. § 97-17-41 provides:
(1) Every person who shall be carted of taking and carrying away, feloniously, the personal
property of another, of the valoéFive Hundred Dollars ($500.00) wrore, shall be guilty of grand
larceny, and shall be imprisoned in the Penitenf@rg term not exaaling ten (10) year or shall be
fined not more than Ten Thousandllars ($10,000.00), or both. Theadbvalue of property taken and
carried away by the person from agie victim shall be aggregateddetermining the gravity of the
offense.

2 Miss. Code Ann. § 99-19-81 provides:
Every person convictdd this state of a felony who shall haveen convicted twe previously of any
felony or federal crime upon chargegparately brought and arisiogt of separatmcidents at
different times and who shall have been sentencseliarate terms of oné (fear or more in any
state and/or federal penastitution, whether in thistate or elsewhere,alhbe sentenced to the
maximum term of imprisonment prescribed for sudbrng and such sentenskall not be reduced or
suspended nor shall suysérson be eligible fgrarole or probation.
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date of conviction, date of offense, offereag the length of sentenfoe each convictionld. Gunn

had previous convictions gfand larceny, two corstions for burglary oa dwelling, burglary of a
business, escape, and auto thieft. The State also submitted a Metdf Intent to introduce prior
convictions for purposes of impeachment, whistell the six prior convictions. In addition, at
Gunn’s sentencing hearirthe State introduced in&vidence a certified comf an indictment and
Judgment and Commitment Order tlaree of Gunn'’s prior convictions/l. 1, p. 15, 42, \Vol. 3, p.

160. Finally, Gunn has never deniedtthe was, indeed, convictedtisé charges used to enhance his
sentence.

The Mississippi Court of Appedtes ruled on thissue in a similar casad found that the
indictment was validSmall v. Sate, 141 So.3d 6166-68 (Miss.Ct.pp. 2014). IrBrall, the
Mississippi Courbf Appeals held:

The purpose of Rulell03 is to ensure that a juryftwee deciding alefendant's guilt

or innocence, is not informexd the defendant’s prior crimithrecord s@s not to be

improperly influencedh its verdict. See Edwardsv. Sate, 75 S0.3d 73, 76 (1 7)

(Miss.Ct.App.2011). Only afteyuilt is established dodise prior criminal record

become relevant. The purpose of Rule€)3(3) is to give the defendant an

opportunity to challenge the fact of his pr@nvictions in a settg separate from the

guilt-determination phase.

Id. Rule 11.03(1) providein pertinent part:
The indictment must allege thiparticularity thenature or description of the offense

constituting the @vious convictions, thetate or federal jurigction of any previous
conviction, and the da of judgment.

The facts oBmall are substantially similar to the present case:

[T]he State's motion to amend the indichinelearly stated the offenses, cause
numbers, dates that sentenaese imposed, and the terof the sentences imposed
for Small's prior convictions. Certifiembpies of the indichents and sentencing
orders were submitted into the record at the hearing to amend the indictment and
incorporated into the sentencing-hearing record.
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[Small] did not object to #introduction of the certifeecopies of the documents
relating to the prior convictions at thedn@g on amending thedictment or at his
sentencing hearing.

Small, 141 So0.3d at 67. Though Small's indictmentmbt comply precisgiwith Rule 11.03,
the State’s evidence of Small'sgrconvictions was sufficierib support the enhancement of
his sentence. As the Mississippi Cour\ppeals held:

This was sulfficient to provide notice to Snw@dlthe prior crimes used to charge him as
a habitual offender @an opportunity to challenge them. Benson v. Sate, 551

S0.2d 188 (Miss.1989), the Missiigpi Supreme Court hetbat the failure of an
indictment to list the de of conviction was notfal. The court noted:

While it is correct that the daté the judgment is not specifically
stated in the indictnm, all of the inform#on that is containe@nd
specifically the cause number, afforded the defendant access to the
date of the judgmeniThis Court holds that farmation pertaining to
the date of the judgment was subs#diy set forth in the indictment
and that sufficient information wafforded the defedant to inform
him of the specific prioconvictions upon whicthe State relied for
enhanced punishment to comply wathe process. EBypurpose of the
above rule is fulfilled . . . .

Id. at 196; see alddill v. Sate, 132 So0.3d 1069,072—73 (11 9-11Miss.Ct.App.

2014) (central concern is riechnical pleadig, but sufficieng of the notice)Hillsv.

Sate, 101 So0.3d 691, 693 (1 Mliss.Ct.App.2012) (Noticef the natue of the

crimes, the cause numbers, the sentencing,datd the length of the sentence was

“more than sufficient to put [the defendon notice of the por crimes used to

charge him as a habitual offender.”)
Small, 141 So.3d at 67-68 (emphasis added).

Though, unlike Gunn in the presenseaSmall pled guilty, and thasnceded thexistence of
the prior convictions, the principlest forth by the Mississippi Court Appeals apply to the present
case. As set forth abowbe indictment provided Gurwith information identifyingsix prior felonies

that could be used to ent@ his sentence. As to each felong,ittdictment set fant (1) the cause
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number, (2) the court obaviction, (3) the date aonviction, (4) the datef the offense, (5) the
offense, and (6) the lengtifiithe sentence. Indition, after trial, the Statprovided tk trial court

with certified copies oindictments and judgmeahd commitment orders idi&ging three of those
prior convictions to support ippsing an enhanced sentenceaurMdiss. Code Ann. § 99-19-81.
Certainly, the State provided saiént information foiGunn to identify the awvictions and mount a
challenge to one or more of théme desired to docs Indeed, Gunn did nepeak when his counsel
stated that he would not objectle evidence of prior convictiongor these reasorthie court holds
that the indictment was sufi@t to charge Gunn as aditaal offender under § 99-19-81.

The substantial evidence aggtiGunn, when viewed in thight most favorable to the
prosecution, is such thatrational fact finder codlhave found the essetigements of the crime
beyond a reasonable doubt, including Guatatus as a habitual offend&ee Jackson v. Virginia,

443 U.S. 307 (1979). Therefotbe MississippSupreme Coud resolution of the issue in Ground
One was not contrary toadrly established federaitanor did it involve arunreasonable application
of clearly established feds law as determined by the Supre@murt of the Unitedbtates, and this
ground for relief will be denied.

Grounds Two and Three: Inefective Assistance of Counsel

The court must address claimgrffective assistance of counsel underttho-prong test set
forth in Srickland v. Washington, 466 U.S. 668, 104 S.G2052, 80 L.Ed.@ 674 (1984). Tprove that
defense counsel was ineffectitte petitioner must show thatuwtsel's performance was deficient
and that the deficiency resultedorejudice to her defenséinder the deficiencgrong of the test, the
petitioner must show thabunsel made errors serious that he was naifrictioning as the “counsel”

guaranteed by the Sixth Amendme8tickland, 466 U.S. at 687. Th@uart must analyze counsel’s
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actions based upon the circumstaratdle time — and must not use tirystal clari of hindsight.
Laverniav. Lynaugh, 845 F.2d 493, 498 {5Cir. 1988). The pdtoner “must overcome the
presumption that, undereitircumstances, the challenged actioight be considred sound trial
strategy.” Srickland, 466 U.S. at 689 (citation omitted). pmove prejudicehe petitioner must
demonstrate that the result of fireceedings would have been difet or that counsel’'s performance
rendered the result die proceeding fundamentalipfair or unreliablevVuong v. Scott, 62 F.3d 673,
685 (3" Cir. 1995) cert. denied, 116 S.Ct. 557 (1995)pckhart v. Fretwell, 506 U.S. 364, 369 (1993);
Sharp v. Johnson, 107 F.3d 282, 286 n.9"&ir. 1997).
Ground Two: Trial Counsel's Failure to Convince tte Jury that the
Value of the Stolen PropertyWas Less Than $500; Appellate
Counsel’'s Decision Not tdraise the Issue on Appeal

In Ground Two of the instant p@on, Gunn alleges #t his trial counselas ineffective for
failing to convince the jury that the statevidence was not sufficidiotprove grandarceny — and
that his appellate counseas ineffective for not raiisg this issue on direeippeal. In this ground,
Gunn again asserts tha¢t8tate did not prove the required edefor a grad larceny conviction of
the value of the stolen preqty. As set forth abovée State introduced proof that the purchase price
of the stolen tools a&f six months prior tétheir theft as51,236.90.

Under Mississippi's granidrceny statute, the fild of fact must use éhmarket value of the
property at the time it véastolen (not the purchase prid&yever, the factfider may use the
purchase price of thegyerty — with otheproof of value — tanform its decision.Wlliamsv. Sate,

994 So.2d 821, 82826 (Miss.Ct.App. 20088ith v. Sate, 881 So.2d 908, 96910 (Miss.Ct.App.
2004). Evidence of the pthase price of the s goods was presentedhe jury, asvas testimony

from the owner of the tools regamditheir value at the tin&f the theft. Nonetheless, Gunn’s trial
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counsel argued in closing that thedewmce presented failéd show that the stoldnols had a value of
$500.00 or more. The jury disagiesnd found Gunn guilty of granddany. Trial counsel made a
rational argument in the face of owelming evidence of guilt; asich, counsel rendered effective
assistance. In addition, Gunn'sadion that appellamounsel did not challendgke valuation of the
stolen tools on appealsgjuarely contradicted the record, as appellateunsel made precisely that
argument when presenting Gunafgpeal. This issus without merit ad will be denied.

Ground Three: Trial Counsel's Siatement During Closing Arguments
That Gunn Was Depicted in the Dashboard Camera Video Viewed by the Jury

Gunn’s defense counsel hadditio work with to defendlis client inlight of the
overwhelming proof that Gunn, inelé, removed the tools frometlvictim’s truck. Two people
witnessed a black man take a Blaad gold bag from the back ohaarby truck — and noted that he
was wearing a red shirt and khakints. Gunn is a black man wihas, at the time, wearing a red
shirt and khaki pants. Miutes later, he was arregta very short distanf®m the scene — carrying
the stolen tools in the black agdid bag — and wearing a red shind khaki pants. A black man
wearing a red shirt and khaki partand bearing a $timg resemblance {Gunn — was captured on
video taken from the dashboard canwdrtne arresting officer’s patrol caTrial Transcript, Vol. 2, p.
59-64. The video was played foetjury, and the arresty officer testified that the man in the video
was Timothy Gunn, whom the officknew prior tathe arrest.Id. Police officers located the owner
of the truck, showed him the tsalecovered from Gunmnd the truck owner comied that the tools
in the bag belonged to him. idlrTranscript, Vol. 2, p. 63-64.

Trial counsel admitted duringosing arguments that thean on the video was Timothy
Gunn. Trial Transcript, Vol. 4149. However, given the voluraad quality of evidence presented
by the State, had coweisienied that the man ihe video was MiGunn, that denial would certainly
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have damaged his credibility withetiury. The State had conclusivelstablished thdact. Rather
than attempt a fruitless challenge to Gunresitdication during his dsing argument, defense
counsel argued forcefulthat the State did not prethe value of the stolgmoperty sufficiently to
support the charge of gidtarceny — because no one testifietbas specific value of the tools in
guestion. SCR, \ol. 2-3, p. 14¥52. The State had presented ovetwimg evidence — including a
video recording — that Gumwmas the man who had taken the tools ftbeback of theictim’s truck.
Counsel adopted a vdlistrategy to defendsclient in light ofthe evidenceresented. The strategy
to challenge the value of the stotenls was a rationane, and Gunn cannfvercome the
presumption that, undéhe circumstances, the challenged actimght be considered sound trial
strategy” Srickland, 466 U.S. at 689. As sudhge MississippBupreme Coud decision that Gunn
did not meet th&rickland, supra standard was correct, and Guns hat shown that any deficiency
on the part of his appellagédtorney or any multing prejudicdrom his attornelg actions.
Conclusion

For the reasons set forth abovena of the petitioner’s grounéls relief hagmerit, and the

instant petition for a writ dfiabeas corpus will be denied. A finalgdgment consistent with this

memorandum opinion will issue today.

SO ORDERED, this, the 8th day of December, 2014.

/s MICHAEL P. MILLS
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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