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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISS SSI PPI
OXFORD DIVISION

TIMMY HARRIS PLAINTIFF
V. No. 3:14CV264-M PM-SAA
JOHN PAGE DEFENDANT

MEMORANDUM OPINION

This matter comes before the court ongiteseprisoner complaint of Timmy Harris, who
challenges the conditiom$ his confinement undéd2 U.S.C. § 1983. Fordfpurposes of the Prison
Litigation Reform Act, the court natehat the plaintiff wascarcerated when Higed this suit. For
the reasons set forth belahe instant case witle dismissed for failur® state a claim upon which
relief could be granted.

Factual Allegations

From May 8, 2014, through M&1, 2014, Charleston, Missigpi, Police Chief John Page
arrested and detained Timmy Haoisthe charge of grararceny (theft of a ntor vehicle). About a
year had transpired betwethe theft of the vehieland the filing of thaffidavit by the vehicle’'s
owner, Alex Nelson, who owr3iscount Lumber Company. Harris was iregiated at the
Tallahatchie County Jaibr approximately thirty days, dmg which he was pted in solitary
confinement and was exposed to cédf@ smoke. Harris ppared before City Judge Steve Ross for a
preliminary hearing; however, Aléxelson did not appeéo testify. Thenbased upon the lack of
evidence and the span of time between the theft arafftlavit, the city prascutor requested that the
case be dismissed. Chief Pageyéweer, appeared in the courtroamshort time later and asked that
Harris’ case be reopenedhe judge reopened the case, and Reggied that heliscovered during

his investigation that a tow truck driver saw Hawith the vehicle and hadftet at a residence in
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another county. After hearingghevidence, thpidge bound the case overie presented to the
Grand Jury. The case was later remanded bankitecipal court, and this time, the victim, Alex
Nelson, was preserthough Chief Page was not. #his point, Harris pledolo contedereand he was
sentenced and orderedday restiition.
Claims
Based upon these allegationsyrigaclaims that his exposute environmental tobacco smoke
for twenty-three days — drhis placement in isolation for someriod during thaime — constitute a
violation of the Eighth Amendmeéprohibition against cruel and umuag punishment. Harris also
claims that, as he plewlo contenderéo the charge of grand larcettyat the criminal proceedings
terminated in his favothus, he claims thatéhdefendant’s actions st claim for malicious
prosecution. Harris s claims that racial animus motivatedief Page and led,tuhately, to Harris’
decision to enter theolo contedere Though not entirelglear, it appears that Hes also claims that
the City Court’s decision to reopen the case idiately after the preliminary hearing constituted
double jeopardy. As discussed beloane of these claims has meaitd the instardase will be
dismissed for failure tstate a claim upon which reiieould be granted.
General Conditionsof Confinement
Harris’allegationgegardingenvironmental tobacco smoke grldcement in isolation can be
categorized as challenges to the general conditlenrmsn Harris’ complainit appears that he was
incarcerated at the Tallahatci@eunty Jail from May 8, 201through May 31, 2014 — a period of
twenty-three days. Asuch, the maximum amount of time fueilcl have faced eién condition was
twenty-three days. The aa will assume, for the purposestiis memorandum opinion only, that he
faced these conditions during hidienstay at the ja “[T]he Eighth Amendment may afford

protection against conditis of confinement which constitdtealth threats but not against those



which cause mere disconf@r inconvenience.'Wilson v. Lynaugt878 F.2d 846, 849 (SCir.1989),
cert.denied 493 U.S. 969 (1989)(citation omitted) nfthates cannot exgethe amenities,
conveniences, and ser@gof a good hotel.Td. at 849 n.5 (citatio omitted). Prison officials have
certain duties under the Eighth Amendment, begetduties are only fwovide prisoners with
“humane conditions of confinement,” including “adeguaod, clothing, shelteand medical care . . .
" Woods v. Edward$1 F.3d 577, 581 n.lO“(S:ir. 1995) (quoting-armer v. Brennajb11 U.S. 825,
832 (1994)).
Environmental Tobacco Smoke

In order to prove a violatioof the Eighth Amendent prohibition againsruel and unusual
punishment based upon exposiareecond-hand smoke, a prisoner nessiblish: (1) that he is
being exposed to unreasonably high levels afrs@-hand smoke, and (2) &ther socigt considers
the risk so grave that it violates cemtporary standards décency to exposamyoneunwillingly to
such a risk.Helling v. McKinney509 U.S. 25, 35, 113 S.Ct. 2475, 24825 L.Ed.2d 221993). In
assessing the first factéine court must conduct amjuiry into the seriousnes$the potential harm
and into the likehiood that second-hardoke will actually cause such harid. at 37, 113 S.Ct. at
2482;see alsdRichardson v. SpurlocR60 F.3d 495, 498 (SCir. 2001). Sporadic and fleeting
exposure to second-hand smoke, akitrcauses coughing and nauseasinot rise to the level of a
constitutionaliolation. 1d.; see also Oliver v. Degfd7 F.3d 156, 158 {7Cir. 1996) (denying Eighth
Amendment claim by asthmatic claiming smoke cabsado wheeze, gadpr breath and suffer
dizziness and nausea). Eventained exposure tecond-hand smoke hadlda to constitute and
Eighth Amendment violationOliver, 77 F.3d at 159 (133 days ofsimg cell withsmoker fails to
state Eighth Amendment clainguilmet v. Knight792 F.Supp. 93 (E.D. Was1992) (sharing cell

with smoker for 15 days did not “p®s. . an unreasonabisk to [the non-smoking inmate’s health],



much less [deny him] ‘the minimal civilized measurdfefs necessities.””)Harris’ exposure lasted,
at most, twenty-three days, andias alleged nothing methan discomfort from the exposure. As
such, he did not face amreasonable risk of harmor did he lose the mmial civilized measure of
life’s necessities. Harris’ clairegarding environmenttdbacco smoke will be dismissed for failure
to state a claim upon whichlief could be granted.
Placement in I solation

Similarly, Harris has alleged no harm from tinee he spent in isation, which lasted, at
most, twenty-three days. Thouglg@ment in isolation, in sonegcumstances, catonstitute a
violation of the Eighth Amendmeptonhibition against cri@nd unusual punishment, it is often used
as an effective and acceptable mearggin the cooperatn of unruly inmatesindeed, placement in
isolation for thirty days is insufficient haskip even to trigger @uprocess protectiorsandin v.
Conner 515 U.S. 472, 115 S. Ct. 22932 L. Ed. 2d 418 (1995). Forthe reasons, Harris’ claim
regarding placement isolsition will be dismissetbr failure to state a alm upon which relief could
be granted.

Taking into accourthe “totality of the circumstancesyicCord v. Maggip910 F.2d 1248 {5
Cir. 1990), the instant claims regarding eowinental tobacco smoke and placement in isolation do
not rise to the level @ constitutional violationThe plaintiff has not ehtified any “basic human
need” which he was denied for anreasonable period of tim8ee Wood$1 F.3d at 581. As such,
his claims regardinthe general conditions ofshconfinement will be dismissed for failure to state a
claim upon which relie€ould be granted.

Malicious Prosecution
Harris also argues that thefgledant did not have bable cause to arrdstn, and, as such,

the arrest constituted malicious prosecution uhtississippi law. Thelements of malicious



prosecution are: (1) imgtion of procurement of initiation a@fiminal proceedingg2) against an
innocent person, (3) fan improper purpose, (4) thiout probable cause,d(b) termination of the
proceeding in favor dhe person prosecute&owler V. Harpeet al, The Law of Tort§ 4.1 (3d ed.
1996). In this case, Harris entered a pleaotif contenderéno contest); asuch, the criminal
proceedings did not teinate in his favor.Pete v. Metcalfe8 F.3d 214, 219 KSCir.1993) (a plea of
nolo contendereloes not congtite a proceedings ternaiting in a defendant’'svar). For this reason,
Harris’ claim of maliciougprosecution must be dissaed for failure to stata claim upon which relief
could be granted.
Double Jeopardy

The constitutional prabition against double gpardy protects citizerisom facing criminal
prosecution twice for thsame offenseUnited States v. E-Mezai664 F.3d 467, 546 {SCir. 2011),
U.S. Const. Amend. V. Harrisgares that jeopardytathed when the s&atourt adjourned the
preliminary hearing, and the court’s decision tapen the hearing and tatestimony constituted a
violation of the prohibition againdbuble jeopardy. When a crimirggfendant enters a plea of guilty
or nolo contendergeopardy attaches at the time the plesctepted and the@ugrt enters judgment on
it. United States v. Kin884 F.2d 189, 191-92"{&ir. 1989). Harris pledolo contenderéo the
charge of grand larceny, and evhthe state court accepted theapghnd entered judgment, jeopardy
attached. He could only face doujdepardy if the statimitiated new criminal proceedings against
him based upon the same facts thatdehis prosecution fggrand larceny. Thisas not occurred; as
such, Harris’ allegations regandi double jeopardy will be dismigséor failure tostate a claim upon

which relief could be granted.



Racial Discrimination

In his complaint, Harris states that hédwes the defendants veemotivated by racial
animus, but he offers nothing nedhan conclusory allegatiottssupport the claim, and such
allegations are insufficient to sted valid claim undet2 U.S.C. § 1983Young v Bigger938 F.2d
565 (3" Cir. 1991). As such, these glions will be dismissed forifare to statea claim upon which
relief could be granted.

Conclusion

In sum, none of the plaintiffallegations has merit, and thetiant case will be dismissed for

failure to state a claim upon whiga#lief could be granted. A fihmdgment consistent with this

memorandum opinion will issue today.
SO ORDERED, this, the 8th day of January, 2015.

IS MICHAEL P.MILLS
UNITED STATESDISTRICT JUDGE
NORTHERN DISTRICT OF MISSI SSIPPI




