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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
OXFORD DIVISION

CHARLESTON HUDSON PLAINTIFF
V. No. 3:15CV151-MPM-JMV
STATE OF MISSISSIPPI, ET AL. DEFENDANTS

MEMORANDUM OPINION
This matter comes before the court ongiteseprisoner complaint of Charleston Hudson,
who challenges the conditionsto$ confinement under 42 U.S&1983. For the purposes of the
Prison Litigation Reform Act, the court notes that tlantiff was incarcerated veim he filed this suit.
The plaintiff has brought the instasase under 42 U.S.C. § 1983, whirovides a federal cause of
action against “[e]very person’he under color of state authgritauses the “deprivation of any
rights, privileges, or imunities secured by the Constitutemd laws.” 42 U.S.C. § 1983. The
plaintiff alleges that the defendarntproperly revoked higost-release supenasi on a cyberstalking
charge. The defendants have moved [34] fomsary judgment, and Hudson has responded. The
matter is ripe for resolutiorf-or the reasons set forth beldiae motion by thelefendants for
summary judgment will be gnted, and judgment will tered for the defendants.
Summary Judgment Standard
Summary judgment is appropeaf the “materials in theecord, icluding depositions,
documents, electronically storedarmation, affidavits odeclarations, stipuli@ns (including those
made for purposes of the motionynadmissions, interrogatory answgor other materials” show
that “there is no genuirgispute as to any materiakct and the movant entitled to judgment as a
matter of law.” ED.R.Civ.P. 56(a) and (c)(1). “The moving parhust show that the evidentiary

material of record were reducedadmissible evidence in courtywbuld be insufficient to permit the
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nonmoving party to cayrts burden.”Beck v. Texas State Bd. of Dental Examir64 F.3d 629,
633 (8" Cir. 2000) (citingCelotex Corpy. Catrett 477 U.S. 317 (19863ert. denied484 U.S. 1066
(1988)).

After a proper motion for summary judgment isdeathe burden shifts to the non-movant to
set forth specific facts showing thhere is a genuinssue for trial. Anderson v. Liberty Lobbinc.,
477 U.S. 242, 249, 106 S. Ct. 250511, 91 L. Ed. 2d 202 (198@eck 204 F.3d at 63RAllen v.
Rapides Parish School B&04 F.3d 619, 621 {5Cir. 2000);Ragas v. Tennessee Gas Pipeline
Company136 F.3d 455, 458 {5Cir. 1998). Substaive law determineshat is material Anderson
477 U.S. at 249. “Only disputeser facts that might affecteroutcome of theuit under the
governing law will properly precludbe entry of summary judgmeritactual disputes that are
irrelevant or unnecessamll not be counted.”ld., at 248. If the non-movasets forth specific facts
in support of allegationsseential to his claim, a gemei issue is presente@elotex 477 U.S. at 327.
“Where the record, taken as a whalevlld not lead a ratnal trier of fact tdind for the non-moving
party, there is no genwgrissue for trial.”"Matsushita Elec. Indus.aCv. Zenith Radio Corp475 U.S.
574,587, 89 L. E®d 538 (1986)Federal Savings and ko, Inc. v. Kraj) 968 F.2d 500, 503 (5
Cir. 1992).

The facts are reviewed drawing all reasonaliémces in favor of the non-moving party.
Allen, 204 F.3d at 62 PYCA Industries, Ina.. Harrison County WastWater Management Dist.
177 F.3d 351, 161 {5Cir. 1999):Banc One Capital Partme Corp. v. Kneippe67 F.3d 1187, 1198
(5" Cir. 1995). However, this & only when there is “an actu@ntroversy, that is, when both
parties have submitted evidence of contradictory fatiigtle v. Liquid Air Corp, 37 F.3d 1069, 1075

(5" Cir. 1994):seeEdwards v. Your Credit, Inc148 F.3d 427, 432 (SCir. 1998). Irthe absence of



proof, the court doasot “assume that the nonmoving party caaavould prove th@ecessary facts.”
Little, 37 F.3d at 1075 (emphasis omitted).

The very purpose of summary judgment is to “pierce the pleadmjassess the proof
in order to see whether there is a genuineeigsutrial.” AdvisoryCommittee Note to the 1963
Amendments to Rule 56. Indeed, “[tlhe amher@nt is not intended to derogate from the
solemnity of the pleadings. Rathérrecognizes that despite thest efforts of counsel to make
his pleadings accurate, they may be overwhelmionghtradicted by the pof available to his
adversary.”ld. The non-moving party (the plaintiff inithcase), must come forward with proof
to support each element of his claim. Phantiff cannot meet ik burden with “some
metaphysical doubt as to the material factgdtsushita 475 U.S. at 586, 106 S.Ct. at 1356,
“conclusory allegations,_ujan v. National Wdlife Federation 497 U.S. 871, 871-73, 110 S.Ct.
3177, 3180 (1990), “unsubstantiated assertiddepper v. Frank16 F.3d 92 (8 Cir. 1994), or
by a mere “scintilla” of evidenc®avis v. Chevron U.S.A., Ind4 F.3d 1082 (BCir. 1994). It
would undermine the purposes of summary juddrifenparty could defeat such a motion
simply by “replac[ing] conclusory allegation$the complaint or answer with conclusory
allegations of an affidavit.”

Undisputed Material Facts

Charleston Hudson is in thestady of the Mississippi Deparent of Corrections (“MDOC”)
serving sentences for twounts of sexual battefyHe is currently houseat the Central Mississippi
Correctional Facility. On Novenab 22, 2010, in a sifgyproceeding beforthe Circuit Court of
Tippah County, Mississippi, Huds pled guilty in Cause No. TRO10-032 to Cybetalking (Miss.

Code Ann. § 97-45-15) and, in Causo. TK-2010-100 to Jail Escafidiss. Code Ann. § 97-9-49).

% He has completed serving his tepfincarceration for previoussences of cybetalking and jail
escape.
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In that same proceeding, thelticourt sentenced Hudson to fiyears’ imprisonment with none
suspended on the cyberstalking geaand five years’ iprisonment with fiveyears suspended on the
jail escape charge. Do@s3, 7-4. The court also sentencedlbtun to five years of supervised
release on both charges (thoughjiasussed below, it was errordpply a period of post-release
supervision to the cybgtalking sentence)d. The net effect of the sence was that Hudson would
be incarcerated solely on the fiyear cyberstalking chge — then, upon releasgve five years’ post-
release supervision dhe escape charge.

Hudson was released from imprisonmentliercyberstalking convion on February 25,
2013. His Mississippi Department@©brrections Discharge Certificatats that, as to the charges of
cyberstalking and jail escape:

MDOC Number K9018 Name Hudson, Chadeshas completed sentence service of

5 Year(s) in the Mississippi Depannt of Corrections and is herdDiSCHARGED
ON February 25, 2013due to Expiration of Sentence.

Doc. 1 at 49 (emphasin original).

On September 24, 2013, theltdaurt issued an der holding that Huas had violated the
terms of his post-release supeiisin Cause No. CR2018R2 (cyberstalking). Bht days later, on
October 2, 2013, the stateurt also revoked Hudson’s probatian an escape charge in Cause No.
2010-100. The revocationdar in Cause No. CR20132 (cyberstalking) wavacated on July 14,
2015. In that order, theal court acknowledged that “thetpi@ner was errneously revoked on
CR2010-32 [cyberstalking].Doc. 1 at 12.

UnderMississippi'spost-releae supervision statute:

[T]he total number of yearsf incarceration plus theted number of years of post-

release supervision shall not exceed theimam sentence authiped to be imposed
by law for the felony committed.

Miss. Code. Ann. 8§ 47-7-34(1). The maximumtsace for cyberstalking under Miss. Code Ann.

§ 97-45-15 is five years, and2010 the court sentenced Hudsone frears’ incarceration on that
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charge. However, as the sum of the termsaafrceration and superviseglease on the single
cyberstalking charge cannot excéleel maximum sentengfve years in this case), the court could
not properly impose both a sentent@nprisonment of five year— and a periodf supervised
release on that same chargesdMiCode Ann. § 47-7-34(1). Thuwden Hudson was released from
incarceration on the cyberliag charge, he had servitht entire sentence.

The Discharge Certifate also states that:

Hudson, Charleston is hereby remandatiécsupervision of the Mississippi

Probation and Parole Bad to complete the suspedd®rtion of his sentence under
the jurisdiction of the couirt.

Doc. 1 at 49. Though lessatinclear, this padf the Discharge CGéficate is also coect. Under the
court’s sentencing order, Hudseas under supervision (on the gicape charge) from the moment
he was released on thebeystalking charge on Briary 25, 2013. The semicing court had imposed
a five-year period of supered release on the jail epeacharge, to be servafier completion of the
cyberstalking sentence:

The recommendation is on thebeystalking charge that Ihe sentenced to serve a

term of 5 years, and on thd pscape he be sentenced twee term of 5 years; that

they run consecutive to each other for a totdlDtgyears, but the ja@iscape charge be

suspended and he be placedogmrars’ post-release supemis The net effect of it

would be he’s got a 10-yeamsence, 5 years suspended Vaityears to serve and that
5 years to serve will be on thgberstalking charge . . . .

Doc. 1 at 47-48.

That is, ultimately, what ocaed. Hudson’s MDOC time sheefleets that he has received
credit for each day he speniail after the first reocation on September 22013. Eight days passed
between the erroneous revocation (Septemhe&@8) and the proper eiOctober 2, 2013).
According to Hudson’s BOC time sheet, he has been credibedhose days, dake begin date on

his current period of incarceratiaSeptember 22013, rather than OctoberZ0)13. Finally, as of



May 13, 2016, the tri@ourt held that plaintiff has comjal serving his seemce on the escape
charge:
The Court hereby modifies the Order eatkon October 2, 201®hat correctly
revoked the probation of the f@adant in this case andspends the balance of the
time imposed in TK [20]10-100, that sente now being suspended down to time
served, it being the inteoti of the Court thahe Defendant mayow begin serving

his consecutive sentence [on the sexual battgyictions] as impad in Cause No.
TK2013-063.

Doc. 44-1. Hence, Hudson is neerving his sentence for the sexomttery charges which gave rise
to the October 2, 2013, parorocation. He will beligible for release in 2018.
The Plaintiff’s Claim

Hudson argues that, but foetbrroneous revocatimn the cyberstalkgicharge, he would
not have been incarcerdtom September 24, 2013 (the datendnich post-releassupervision was
revoked) to July 14, 201(fhe date on which thereneous revocation was vaed). Doc. 1. Hudson
seeks money damages of $5,000 per day from Sept@hi013 (the date efroneous revocation),
through July 14, 2015 (the daie which the revoc@ain was vacated). Doc. 1 at Mr. Hudson also
requests an orderqeiring the Mississippi Departent of Corrections (“MDOQT to apply the time he
served from September 2013, through July 142015, to his sentences irethexual battery cases in
Cause No. TK-2013-63. Doc. 1 at 8.

Mr. Hudson has named as defendants Rét#stt, the Circuit Judge who signed the
revocation order, Assistant Distristtorney Kelly Luther, the stafgrosecutor thadt the revocation
hearing, and Steve Garrison, theghe/probation field officer for DOC who arrested Hudson on the
parole violation. He haaso named the State of $dissippi as a defendant.

The Merits of Hudson’s Claim
The erroneous revation order (regarding the cyberstatkcharge) can be chalked up to a

scrivener’s error; its language ideatito the correct one (on the jeicape charge), but for the cause
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number. The trial court simply puhe wrong cause number on atherwise perfectly valid

revocation order.The erroneously-nupered revocation ordactually re-imposed the sentence of the
correct conviction (jail escape) vdi years’ incarcerain, with five suspendednd five years’ post-
release supervision. Uih, everything about ti&eptember 24, 2016B;vocation ordewas correct —
except the case number.

It is easy to see how thea@roccurred. First, the term§supervised release in both 2010
sentencing orders is identicdigtigh the cyberstalking order shoblise included néier a period of
supervised release nor terms aftstelease). Thus, it would ajgpeupon initial eading, Hudson’s
acts violating the terms of releasé@sne sentencing onderould also violate #other. Second, the
reasons for revoking sup&ed release in ¢éhtwo 2013 revocation ordersalso identical, namely,
that Hudson:

Failed to live at berty without violatinghe laws in that ils offender has been

charged with the new Felony crime of Seb8attery in Tippah County MS. This

offender also absconded from supervision, fabee@main free from use or possession

of illegal drugs in that hiested positive for the usé Marijuana on a random drug

test given to him on March 5, 2013 andddito pay the CirctiCourt of Tippah

County any court fines, fees restitution in his matteand also failed to pay the
Mississippi Department @forrections in the natel of supervision fees.

Doc. 1 at 44, Doc. 34-1. Fhdr, the two offenses, cyberstatk (No. CR2010-32and escape (No.
CR2010-100), were tried togethend the sentences were impogegether. Finally, the
cyberstalking sentencing ordeas improper because the sunthef terms of incarceration and
supervised release was greater tharfive-year maximum sentencedenthe cyberstalking statute.
Thus, given the erroneosgpervised release language, to thetdooking back seeral years, it
would appear that the cyberstaliisentence did, indeedg¢lude a period of supésed released, even

though, under the law,could not.



In any event, the trial court committed a hasslscrivener’s error, which it corrected with a
proper revocation order acdedit for Hudson'’s eight @a of incarceratin (the time it took the court
to correct the error). This is not a case wheredhet erroneously revokedeliprobation or parole of
an inmate serving only onergence — thus improgsg lengthening the inmate’s period of
incarceration. The error in this case was hasiiecause the durationHiidson’s incarceration did
not change. As such, thgsue is withoutnerit, and judgment will bentered for the defendants.

Habeas Corpus Claims Not Appropriate Under 42 U.S.C. § 1983

Mr. Hudson seeks an order fbe time he served from Septber 24, 2013, thugh July 14,
2015, to count towards his sentenicethe sexual battery casesdause No. TK-2013-63 [1 at 8]
which would entitle hin to an accelerated release from cust@&iych a claim is eppropriate ina 8
1983 suit, as an inmate must purslagms affecting his eligibility fg or entittemento, accelerated
release through a ptin for a writ ofhabeas corpusCarson v. Johnsgri12 F.3d 818, 820 {Cir.
1997)(citingPugh v. Parish of St. Tammamy’5 F.2d 436, 439 {SCir. 1989)). A “prisoner in state
custody cannot use a Section 1983adtb challenge ‘the fact duration of hiconfinement.”
Wilkinson v. Dotsorb44 U.S. 74, 78 (2005)(quotifgeiser v. Rodgriquez11 U.S. 475, 489
(1973)). Thus, Mr. Hudson’s requiésr the court to effetively shorten his terraf incarceration will
be dismissed for failure to statgroper claim under 42 U.S.C. § 1983.

Heck

Mr. Hudson'’s request foroney damages based upon hisaltiat he was incarcerated
illegally must likewisébe dismissed. The Supreme Cous tarified the relationship between
actions under 42 U.S.C. § 1983 dmadbeas corpuproceedingsHeck v. Humphreyp12 U.S. 477,

114 S.Ct. 2364, 129 L.Ed.2d 383 (199A)claim under 42 U.S.C. § 1983titalls intaquestion the



lawfulness of conviction azonfinement — or otherwise demongsathe invalidity of the conviction
or confinement — is not cognizatinder § 1983 until such timea$§ 1983 plaint is able to

prove that theanviction or sentence has beerersed on direcppeal, expunged by

executive order, declared invalid bgtate tribunal authdzed to make such

determination, or called intquestion by a federaburt’s issuance of a writ of habeas

corpus 28 U.S.C. § 2254. A claim for damages bearingrétationship to a

conviction or sentencedhhas not been so invalidaiechot cognizable under § 1983.
Heck v. Humphreyl14 S. Ct. at 2372pe also Boyd v. Biggef3l F.3d 279, 283 (B Cir. 1994).
Only if the court finds tht the plaintiff's 8§ 1983 st even if successfulwill not demonstrate the
invalidity of any outstading criminal judgment against theajpitiff,” should the § 1983 action be
allowed to proceeseeMackey v. Dicksqmt7 F.3d 744, 746 {6 Cir. 1995).

In the present case, Hudson’s success iddiis for damages based a theory of illegal
incarceration would necessarilyagr into question the idity of his convicton or sentence. As
discussed above, Hudsomigial revocation order gtered only from a scriveer’s error, which was
quickly corrected. Nihing about that revocationlisainto question either éfact or lagth of his
incarceration. As Hudson has sbbwn that his conviahn or sentence has beecated or otherwise
invalidated, his claim for damagtes illegal incarceration must laésmissed for failure to state a
claim upon which relie€ould be granted.

Eleventh Amendment

Hudson'’s claims against the State of Mispgswill also be disrissed. The Eleventh
Amendment prohibits actions agdiasstate actor without the s& consent, and the State of
Mississippi has not consiedl to suit in federal court on these clairBsooks v. George County,
Mississippi 84 F.3d 157, 168 {5Cir. 1996).

Judicial Immunity

Mr. Hudson has also named then Circuit JuddeeRaV. Elliott as a defendant, alleging that

Judge Elliott violated kiconstitutional rightby revoking higost-release supsion on the

-9-



cyberstalking charge on Septaen 24, 2013. Under these fadiggge Elliott enjoys absolute
immunity from suit, as all of the acts colaped of were judicial in nature. 8indram v. Sud®86
F.2d 1459 (D.C. Cir. 1993),18lram, a very frequentdr in the Court®f the District of Columbia
sued in the United Districtd@tirt seeking compensataand punitive damagé®m two judges and
several clerks of the D.Guperior Court. In dmissing the complaint, the lower court relied on the
doctrine of absolute judial immunity. The Appellate Couaffirmed the dismissal of Sindram’s
action, imposing sanctions for faigiig affidavitsin support ofn forma pauperigpetitions and
prohibiting Sindram fromiling any new civil actionpro sebefore paying the satnons, holding that
these actions were well thin the judges’ judiciatapacity and jurisdiction.

Courts must construe a judggisisdiction broadly where thesue is the immunity of the
judge. Stump v. Sparkmaa35 U.S. 349, 356 (1978)rooks v. Maynardd13 F.2d 69, 701 (9th
Cir. 1990);

In Forrester v. White484 U.S. 219 (1988) the court held:

As a class, judges havenfpenjoyed a comparatively eeping form of immunity,

though one not perfectly welefined. Judicial immunitgpparently originated, in

medieval times, as a device for discourggiallateral attacks drthereby helping to

establish appellate procedures as the starsgtatem for correcting judicial error. See

Block, Stump v. Sparkmaand the History of Judiciétnmunity, 1980 Duke L. J. 879.

More recently, this Qart found that judicialmmunity was “the setd doctrine of the

English courts for many centusieand has never been dehitat we are aware of, in

the courts of this country.Bradley v Fisher, 13 Wall. 335, 347 (1872). Besides

protecting the finality ofyjdgments or discouraging inappriate collateral attacks,

theBradleyCourt concluded, judicial immunisiso protected judial independence
by insulating judges from watious actions prosecuted thggruntleditigants.

Id., at 348.

If judges were personalliable for erroneous decisigrtke resultingavalanche of

suits, most of them frivolous but veiaus, would provide peerful incentives for
judges to avoid rendeg decisions likely tgrovoke such suit$gl., at 660-661. The
resulting timidity would be hrd to detect or controlpa it would manifestly detract
from independent and impeattadjudication. Nor are &8 against judges the only
available means through whigtigants can protect themsekl/from the consequences
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of judicial error. Mosjudicial mistakes or wrongare open to correction through
ordinary mechanisms ofuiew, which are largely freef the harmful side-effects
inevitably associatedith exposing judges tpersonal liability.

Id., at 226-227. IMireles v. Wacp502 U.S. 9 (1991), énSupreme Court held:

A long line of this Court’s @cedents acknowledges that, gelhera judge is immune from a
suit for money damages. Sed, Forrester v. White484 U.S. 219 (1988 leavinger v.
Saxner474 U.S. 193 (1985pennis v. Spark€l49 U.S. 24 (1980%upreme Court of Va. V.
Consumers Union ddnited States, Inc446 U.S. 719 (1980Butz v. Economqu38 U.S.
478 (1978)Stump v. Sparkmand35 U.S. 349 (1978Rierson v. Ray386 U.S. 547 (1967).
Although unfairness and irgtice to a litigant magesult on occasion, ‘i a general principle
of the highest importande the proper administration ofgtice that a judicial officer, in
exercising the authority vested in him, shallfree to act upon hisvn convictions, without
apprehension of psonal consequenceshimself.” Bradley v. Fisherl3 Wall. 335, 347
(1872).

Id. at 9-10. The Court also stated:

Like other forms of offtial immunity, judicial immunity isan immunity from suit, not just

from ultimate assessment of damagds#chell v. Forsyth472 U.S. 511, 526 (1985).
Accordingly, judicial immunityis not overcome by allegationgbad faith or malice, the
existence of which ordarily cannot be resadd without engaging idiscovery and eventual
trial. Pierson v. Ray386 U.S., at 554 (“[Ij/mmunity applieven when the judge is accused of
acting maliciously and corruptly”). See aldarlow v. Fitzgerald457 U.S. 800, 815-819
(1982) (allegations ahalice are insufficient to @come qualified immunity).

Rather, our cases make clear that the immundyescome in only two $& of circumstances.
First, a judge is not immune fraiability for nonjudicial actionsi.e., actions not taken in the
judge’s judicial capacityForrester v. White484 U.S., at 227-22%tump v. Sparkmad35
U.S., at 360. Second, alge is not immune for ons, though judicial imature, taken in the
complete absence ali jurisdiction. Id., at 356-357Bradley v. Fisherl3 Wall., at 351.

Id. at 11-12. In adtlbn, the Court held:

But if only the particular act in question i@go be scrutinizedhen any mistake of a
judge in excess of his awaftity would become a “nonjucal” act, because an
improper or erroneous act canbe said to be normaljyerformed by a judge. If
judicial immunity means anything, it mesatinat a judge “will not be deprived of
immunity because the actite took was in error . or was in excess of his
authority.” Id., at 356. See al$eorrester v. Whited84 U.S., at 227 (a judicial act
“does not become less judicia) virtue of an allegatioaf malice orcorruption of
motive”). Accordingly,as the language Btumpindicates, the relevant inquiry is the
“nature” and “function” of theact, not the “act itself.”435 U.S., at 362. In other
words, we look to the particular extelation to a gemal function normally
performed by a judge, . .Id. at 12-13.
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In Dellenbach v. Letsinge889 F.2d 755 (7tl&ir. 1989)cert. denied494 U.S. 1085 (1990),
The Court with respect to jurisdiati over the subject matter, held:

The control of a docket is a key functimthe proper workigs of a court, and
although Mr. Dellenbackoldly states - witout a citation of autity - that Chief
Judge Buchanan’s status@sief Judge did not give hiauthority to act” without
some specific designation ofigdiction,” Appellant’s Br. alL3, that propsition is not
at all self-evident. Agin if the judge erred ihis belief that héad authority to delay
the appeal, his error was atsha “grave procedalerror” - not aract undertaken in
“the clear absence afl jurisdiction.”ld. at 761.

With respect to judicial capacity, the Courtetbthe approach in Stump in analyzing the issue

of whether the act ia judicial act:

“[T]he factors determiimg whether an act by a judgeaigudicial’ onerelate to the
nature of tle act itselfj.e. whether it is adnction normally performed by a judge, and
to the expectation of the parties, whether they dealt wittime judge in his judicial
capacity.” 435 U.S. &62, 98 S.Ct. at 110l. at 761.

The Court also noteddhthe Supreme Courad noted that “[c]ots and judges often
actex parté 435 U.S. 363 N.12, 98 S.Ct. at BIN.2. Furthermore, the Court
specifically stated, asgently as its opinion iforesterthat “the informal anéx parte
nature of a proceediritas not been thougtat imply that an awmtherwise within a
judge’s lawful jurisdiion was deprived of its jud@i character.” 484 U.S. at 227, 108
S.Ct. at 544.

Id. at 762. The Court reaffirmégastification of absolute judial immunity on the ground that:
Suits against federalgiges [are not] thenly available meartsrough which litigants
can protect themselves from the consequenggliofal error. Mosjudicial mistakes
or wrongs are open to cortien through ordinary mechems of review, which are

largely free of the harmful side-effects iftaily associated witexposing judges to
personal liability.

Id. at 762. Thus, for these reasons, all of the plsntiiims against Judge Robert W. Elliott must be
dismissed under the doctrineadfsolute judicial immunity.

Prosecutorial Immunity
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Plaintiff has named state peasitor Kelly Luther and allegehat Luther violated his
constitutional rigks by revoking his post redse supervision ondttyberstalking charge. Similar to
judicial officers, prosadtors who are performing @secutorial acts enjoy absolute immunity from
liability and suit® Imbler v. Pachtmam24 U.S. 409, 427 (1976alina v. Fletcher522 U.S. 118,
126 (1997)Spivey v. Robertspi97 F.3d 722, 726 (8Cir. 2000). Traditional functions of an
advocate are those fuimns which are intimately associatehithe judicial phasef the criminal
process, including, bunot limited to whether to present ae#s a grand jury, whether to file an
information, whether and whenpoosecute, whether to dismissiadictment against a particular
defendant, which witnessescall, and what other evidence to presémbler, 42 U.S. at 430-431, n.
33.

A prosecutor is absolutely imme from any suit arising out bfs duties as an advocate,
regardless of the egregiougura of the allegationdmbler v. PachtmamM24 U.S. 409 (1976)
(prosecutor absolutely immuifrem liability where he knowigly used perjured testimony,
deliberately withheld eoulpatory evidence, and failed to dis#aall facts castindoubt upon state’s
testimony);Esteves v. Brock06 F.3d 674 {&Cir. 1997)(prosecutabsolutely immune from claims
of using peremptory challengesratially discriminatory mannergrandley v. Keesha®4 F.3d 196
(5" Cir. 1995) (prosecutogbsolutely immune from aim of witness intimidéon and suppression of
evidence, even if prosecutor knefand directedvitness intimidatin and suppression of evidence);
Boyd v. Biggers31 F.3d 279, 285 {ECir. 1994) (prosecutor immunefn suit alleging knowing use
of perjured testimony, malicioygosecution, and consioig with the judge t@redetermine the

outcome of a judicial proceeding). cBummunity is neessary; otherwise

3 Although prosecutomsnjoy only qualified immunity whetiey function agnvestigators or
administratorsimbler, 424 U.S. at 430, the plaifihas not alleged that the prosecutor participated in
the investigation.
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[tlhe public trust of the presutor’s office would suffer ifie were constrained in

making every decision by thergequences in terms of lawn potential liability in a

suit for damages. Such sutould be expected withree frequency, for a defendant

often will transform his resentment at ligprosecuted into trescription of improper

and malicious actions to thea®#'s advocate. Furthertlife prosecutor could be made

to answer in court each time such espa charged him wittvrongdoing, his energy

and attention would be diverted from the pieg duty of enforcing the criminal law.
Imbler, 424 U.S. at 425 (@tions omitted). As it is clear this defend&is immune fom suit, the
claims against the proseor will be dismissed as frivolswunder 28 U.S.& 1915(e)(2)(B).Neitzke
v. Williams 490 U.S. 319, 327 (198%Hllison v. Kyle 66 F.3d 71, 73 (*5Cir. 1995). Thus, all of
Hudson'’s claims againptosecutor Kelly Luther must lakksmissed undehe doctrine of
prosecutorial immunity.

Conclusion

For the reasons set forthawve, the motion by the defendafatissummary judgment will be

granted, and the judgment vk entered for the defendants.
SO ORDERED, this, the 3rd daof March, 2017.

/s MICHAEL P. MILLS
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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