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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
GREENVILLE DIVISION

CALVIN LEE ROBINSON PETITIONER
V. No. 4:13CV59-MPM-DAS
TIMOTHY OUTLAW, ET AL. RESPONDENTS

MEMORANDUM OPINION

This matter comes before the court onpfeesepetition of Calvin LedRobinson for a writ of
habeas corpus under 28 U.S.C. § 2ZB4e State has moved to dissithe petition asntimely filed
under 28 U.S.C. § 2244(d)(2). Roson has responded to the mnfiand the mattés ripe for
resolution. For the esons set forth below, the State’s motio dismiss wilbe granted and the
instant petition for a writ diabeas corpudismissed as untimely filed.

Facts and Procedural Posture

Calvin Lee Robinson pled guilty to a chafestatutory rape in the Circuit Court of
LeFlore County, Mississippi. On July 24, 2003, he wantenced to servaeam of thirty years
in the custody of the Mississippi DepartmenCafrrections, with ten years suspended and five
years of post-release supervisidRobinson is in the custody tife Mississippi Department of
Corrections and is currently housed at@seroll-Montgomery County Regional Correctional
Facility in Vaiden, Mississippi.

On July 23, 2004, Robinson signed a post-cdmmnanotion, which was filed in LeFlore
County Circuit Court Cause No. 2004-0073-Chough Robinson did not sign the motion itself,
he did sign the attached affidaweit July 23, 2004, so the court wike that date to calculate the
federalhabeas corpudeadline. The circuit court deed Robinson’s motion on October 25,
2004. Robinson did not appeal thagcision. Robinson filed @sond post-conviction motion in

LeFlore County Circuit Court Cause No. 200@73Cl, which he signed on September 17, 2007.
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On October 1, 2007, the circuit court dismissasl pletition as successive. Robinson appealed
that decision and, on September 29, 2009, thssisBippi Court of Appeals affirmed the
dismissal.Robinson v. Statd9 So.3d 140 (Miss.Ct.App. 2009) (Cause No. 2007-CP-01795-
COA). The Mississippi Suprentgourt denied Robinson’s petn for a writ of certiorari on
February 14, 2013Robinson v. Statd 97 So.3d 998 (Table) (Miss. 2013He filed the instant
petition for a writ ofhabeas corpusn March 22, 2013.
One-Year Limitations Period
Decision in this case is governleyl 28 U.S.C. § 2244(d), which provides:
(d)(1) A 1-year period of limitation shall ply to an application for a writ of

habeas corpus by a person in custody fansto the judgment of a State court.
The limitation period shallun from the latest of —

(A) the date on which the judgmedrgcame final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impedimeatfiling an application created by
State action in violation of thed@stitution or the laws of the United
States is removed, if the applicantsyaevented from filing by such State
action;

(C) the date on which the constitutal right asserted was initially
recognized by the Supreme Courthié right has been newly recognized
by the Supreme Court and madeaattively applicable to cases on
collateral review; or

(D) the date on which the factuakglicate of the claim or claims
presented could have been disaedethrough the exercise of due
diligence.

(2) The time during which a properly fdeapplication for State postconviction or
other collateral review withespect to the pertinent judgment or claim is pending
shall not be counted toward anyripé of limitation under this subsection.

28 U. S.C. § 2244(d)(1) and (2).



By statute, there is no direct appeal from a guilty peeeMiss. Code Ann. § 99-35-
101. As such, Robinson’s judgment became final on August 25, 2@0B8days after July 24,
2003, the date he was sentenced on his guilty'pRaberts v. CockrelB19 F.3d 690 (BCir.
2003). Thus, under 28 U.S.C. § 2244(d)(1) his deadbnfiling a federal petition for a writ of
habeas corputhen became August 25, 2004. As Robingaperly filed a state application for
post-conviction collateral relief as contemplated by 28 U.S.C. § 2244(d)(2) on or before August
25, 2004, the limitations period did not run idgrthe pendency of the applicatioGrillete v.
Warden 372 F.3d 765, 769 (5Cir. 2004);Flannagan v. Johnsori54 F.3d 196, 201 {Cir.
1998);Davis v. Johnsaril58 F.3d 806 (BCir. 1998). Robinson’s July 23, 2004, motion for
post-conviction collateral reli¢hus tolled the limitationperiod for 94 days (July 23, 2004,
through October 25, 2004). As such, the deadline to file his feuahs corpupetition
became November 29, 2004 (August 25, 2004 + 94 days). The calculation actually results in a
date of November 27, 2004, which fell o®aturday. As sum; to calculate thaabeas corpus
deadline, the court has used the date of the next available work day, Monday, November 29,
2004. Robinson filed no further applications fast-conviction collateraklief before the new
deadline; as such, he enjoyed no further statutiling of the limitations period, which remains
November 29, 2004.

Robinson’s Argument Regardng Intervening Decisions

Robinson argues that he should be exeohfitom the application of the federal

limitations period pursuant to 28 U.S.C.A. 8228{1)(C), because of the “intervening

decisions” ofMissouri v. Frye 132 S.Ct. 1399 (2012) ahafler v. Cooper132 S.Ct. 1376

! Thirty days from July 24, 2003, yiid a date of AugusB822003, which fell om Saturday. As such,
the court has used the next bessday, Monday, August 25, 2003thesdate Robir’s conviction
became final.
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(2012), both of which were decided on March 21, 201Zrye,the Supreme Court held that
defense attorneys have a duty to communiimateal plea offers to their clientdrye, 132 S.Ct.

at 1408. IrLafler, the defendant rejected a plea offesdzhon what all parties conceded was
deficient advice that he couttbt be convicted at trialLafler, 132 S.Ct. at 1384. Theafler

Court held that a criminal defendant can denas constitutionally ineffective assistance of
counsel undestrickland v. Washingtod66 U.S. 668 (1984), if he can show that: (1) but for
the deficient advice, he would have acceptedftfes; (2) the court would have accepted the
terms of the offer; and (3) the conviction andteace under the offer would have been less than
that received following trialLafler, 132 S.Ct. at 1385.

Frye does not apply at all to the instant cheeause Robinson has not alleged that his
attorney failed to communicate a plea offer fritra State. Instead, Robinson alleges that his
attorney lied to him — stating falsely thdatptigh Robinson appeared to have been accepting an
open plea (with a maximum sentence of lifgprmeonment), the trial court had secretly
communicated to counsel that Robinson would kexaisentence in thenge of six to eight
years. Robinson also alleges that counseltividto lie under oath by answering “no” when the
trial court asked whether anyone had tried terce his plea, offer inducements to plead guilty,
or made promises regarding the sentence. riRohialleges that he, ieeld, lied under oath when
asked these questions, telling twairt that, in all ways, higlea was knowingly, intelligently,
and freely given. Robinson argues that he ontgred his plea because his attorney told him
that the judge had agreed to that his sentencedvmuin the range of six to eight years — far less
time than the twenty-year s&nce he actually received.

The State argues that Robinsositsiation is distinguishabledm that of the petitioner in

Lafler, supra because in those cases the defendants prevented from accepting a plea due to
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counsel’s ineffectiveness. The State arguesttieaBupreme Court disgnished cases in which
“a plea deal is accepted by the dwefant but rejected by the judgédfler, 132 S.Ct. at 1387 —
and, thuslLafler does not apply to the present caseatifinot, however, what occurred in the
present case. Robinson argues that he acctyqaea — but that his acceptance was based
upon lies his attorney told him regarding the length of the sentence he would receive. The trial
court did not reject the plea; instead, it accefthedpblea — but imposed a sentence longer than
Robinson expected based upon his attorneygsesentations. The Supreme Court heldafier
that a petitioner can state a claim for ineffezt@ssistance of counsellifecause of counsel's
error during plea negotiains, the petitioner misses the oppoitiuto take advantage of a plea
offer — and instead, either goedtial and receives sentence harsher than that offered by the
State — or accepts a much less favorable plea offer. Robinson argthes notinsel made an
error during plea negotiationsut that counsel fabated an agreement with the trial judge, then
told Robinson to lie during the plea colloquyhuB, Robinson’s argument is similar to the one
made inLafler, but it is distinguishable.

NeitherFrye nor Lafler applies to Robinson’s case; ieatl, several oldeases do. Ina
case like Robinson’s, “defendant may seekdbeas corpygelief on the basis of alleged
promises, though inconsistent wittpresentations [he] madeapen court when entering [his]
guilty plea, by proving (1) the exact terms of #iieged promise, (2) exactly when, where, and
by whom the promise was made, and (3) the prédésdity of an eyewitness to the promise.
See Harmasofv. Smith, 888 F.2d [1527,]1529 [5Cir. 1989](citations omitted).'United
States v. Cervante$32 F.3d 1106, 1110{&Cir. 1998). As such, the law regarding claims such
as Robinson’s was established long bef®obinson entered his plea, and neithte nor

Lafler, supra,constitute an intervening decision thaduld warrant an exception to the federal
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statute of limitations in this case. As suchpey not use the intervielg decisions exception to
the one-year feder@labeas corpuBmitations period to render the instant petition timely filed,
and the deadline for filing suchpatition expired on November 29, 2004.
The Fundamental Miscarriageof Justice Exception

Robinson also alleges that a fundamentaicamiriage of justice would result if his
conviction were allowed to stand. okedibleclaim of actual innocenamay allow a prisoner
seeking federahabeas corpuselief to avoid the statute dmitations set forth in 28 U.S.C.
82244(d). McQuiggin v. Perkins133 S.Ct. 1924 (2013). “To invoklee miscarriage of justice
exception to AEDPA's statute of limitations . . . tpmer ‘must show that it is more likely than
not that no reasonable juror would have convicted him in the light of the new evidelacat”
1935, citingSchlup v. Delp115 S.Ct. 851, 567 (1995). Further, an “unexplained delay in
presenting new evidence bears on the deterroimathether the petitioner has made the requisite
showing.” Id. As such, the fundamental miscarriaggustice exception applies only to cases of
actual innocence, “where the petiter shows, as a factual mattéhat he did not commit the
crime of conviction.” Fairman v. Andersor,88 F.3d 635, 644 {5Cir. 1999) (citingWard v.
Cain, 53 F.3d 106, 108 {bCir. 1995)). To establish his innocence, Robinson offer new,
reliable, evidence that was nesented at trial — proving théammore likely than not that no
reasonable juror would have convictadh in light of the new evidence.Fairman,188 F.3d at
644 (citations omitted).

Robinson pled guilty to statuty rape, and he has pretahno evidence that he is
actually innocent of that crime. Instead, he has simply attached affidavits to his memorandum
alleging that he was induced to plead guilty because his attorney told him he would receive a

lighter sentence than the one actually imposEtese allegations have bearing on Robinson’s
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innocence or guilt — only the reason he chogddad guilty. As such, Robinson has made no
plausible claim of innocence, and the deadline for seeking fdu#vahs corpuselief expired
on November 29, 2004.
The Petition’s Untimeliness

Under the “mailbox rule,” the instargro sefederal petition for a writ dabeas corpus
is deemed filed on the date the petitioner delivéramlprison officials for mailing to the district
court. Coleman v. Johnso84 F.3d 398, 40Xeh’g and reh’g en banc denietl96 F.3d 1259
(5" Cir. 1999) cert. denied529 U.S. 1057, 120 S. Ct. 1564, 146 L.Ed.2d 467 (2000) (citing
Spotville v. Cain149 F.3d 374, 376-78(%Cir. 1998)). In this cas the federal petition was
filed sometime between the date it was postmarked on March 19, 2013, and the date it was
received and stamped as “fileih’the district cart on March 22, 2013. Giving the petitioner the
benefit of the doubt by using the kar date, the instadrpetition was filed more than eight years
after the November 29, 2004, filing deadline. ddscussed above, Robinson has not alleged any
“rare and exceptional” circumstance to warrant equitable tolimigy. Johnson192 F.3d 510,
513-14 (%' Cir. 1999), and the circumstances in thisecdo not give rise tany other reason to
toll the limitations period. The instant petitiaill thus dismissed with prejudice and without
evidentiary hearing as untimely filed under 2&8IC. § 2244(d). A final judgment consistent

with this memorandum opinion will issue today.

SO ORDERED, this, the 29th day of October, 2014.

[s/ MICHAEL P. MILLS
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI




