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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
GREENVILLE DIVISION

EUGENIA CAMPBELL,; and PLAINTIFFS
DEMETRIUS CAMPBELL

V. NO. 4:14-CV-00069-DMB-JMV

CITY OF INDIANOLA; MAYOR STEVE

ROSENTHAL, in his individual and official

capacity; CHIEF RICHARD O’'BANNON,

in his individual and official capacity; and

OFFICER SCOTT HAGERMAN, in his

individual and official capacity DEFENDANTS

ORDER GRANTING IN PART
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

This removed action arises from an al&tian between Indianola Police Officer Scott
Hagerman and Demetrius Campbell after Demetrius arrived on the scene of an automobile
accident involving his grandmother, Eugenian(@aell. Demetrius and Eugenia allege that
Hagerman choked Demetrius without justifioat or provocation and knocked Eugenia to the
ground in the process, while Hagerman defetidd he only used a adke “pressure point”
technique on Demetrius after Demetrius “shordolatted” him. Demetrius and Eugenia filed
suit against the City of Indnola (“City”); Steve Rosenthal, the City’'s mayor; Richard
O’Bannon, the City’s police chief, and Hagerman, alleging injuries associated with the
altercation. Doc. #2 at |1 11-20. Before tGourt is Defendants’ motion for summary
judgment. Doc. #14. For the reasons below, summary judgment is granted in part and denied in

part.
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Summary Judgment Standard

“Summary judgment is appropteawhen there are no genuirssues as to any material
facts, and the moving party is entitled to judgment as a matter of ldarivegian Bulk Transp.
A/S v. Int'l Marine Terminals P'shi20 F.3d 409, 411 (5th Cir. 2008) (cititglotex Corp. v.
Catrett 477 U.S. 317, 22-23 (1986)). To award sunynadigment, “[a] courmust be satisfied
that no reasonable trier ¢dict could find for the nonmoving @& or, in other words, that the
evidence favoring the nonmoving pait insufficient to enable a reasonable jury to return a
verdict in her favor.” Norwegian Bulk Transp. A/$20 F.3d at 411-12 (internal quotation
marks omitted). To this end, “[tlhe moving pabgars the burden of ebtshing that there are
no genuine issues of material factd. at 412.

“If, as here, the nonmoving party bears the baradeproof at trial, the moving party may
demonstrate that it is entitled to summanggment by submitting affidavits or other similar
evidence negating the nonmovingriya claim, or by pointing out to the district court the
absence of evidence necessargupport the nonmoving party's casévorris v. Covan World
Wide Moving, IngG.144 F.3d 377, 380 (5th Cir. 1998) (citation omitted). If the moving party
makes the necessary demonstrg “the burden shifts to éhnonmoving party to show that
summary judgment is inappropriateltl. In making this showig, “the nonmoving party must
go beyond the pleadings and by her own affida or by the depositions, answers to
interrogatories, and admissions file, designate specific facthiewing that there is a genuine
issue for trial.” Cotroneo v. Shaw Env't & Infrastructure, In639 F.3d 186, 191-92 (5th Cir.
2011) (citation and internal punctuation omittedyVhen considering a motion for summary
judgment, the Court “resolve[s] factual cantersies in favor of the nonmoving partylittle v.

Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).



1
Relevant Facts

A. Accident and Altercation

At “a little after 12” p.m. on July 232013, Eugenia was rear-ended while at the
intersection of Garrettral Wiggins Road in Indianola, Missiippi. Doc. #14-5 at 3. Following
the collision, Eugenia called the police who, imntudispatched IndianalPolice Officer Scott
Hagerman to the scene of the accidedt.

At some point after arriving on the scene geliaman informed Eugenia and the driver of
the other automobile that they ree‘free to go.” Doc#14-5 at 3. At approximately the same
time, Demetrius arrived ia car driven by Shondell Davisld. at 14—15. Davis pulled up to the
scene in such a way as to block traffid. at 15.Hagerman told Davis, “Get the car out of my
investigation.” Id. at 3. Davis, heeding Hagerman’s mstions, backed the automobile away
from the accident scendd.

While Hagerman spoke with Davis, Demegriexited the vehiclegpproached Eugenia,
and asked whether she was alright. Doc. #143& 40. After Eugenia responded that she was
“okay,” Demetrius walked to the rear of Eungggs automobile “to ee [the] damage to the
truck.” 1d. at 3, 12. Upon observing Demetrius, Hagan asked, “[W]ho are you,” and then
told Demetrius to “[g]et out of my investigation.ld at 3. Demetrius “proceeded to come
around in the front of ... Hagerman” and respahd®Officer, | just came to check on my
grandmother.”ld. at 3—4. About the same time, Demetnmoved back toward his grandmother.

Doc. #14-5 at 11, 15.

! Demetrius identified this man as his cousin. Doc. #14-5 at 10. Hagerman identified the man as Shondell Davis.
Id. at 14-15.



The circumstances surrounding Demetrius’ mtoweard his grandmother are disputed by
the parties. Hagerman tesd that, while walking towardcugenia, Demetrius “shoulder-
butted” him and said, “I don’t have to tell yahit, that's my grandma.” Doc. #14-5 at 15.
Eugenia testified that Demats did not “bump” into Hagerman and that “he didn’'t do
anything.” Id. at 7. In any event, Hagerman themt his hands on Demetrius’ chest and
pushed him onto the truckd. at 10. Demetrius respondby asking, “[W]hy are you being so
aggressive?1d. at 4, 10.

At this point, Eugenia observed Hagernignab [Demetrius] around his neck and like
shoved him up against the tkuand start[] choking him.”Id. at 4. Hagerman described this
technique as “not ... a cholteld, but ... what they call pssure point technique.id. at 15.
According to Hagerman, his tention in employing this témique was “[tJo find out who
[Demetrius] was and to arrest hirh.Id.

After observing one of Demetrius’ eyes “g[&dtger than the other one,” Eugenia started
crying, “Jesus, Jesus, Jesusud’ and attempted to get been Demetrius and Hagermaill.
at 4. During this altercation, Hagerman “shoved” Eugenia with his arm or elbow, knocking her
to the ground.ld. Hagerman testified that he did not intentionally push Eugenia and that he did
not notice her fall.Id. at 16. As a result dtugenia’s intervention, Dertraus was able to free
himself from Hagerman’s grasp and takérunning away from the scendd. at 16.

Hagerman caught up with Demetrius, “placed him in a head lock” and took him to the

ground. Id. at 11, 16. According to Demetrius, Hagerman then placed his hands around

2 For purposes of reviewing the summary judgment isshesCourt resolves this factual dispute in favor of the
nonmoving parties — PlaintiffsSSee Little 37 F.3d at 1075.

® Hagerman explained, “At that poirfDemetrius] was going to be undemest for failure to comply because
instead of walking away, he continued toward [a]Jnd whesHhuailder-butted me, he assaulted me.” Doc. #14-5 at
16.



Demetrius’ neck, “squeezing tight and tighter choking mé.” Id. at 11. Around this time,
another officer arriveé and placed handcuffs on Demetrids. Hagerman continued to choke
Demetrius even after the handcuffs were seculed.

B. Arrest and Subsequent Legal Proceedings

Shortly after the altercation, Demetrius waested on three charges: (1) trespass after
notice of non-permission; (2) sbirderly conduct — failure teomply with officer; and (3)
resisting arrest — mindr.Doc. #14-2. The same day, Demaetriiled a criminal affidavit against
Hagerman. Doc. #14-4. In the affidavit, iDetrius alleged that Hagerman “purposely,
knowingly and unlawfully cause [sic] bodily injury to Demetrius Campbell by grabbing him
around the throat and choked [sic] him & thtersection of Garrd and Wiggins.”Id.

On November 4, 2013, Sunflower County Circuit Judge Richard A. Smith convened a
probable cause hearing on two criminal conmtabrought against Hagerman — one brought by
Demetrius (2013-0054), and obeought by Eugenia (2013-0053)Doc. #14-5at 1-2. At the
hearing, Judge Smith heard testimony from HagernDemetrius, and Eugenia. Doc. #14-5.
The witnesses were questioned by Gary Austin, tralbef the State; and Francis Springer, on
behalf of Hagermanld.

The following day, on November 25, 2013, Judge Smith issued an order in 2013-0054

(Demetrius’ case) statipy in relevant part:

* Included in Defendants’ exhibits supporting their motion for summary judgment is an exhibit consisting of a series
of photographs showing a man in a police uniform with his elbow around the neck of an Afmeaitan male
wearing a red shirt. Doc. #14-7. While Hagermanjsodéion testimony establishes that Demetrius was wearing a
red shirt at the time of the incident, there is no indicatiothe record what these photaghs purport to reflect. In

the absence of such evidence, this exhibit is of no evidentiary value.

® Interestingly, the arrest report stathat the arrest was made by “Warrant.” Doc. #14-2. Defendants themselves
have referred to Demetrius’ arrest‘amrrantless.” Do. #15 at 11.

® While the record includes only a criminal affidaviiefl by Demetrius against Hagerman, the transcript of the
probable cause hearing, which includes two docket numbers, reflects that Eugenia also made an allegation against
Hagerman.SeeDoc. #15-4 at 3.



This Court, having heard evidence in opmurt from the Petitioner [Demetrius
Campbell] and his mother, Eugenia Garell, and Scott Hagerman, finds the
following:

a. Scott Hagerman was an actingpewlaw enforcement officer on July

23, 2013 and was acting within the scope of his duties as law enforcement

officer at the subject time and place;

b. No proof evidenced an attemiot cause or purposely, knowingly or
recklessly cause any bodily injury to Demetrius Campbell ....

[T]here is not sufficient probable cause o warrant to be issued against Scott
Hagerman for simple assault.

Doc. #14-6. The record does not reveal howat ill, the complainbrought by Eugenia (2013-
0053) was resolved.

On April 14, 2014, in Indianola Municipald@rt, Demetrius waofind guilty of “Failure
to Obey Officer — Minor” and “Resisting Arse (Minor).” Doc. #14-3. The conviction for
failure to obey resulted infane of $181.00 and assessmenit$153.25, while the conviction for
resisting arrest resulted in adé of $286.00 and assessments of $153@5.

Demetrius appealed his convictions the Circuit Court of Sunflower County,
Mississippi. On April 1, 2015, th8unflower County Circuit Courssued an order reversing the
judgment of the Municipal Court. Doc. #27-4. the same order, the Circuit Court entered a not
guilty verdict on each charged.

C. Procedural History

On April 17, 2014, Eugenia and Demetrius dila complaint in the Circuit Court of
Sunflower County. Doc. #2. The complaint nameBeafendants: (1) the City of Indianola; (2)
Steve Rosenthal, the Mayor of t&éy of Indianola, inhis individual and offiial capacities; (3)
Richard O’Bannon, the Chief of the City’s Police Department, in his individual and official

capacities; and (4) Hagerman, in mdividual and official capacitiedd.



On May 15, 2014, Defendants, asserting thistemce of federal question jurisdiction,
removed the state court action to this Codbc. #1. On September 25, 2014, Defendants filed
a motion for summary judgment seeking dissal of “all Defendants with prejudicé.'Doc. #14
at 3. After seeking and receiving a short egten, Plaintiffs responded to the motion for
summary judgment on October 16, 2014. Doc. #21ferdkants replied seven days later. Doc.
#22.

On April 17, 2015, Plaintiffs filed an unopposetbtion to supplement their response by
“adding Not Guilty Verdicts and Deposition trangtsi ....” Doc. #25. Four days later, on April
21, 2015, this Court granted Plaintiffs’ motion. Doc. #26.

On April 28, 2015, Plaintiffs filed seven weexhibits and a supgmental brief in
opposition to the motion for summary judgm&ntDoc. #28. Without leave of this Court,
Defendants filed a supplemental reply, apgemental memorandum, and supplemental

exhibits? Doc. #30; Doc. #31.

" Defendants’ motion for summary judgment does not expressly ask for the dismissal of all claims but such is
logically inferred from their request that the Court faiss[] all Defendants with prejudice.” Doc. #14 at 3.

8 Except for small formatting changes, two short referemaehe reversals of the convictions, and a handful of
citations, the supplemental brief is identical to Plaintiffs’ original responsive brief in oppositampareDoc. #28

with Doc. #21. In addition to the supplemental brief, Pinsubmitted seven exhibits: (1) the first page of Judge
Smith’s Order Regarding Probable Cause, Doc. #27-1; (2) an Incident Report from the Indianel®&wdirtment
detailing Eugenia’s allegations against Hagerman, Doc. #27-2; (3) the Notice of Appeal filed by Demetrius
following his convictions, Doc. #27-3; (4) the Circuit @b of Sunflower County’s order reversing Demetrius’
convictions, Doc. #27-4; (5) the first four pages of adcaipt of an April 1, 2015, deposition of Hagerman, Doc.
#27-5; (6) the first four pages of an April 1, 2015, deposition of O’'Bannon, Do ;#27d (7) the same series of
photographs submitted by Defendants, Doc. #29. But &Cihcuit Court’s order, and the deposition transcripts,
Plaintiffs’ supplemental exhibits exceed the scope of this Court’s order allowpptementation of the recordee

Doc. #26. It is arguable that thiérfg of a supplemental brief (rather tharst supplemental exhibits) exceeded the
scope of this Court’s April 21, 2015, order. Nevertheless, out of an abundance of chetiGoutt considered
Plaintiffs’ supplemental brief in deciding Defendamsotion for summary judgment. However, for purposes of
deciding the motion for summary judgment, this Coudides to consider the unauthorized exhibisee Rashid v.
Delta State Uniy._ F.R.D.__, 2015 WL 1774416, at *4 (N.D. Miss. Apr. 17, 2015) (court may decline to consider
unauthorized filing).

° Except for the concession afpoint of argument described below in footnote 12, the Court declines to consider
Defendants’ unauthorized supplemental reply, memorandum, and exBibésRashid®015 WL 1774416, at *4.
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"
Scope of Complaint and Motion for Summary Judgment

Plaintiffs’ complaint asserts six counts:) (& claim for injunctive relief against all
Defendants (Count One); (2) a claim for “Neglige@rossly Negligent, and Wanton Failure in
Hiring and to Monitor, Train, and SuperviseetBfficers Involved” against O’Bannon and the
City (Count Two); (3) a claim fointentional infliction of erotional distress against all
Defendants (Count Three); (4) a claim for a#isand battery against Hagerman (Count Four);
(5) a claim for “Violation of Federal Due Ryess, Equal Protection, Civil Rights Laws Under 42
U.S.C. Section 1983 and 28 U.S.C. Section 1348"etgainst all Defendds (Count Five); and
(6) a claim for “Excessive Force” against Blefendants based on vabions of the “Fourth
Amendment protection againsxcessive force” (Count Sixy. Doc. #2. In addition, Plaintiffs
seek punitive damages from all Defendaritk.at T 43.

While the caption of the complaint list®'Bannon, Rosenthal, and Hagerman as
defendants in their indidual and official capacities, the spaécitauses of action do not specify
which claims are brought in whidapacities. In the absenceanly evidence to the contrary, the
Court, in deciding the motion for summary judgrigmesumes that the causes of action against

them in the complaint are brought in bandividual and official capaciti€'s. See Valdez v. City

19 Although Count Six’s “Excessive Fee” claim does not reference § 1983 tBourt interprets Count Six as a §

1983 action.See Saddler v. Quitman Cty. Sch. Disb. 2:05-cv-218, 2007 WL 2287838, at *5 (N.D. Miss. Aug. 3,
2007) (“8 1983 is the exclusive federal damages remedy for the alleged violation of federal constitutional rights by
person acting under color of state law.”) (citihgjt v. Dallas Indep. Sch. Disf#191 U.S. 701, 704 (1989%ee also

Martin v. Dunaway Food SerysNo. 5:14-cv-21, 2015 WL 518709, at *4 (S.D. Miss. Feb. 6, 2015) (“The Court
construes these [constitutional] claims under 42 U.S.0988 even though Martin does not specifically cite the
statute.”) (citingJohnson v. City of Shelpy U.S. , 135 S.Ct. 346, 347 (20143ge also Foster v. Michigab73

Fed. App'’x 377, 391 (6th Cir. 2014) (“[W]e have long held that 8 1983 provides the exclusive remedy for
constitutional violations.”) (citing’homas v. Shipka&18 F.2d 496, 503 (6th Cir. 1987)).

1 “In the Fifth Circuit ... if it is not clear from the allegati® of the complaint whether a defendant has been sued in

his official or individual capacity, the court must look to the substance of the claims, the relief sought, and the
course of the proceedings determine in which capacity the defendant is sue&khu-Oke v. Jackson State Univ.

521 F.Supp.2d 551, 556 (S.D. Miss. 2007Mhe Court is skeptical whethercbuan inquiry isnecessary where a
complaint, at least in the caption, specifically names defendants in both capacities. However, since neither party has
addressed this issue, the precise nature aitiffai claims will be left for a later day.
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of New York No. 11 Civ. 05194, 2013 WL 8642169, *dt6 n.14 (S.D.N.Y. Sep. 3, 2013)
(“Although, in each count againgaylor, Plaintiff does not acally specify whether he is
seeking relief from Taylor imis individual or offical capacity, Plaintiff has named all of the
Individual Defendants in both threndividual and official capacitg in the caption of his Third
Amended Complaint.”).

Also, although Defendants’ motion for surmm judgment seeks dismissal of all
Defendants, Doc. #14, Defendants’ memorandunt kaises only four arguments: (1) that Judge
Smith’s finding on the assault charge agaiHagerman is preclusive here; (2) théeck v.
Humphrey 512 U.S. 477 (1994), bars Demetrius’ § 1983 excessive force cfaif@¥;that
Hagerman is entitled to qualified immunity undederal law; and (4) that the “supervisory
claims” against the City and O’Bannon fail. Timetion does not addressyaof Plaintiffs’ state
law claims or the claims brought again&tBannon and Rosenthal in their individual
capacities® Accordingly, summary judgment agat such claims will be denied.

v
Impact of Probable Cause Determination

As a preliminary matter, Defendants comtethat, under the doctrine of collateral

estoppel, this action is contretl by Judge Smith’s finding théttere was no probable cause to

12 pefendants have withdrawn this argument. Doc. #30 at 2-3.

3 In their reply brief, Defendants argue that Plaintiffs’ “State Law Claims are barred by the police protection
exemption of the [Mississippi Tort Claims Act].” Doc. #22 at 5. This argument, which was not raised in the motion
for summary judgment or Defendants’ initial brief, is deemed waivi&ek Jones v. Cai600 F.3d 527, 540 (5th

Cir. 2010) (“Arguments raised for the first time in a reply brief are generally waived.”). Additionally, Defendants
offered no argument for applying federal qualified immunity to the state law claims. Accordingly, thte Cou
declines to consider this issu8ee Small v. McCrystal08 F.3d 997, 1010 n.4 (8th Cir. 2013) (declining to apply
federal qualified immunity to state law claims where defendant “cites no authority that extends the defense of
qualified immunity to state-law claims”). Even if thaalified immunity argument had been raised, it likely would
have been rejectedSee Kermode v. Univ. of Miss. Med. CNo. 3:09-cv-584, 2010 WL 2683095, at *5 (S.D.
Miss. July 2, 2010) (“At least one decision from a Mississippi court has explained that qualified tiynhoesi not

apply to state law claims.”) (citinguddith v. Univ. of S. Mis®977 So.2d 1158, 1169 (Miss. Ct. App. 2007)).
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believe that Hagerman attempted to cause, owkrgly or recklessly caed, any bodily injury
to Demetrius. Doc. #15 at 6-10.

“In principle, the law of collatal estoppel i<lear; in applicationit can be a slippery
concept indeed.”U.S. v. Mock604 F.2d 341, 343—44 (5th Cir. 1979n its most basic form,
collateral estoppel bars “litigan of an issue previously dieled in another proceeding by a
court of competent jurisdiction ....Copeland v. Merrill Lynch & Co., Inc47 F.3d 1415, 1421—
22 (5th Cir. 1995). “[U]nder the Full Faitmd Credit Act[, 28 U.S.C. 8 1738], a federal court
must give the same preclusive effect to a statet judgment as another court of that State
would give.” Shimon v. Sewerage & Water Bd. of New Orle&®&d F.3d 195, 199 (5th Cir.
2009). Thus, “8§ 1738 does not alidederal courts to employ thredwn rules of res judicata in
determining the effect of state judgment®Rather, it goes beyond the common law and
commands a federal court to accept the rulessen by the State from which the judgment is
taken.” Id. Insofar as Defendants setekinvoke collateral estogp arising from a Mississippi
state court judgment, the Court will look to Mississippi stateifadetermining the judgment’s
preclusive effect’ 1d.; see alscAllen v. McCurry 449 U.S. 90, 96 (1980) (“[l]ssues actually
litigated in a state court procaad are entitled to the same pliesive effect in a subsequent
federal § 1983 suit as they enjoy in the courtthefstate where the juagnt was rendered.”).

Under Mississippi law,[w]hen collateral etoppel is applicablethe parties will be
precluded from relitigating a specific issue Hgtually litigated; [2]determined by, and [3]

essential to the judgment in a former action, ahenigh a different cause of action is the subject

14 Defendants cite a Fifth Circuit opinion in which tBeurt of Appeals applied federal law in determining the
preclusive effect of a Mississippi state administrative judgm&=eDoc. #15 (citingHolmes v. Jones7’38 F.2d
711, (5th Cir. 1984)) Holmes which relied on the analysis of a statiministrativeproceeding is inapplicable here.
See generally Frazier v. King73 F.2d 820, 823—-24 (5th Cir. 1989) (Umiversity of Tennessee v. Elliot78 U.S.
788 (1986), the Supreme Court held that federal comnwmukes of preclusion incograte state issue preclusion
rules in a federal suit brought after a state admitiggradjudication arising frorthe same facts.”).
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of the subsequent action."Hollis v. Hollis (Upton) 650 So.2d 1371, 1377 (Miss. 1995).
Additionally, “a fourth prerequisite must also be met fmilateral estoppel to apply. ‘A final
decision of an issue on its merigsnormally thought of as preclusive only ikt is an identity

of parties from one suit to the neand of their capacities as well.'Ild. at 1378 (quotingtate

ex rel. Moore v. Molpyss78 So.2d 624 (Miss. 1991)). “The parties do not have to be the exact
parties that litigated the former actionBaker & McKenzie, LLP v. Evan$23 So0.3d 387, 401-
02 (Miss. 2013). Rather, the idéy requirement is met so long as the two parties were in
privity. 1d. at 402. “For a nonparty to be consideiregrivity, the nonparty must be connected
with the former action in their interests and Heaed by the judgment witteference to interest
involved in the action, as if they were partietd’ (quotingLittle v. V & G Welding Supply, Inc.
704 So.2d 1336, 1339 (Miss. 1997) (internal bregsked quotation marks omitted).

As a general rule, courts have held tha plarty asserting collateral estoppel bears the
burden of establishing the doctrine’s requiremerge Anderson, Clayton & Co. v. U.562
F.2d 972, 992 (5th Cir. 1977) (“[T]he party seekoailateral estoppel eftt has the burden of
proving this to be so”)RF Delaware, Inc. v. Pacific Keystone Techs.,,|1826 F.3d 1255, 1261
(Fed. Cir. 2003) (“The party seeking to invokdlateral estoppel bears the burden to prove all
necessary elements.”). While it appears Misgmstourts have not explicitly addressed which
party bears the burden of proof in a generalatethl estoppel inquiry, the Mississippi Supreme
Court has held that the party asserting the existence of a sufficient identity of parties bears the
burden of establishing such identifgyans 123 So.3d at 401-02;and that “[tlhe burden of
proving res judicata as afdase is on the defendanfXhderson v. LaVere895 So.2d 828, 832

(Miss. 2004). Given that the same court has helt‘{o]ollateral estoppek very similar to res

15 “[1]f the nonparty can prove that he was in privity witfe parties in the former action, then collateral estoppel
may be applied."Evans 123 So0.3d at 401-02.
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judicata,” Channel v. Loyacono954 So.2d 415, 425 (Miss. 2007), the Court presumes that
Mississippi courts would follow the generalle and place the burden of proving the
applicability of collateral estoppen the party asserting it.

Here, Defendants have offered no argumerdgvidence that Demetrius or Eugenia were
(or are) in privity with either the State or ggaman (the two parties in the probable cause
hearing). See generallySciarrone v. Brownle€Matter of Brownleg 83 B.R. 836, 839-40
(Bankr. N.D. Ga. 1988) (“The plaintiff in the casebat was neither a partyg nor in privity with
a party to the criminal proceeding, for the pragen represented the Stadvf Georgia, not the
victim or the plaintiff. Therefore, thplaintiff is not boundy the verdict”);see also Tidwell v.
Booker 225 S.E.2d 816, 826 (N.C. 1976) (no privity between state and plaintiff because,
although “plaintiff ... swore out the warrant whichtiated the criminal pysecution against the
defendant and, presumably, was a witness ferState ... [s]he was not ... in control of the
prosecution.”). In the absence of such a recthrd Court must concluddat Defendants have
failed to satisfy the fourth requirement forllateral estoppel undevlississippi law and that,
therefore, application of the dmime here is inapprofte. Thus, Judge Smith’s probable cause
determination has no bearing omsteummary judgment inquiry.

V
Injunctive Relief Request (Count One)

Count One of Plaintiffs’ complaint states, inensant part: “The Plaintiffs are entitled to,
and hereby request, an injunction prohibitthg Defendants from committing conduct of the
like, kind, character and nature as that demorsirahd described in this complaint at any time
in the future within the jurisdimn of the Circuit Courof Sunflower County, Mississippi.” Doc.
#2 at 1 22. Neither Defendants’ motion fonsuoary judgment nor their accompanying briefs

address the claim for injunctivelief. However, the Court Ba'an independent obligation to
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determine whether subject-matter jurisdiction exist®n in the absence of a challenge from any
party.” Arbaugh v. Y&H Corp.546 U.S. 500, 514 (2006).

Injunctive relief claims, even those remdvdrom state court, are subject to the
jurisdictional standig requirement of Article Ill. Machlan v. Procter & Gamble Co.
F.Supp.3d __, 2015 WL 106385, at *3—4 (N.D. Cah.Ja 2015) (finding plaintiffs lacked
Article 1ll standing to maintairstate injunctive relief claimeven though “[t]he result in a
California state court would likelbe different”). “h order to demonsite that a case or
controversy exists to meetehArticle Il standing requirement when a plaintiff is seeking
injunctive or declaratory relief, a plaintiff musatlege facts from whit it appears there is a
substantial likelihood that he waluffer injury in the future.”Bauer v. Texas341 F.3d 352, 358
(5th Cir. 2003).

“Past exposure to illegal condudoes not in itself show present case or controversy
regarding injunctive relief ... if unaccompaniby any continuing, present adverse effectsl’
at 358. Thus, to satisfy the Article Ill standingjugement for injunctive relief arising from a
past wrong, “a plaintiff must demanate either continuing harm arreal and immediate threat
of repeated injury in the future.Id.

Here, there is nothing in the record whicloul suggest that Plaintiffs currently are
suffering injury from the conduct they seek tgoém (the alleged excessive use of force during
accident investigations) or that they are likelystdfer injury from this practice in the future.
Accordingly, Plaintiffs will be directed to, withifourteen days of the issuance of this order,
show cause why their claimrfinjunctive relief should nobe dismissed or remandédor lack

of jurisdiction. See City of Los Angeles v. LypA$1 U.S. 95, 105 (1983) (“That Lyons may

16 See Machlan2015 WL 106385, at *4.
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have been illegally choked by the police ortéber 6, 1976, while presumably affording Lyons
standing to claim damages against the indi@idefficers and perhapagainst the City, does
nothing to establish a real and immediate threat that he would again be stopped for a traffic
violation, or for any other offense, by an officar officers who would ikgally choke him into
unconsciousness without any provocatomesistance on his part.”).

VI
Oualified Immunity Issue Reqgarding Hagerman

Defendants argue that “Officer Hagerman itk to qualified immunity.” Doc. #15 at
11. “Qualified immunity protectgovernment officials ‘from lialtity for civil damages insofar
as their conduct does not violate clearly esthblisstatutory or constiional rights of which a
reasonable person would have knownL¥tle v. Bexar Cty.560 F.3d 404, 409 (5th Cir. 2009)
(quotingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). “To determine whether a government
official is entitled toqualified immunity for aralleged constitutional violation, [courts] conduct
[the] two-step analysis @aucier v. Katz533 U.S. 194 (2001).Lytle, 560 F.3d at 409 (internal
citations omitted). First, the Court must “ask the threshold constitutional violation question of
whether, taking the facts in the light most favdeato the plaintiff, the officer’s alleged conduct
violated a constitutional right.”ld. at 409-10. |If there was rmonstitutional violation, the
“inquiry ceases because there is no constitatimolation for which the government official
would need qualified immunity.1d. If, however, the officer violad a constitutional right, the
Court must “ask the ‘qualified immunity questiasf whether the right was clearly established at

the time of the conduct.td.
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A. Constitutional Violation

Count Five of Plaintiffs’ complaint, captiod€Violation of Federal Due Process, Equal
Protection, Civil Rights Laws kber 42 U.S.C. Section 1983 and2&.C. Section 1343 et al,”
states in full:

34. The plaintiffs incorporate and adagit prior paragraphs, averments, and
statements.

35. Plaintiffs would show unto the Couhat the Defendast with reckless
disregard for Plaintiffs’ rigts, took actions to depmv Plaintiffs of their due
process rights andjeal protection rights.

36. Plaintiffs suffered damages as a ltesfithe aforementioned conduct as set
out heretofore and/or hereinafter.

Doc. #2 at 1 34-36. As pled, Count Five failgdntify which rights, if any, form the basis of
the cause of action. However, in their meamzlum in response to the motion for summary
judgment (as well as in the nearly identical dappental memorandum), Plaintiffs clarify that
Count Five’s claim is based on the “right tofoee from state-occasioned damage to a person’s
bodily integrity ... protected by ehFourteenth Amendment guareaif due process.” Doc. #28
at 10; Doc. #21 at 10. Additionally, in Count Staintiffs plead that “Defendants took actions
to deprive Plaintiffs of their Fourth Amendmembtection against excessit@ce.” Doc. #2 at
1 38. Accordingly, twaconstitutional rights apgar to be at issue the Fourth Amendment’s
prohibition against unreasonableizeges, which applies to thstates through the Fourteenth
Amendment; and the Fourteenth Amendment'sphoeess protections aigst excessive force.
“Where ... the excessive force claim arisedhia context of an ars¢ or investigatory
stop of a free citizen, it is most properly chaesieced as one invokinthe protections of the

Fourth Amendment, which guarantees citizensrigbt to be secure in their persons against

n their memorandum brief, Defendants argue that dfam@n’s warrantless arrest of Demetrius does not violate
the Fourth Amendment becaysmbable cause existed to arrest.” DieL5 at 11. A warrantless arrest claim does
not appear on the face of the complaint and is not addanceither of Plaintiffs’ responsive memoranda.
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unreasonable seizures of the personGraham v. Conngr 490 U.S. 386, 3994 (1989)
(punctuation and quotation marks omitted). Thad, ¢laims that law enforcement officers have
used excessive force — deadlyrmt — in the course of anrast, investigatory stop, or other
seizure of a free citizen should be azad under the Fourth Amendment and its
‘reasonableness’ standard’ rather than under a ‘substantive due process appidacit.395
(emphasis in original).

However, “where a plaintiff's excessive force claim, whether he be a prisoner, arrestee,
detainee, or an innocehystander of tender yearlls outside the specific protections of the
Bill of Rights, that plaintiff mg still seek redress under the duegass clause of the Fourteenth
Amendment.” Petta v. Riveral43 F.3d 895, 911 n.25 (5th Cir. 1998) (cit@gpham 490 U.S.
at 395 n.10). Undehis framework, where a plaintiff raispstential violations under the Fourth
and Fourteenth Amendments, a Court should @ostsider whether the claim falls within the
ambit of the Fourth Amendment — that is, wiest it arises in the course of an arrest,
investigatory stop, or otheeizure of a free citizenGraham 490 U.S. at 393-94. If so, the
claim should be analyzed under Fourth Amendment jurisprudddcelf not, the claim should
be analyzed as a due process violatinder the Fourteém Amendment.Petta 143 F.3d at 911
n.25.

1. Force Used Against Demetrius

There can be no serious dispute that Deostrexcessive force claim arises in the
context of an arrest anvestigatory stop of a free citize#ccordingly, the Fourth Amendment’s
reasonableness standard appli@saham 490 U.S. at 393-95.

“[T]he reasonableness of official use ofderturns on a careful baleing of the nature

and quality of the intrusion on the indivalis Fourth Amendment interests against the
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countervailing government interests at stakb®lartinez-Aguero v. Gonzale459 F.3d 618, 626
(5th Cir. 2006). “In assessing the government&drest at stake, [courts] are guided by the
“Grahamfactors,” which ‘include the serity of the crime at issughether the suspect poses an
immediate threat to the safety of the officersothers, and whether elwas actively resisting
arrest or attempting to evade arrest by flightSingleton v. Darby _ Fed. App’x __, 2015 WL
2403430, at *9 (5th Cir. May 21, 2015) (Dennis, J., dissenting) (qu@orgalez459 F.3d at
626); see also Miller v. Clark Cty.340 F.3d 959, 964 (9th Cir. 2003) (“We ... assess the
importance and legitimacy of the governmentsumtervailing interestsnindful of the three
factors the Supreme Court identified@Gnaham....”). “The standard i®bjective reasonableness
under the totality of the circumstanceByrd v. City of Bossier23 F.Supp.3d 665, 670 (W.D.
La. 2014) (citingGraham 490 U.S. at 396)ee also Kingsley v. Hendricksd85 S.Ct. 2466,
2473 (2015) (citingsrahamand applying objective standard pioe-trial detainee’s due process
claim). Thus, while th&rahamfactors are illustrative of “thg/pes of objective circumstances
potentially relevant to a determination of excesgorce,” the Supremeddrt does “not consider
this list to be exclusive.’Kingsley 135 S.Ct. at 2473.

Viewed in the light most favorable to the namwving parties, the recd reflects that: (1)
Demetrius arrived at the scene of the acdidét) Hagerman inquired who Demetrius was and
told Demetrius to leave the scene; (3) ratliean leave the scene, Demetrius approached
Hagerman and said that he was just checkindnisrgrandmother; (4) Demetrius turned away
from Hagerman; (5) Hagerman placed his han@®emetrius’ chest and pushed him against the
truck; (6) Demetrius asked, “[W]hy are you bhgi so aggressive?;” (7) Hagerman placed
Demetrius in a choke hold or “pressure point” hold around Demetrius’ neck; (8) the hold

continued until Eugenia intervened in the altercation, allowing Demetrius to escape Hagerman'’s
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hold; (9) Demetrius fled from Hagerman on fo(t0) Hagerman caught up with Demetrius and
placed him in a head lock; (11) Hagerman “slammed” Demetrius to the ground and began
“choking” him; (12) Hagerman continued chogi Demetrius even while Demetrius kept his
hands behind his back, remained passive, arsdewvantually handcuffed; and (13) Hagerman’s
choking of Demetrius continued aftihe handcuffs were secured.

In their responsive brief, Plaintiffs whollyifdo articulate which activities of Hagerman
constituted excessive force against DemetriRsither, Plaintiffs merely claim that “Hagerman
... viciously attack[ed] Plaintiff Demetrius, amdtimately, forcefully shove[d] Plaintiff Eugenia
to the ground.” Doc. #21 at 14ee also id(“Certainly, relatives should be allowed to check on
each other without being viciously attacked by poldficers.”). However, Plaintiffs’ complaint
alleges that “unprovoked, Defendant Hagermantewitly grabbed Plaintiff ... slammed him to
the ground, and choked him.” Doc. #2 at § 16. Accordingly, the Court may evaluate Demetrius’
excessive force allegation based on Hagermgrébbing of Demetrius, Hagerman’s taking
Demetrius to the ground; and Hagerman’'s choking of Demetrftige generally Tracey v.
Freshwatey 623 F.3d 90, 96-97 (2d Cir. 2010) (“Tracy’shrgaaint can be read to allege that
Officer Freshwater exceeded Fourth Amendmaemtstraints in four diffeent ways: first, by
striking Tracy with a flashlight several timesecond, by jumping on Tracy as Tracy, by his own
admission, attempted to flee from Freshwatdrdihoy spraying Tracy ith pepper spray after
Tracy had already been placed in handcuffej fourth, by forcibly moving Tracy from the
ground to the police car despite flaet that Tracy had told Freshter that he was in pain and
could not move.”);see also Curtis v. Hinds CfyNo. 3:12-cv-260, 2014 WL 4773973, at *4
(S.D. Miss. Sep. 24, 2014) (considering restraint and lifting by netstras sepata allegations

of excessive force).
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Where, as here, multiple allegedly excessaees took place during a single encounter,
the proper course is to begin the excessive force analysis with the earliest allegation of excessive
force because a single act of excessivedas sufficient to state a claim under 8 1983ce
Rasmussen v. City of New Yom66 F.Supp.2d 399, 405-06 (E.D.N.Y. 2011) (“[I]f in fact the
police used excessive force in gratuitously aitaghvan and in continmig to beat him after he
was handcuffed and subdued, then it does natemd the handcuffing itself or the gunshot
constituted excessive force;ethury will already have foundhe police liable for excessive
force.”); see also Morfin v. City of East Chicag849 F.3d 989, 1004 (7th Cir. 2003) (“Mr.
Morfin did not resist arrest in any way priorttee officers’ use of excessive force.”). Thus, the
Court will begin its angisis by considering, und€raham the reasonableness of Hagerman’s
initial grabbing of Demetrius.

a. Severity of Crime at Issue

As a general matter, “the arresting chargesregy the plaintiff are often the appropriate
basis for determining the ‘severity of the crime at issu&tannon v. KoehleNo. C 08-4059,
2011 WL 10483363, at *10 (S.D. lowa Sep. 16, 20bllecting cases). HoweveGraham
makes clear that the reasonableness ingisrfimited to “the facts and circumstances
confronting” the officer. 490 U.S. at 397. Thud)ere an officer has no reason to believe that a
crime has been committed, such crime wilt influence the reasonableness inquiBge Brown
v. City of Golden Valley674 F.3d 491, 497 (8th Cir. 2009y1ioring crime from reasonableness
inquiry where officer “had no reason to beliexeime had been committed). When considering
the severity of a crime und&@raham courts will normally considethe inherent violence of the
offense. See Schmidt v. Texaso. 08-cv-1696, 2009 WL 780895& *11 (S.D. Tex. Aug. 17,

2009) (“Plaintiff's crime, dritng while intoxicated, was quiteserious, but not inherently

19



violent.”); see also Ray v. City of Columbuido. 1:09-cv-213, 2011 WB629225, at *3 (N.D.
Miss. Aug. 17, 2011) (“Plaintiff's crime, tresgging, was not inherdmptviolent.”).

According to Hagerman, Hagerman attempi@crrest Demetrius based on Demetrius’
failure to comply with Hagerman'’s instimns, and Demetrius having assaulted Hagerman
when he allegedly hit Hagerman with his shouldefaintiffs do not dispute that Hagerman had
a reasonable belief that Demetrius, at the time of the grabbing, had committed the crime of
disorderly conductSeeMiss. Code Ann. § 97-35-%. However, it is clear that failure to comply
with Hagerman’s instructions (which instrists occurred first in the sequence of events
between Hagerman and Demetriug)s not inherently violent.

As to assault, drawing every reasonabléerience in favor of Plaintiffs, the Court
concludes, for the purpose of this motion, tBemetrius did not bumplagerman. In the
absence of such contact, the Court is skephioal Hagerman could have formed a reasonable
belief that an assault had occurregeeMiss. Code Ann. 8§ 97-3-7(1)(&‘A person is guilty of
simple assault if he ... attempts to causegumposely, knowingly orecklessly causes bodily
injury to another ...."). Evenf Hagerman had a reasonalilelief that the shoulder bump
occurred, there is nodiication Hagerman suffered injurigell to the ground, or even moved at
all as a result of the alleged bump. Put diffidse the “violence” of the purported assault was so
benign as to be virtualljneaningless. Under these circuamstes and viewing the facts in the
light most favorable to Demetriushe Court concludes that the firGraham factor weighs

against the use of force.

18 “whoever, with intent tgprovoke a breach of the peace,under such circumstances as may lead to a breach of
the peace, or which may cause or occaaitneach of the peace, fails or refusepromptly complywith or obey a
request, command, or order of a law enforcement officernpadtie authority to then and there arrest any person for

a violation of the law, to .... Move or absent himself and any vehicle or object subject to his control from the
immediate vicinity where the request, command or order is given ...."” Miss. Code Ann587/7-3
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b. Threat to Officers or Others

The Fifth Circuit ha treated the secorf@raham factor, whether the plaintiff posed a
threat to the safety of officers or others,tlhe most important question in the reasonableness
inquiry. See Rockwell664 F.3d at 992 (“[N]either the SuprenCourt nor this Court has ever
held that all of the Graham facs must be present for an cfr's actions to be reasonable;
indeed, in the typical case, it is sufficienaththe officer reasonably believed that the suspect
posed a threat to the safety of the officer dread.”). Defendants argukat Demetrius “began
to threaten physical harm to Hagerman, andiendeliberate shoulder-&houlder contact with
him.” Doc. #15 at 2.

First, Defendants have not shown how, ifallf Demetrius “began to threaten physical
harm to Hagerman.” To the contrary, no expltbreat appears in the record. Furthermore,
while Hagerman testified that Demetrius “shoulder[-]butted” him while walking back toward
Eugenia, there is, as described above, a genssne of material fact as whether such contact
occurred. Even if Hagerman had a reasonableflifiethe alleged contact occurred, there is no
indication that Hagerman had reasto believe that the shoulder-butt was intentional, much less
threatening.See Dinan v. Multnomah Ct\o. 3:12-cv-00615, 2013 WL 324059, at *11 (D. Or.
Jan. 28, 2013) (declining to find that plaintiff pdsimmediate threat where plaintiff “pushed
[officer’'s] arm away while stepping away from officer” because “the degree and immediacy of
such a potential threat was far from certain”). Finally, any threat from the perceived shoulder
butt is undercut by the undisputedidence that Demetrius was walking away from Hagerman.
SeeOliver v. Holmes Cty.No. 3:12-cv-683, 2013 WL 4039392,*at (S.D. Miss. Aug. 7, 2013)

(plaintiff suspected of non-violent crime did not pasimediate threat to officer or others while
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walking away after being tolthe was under arrest). Und#rese circumstances, the Court
concludes that the second factoigihes against the use of force.
c. Resisting Arrest

The third Graham factor requires the Court to coder whether the plaintiff was
“actively resisting arrest or attempting to evadesriog flight.” Here, there is no dispute that, at
the time Demetrius was grabbed, there was neatibg indication that Hagerman intended to
initiate an arrest. Accordingly, Demetriug;ho is not reasonably expected to know of
Hagerman'’s unarticulated desire to initiate ansyreould not have resisted arrest or attempted
to evade arrest by flight. However, where aspa refuses to obey an officer's order, such
refusal carries a “suggest[ion] that fmeght try to resist or escapeWasserman v. Rodacker
557 F.3d 635, 641 (D.C. Cir. 2009).

Demetrius does not dispute that he refused¢omply with Hagerman’s instruction to
leave the scene of the accidemhsofar as this refusal carriedsaggestion that he might try to
resist or escape, the thiferahamfactor weighs slightly more than not in favor of the use of
force.

d. Scope of Intrusion and Balancing

“The gravity of the particar intrusion that a givemse of force imposes upon an
individual’s liberty interest is measured with nefiece to the type and amouwdtforce inflicted.”
Singleton 2015 WL 2403430, at *9 (citinflennessee v. Garne471 U.S. 1, 7-9 (1985)}ee
also Miller v. Clark Cty, 340 F.3d 959, 964 (9th Cir. 2003) (“[W]e assess the gravity of the
particular intrusion on Fourth Amendment inttgeby evaluating the type and amount of force
inflicted.”). In making this dermination, a Court may consider the extent of injury, if any,

suffered by the plaintiff. SeePeters v. City of Biloxi57 F.Supp.2d 366, 374 (S.D. Miss. 1999)
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(“[T]he absence of physical injung a factor that may signifthat the force was not excessive,
and it should be considered with théaty of other ciremstances.”) (citingPetta v. Riveral43
F.3d 895, 901 (5th Cir. 1998)3ee alsdVlontoya v. City of Flandregau669 F.3d 867, 871 (8th
Cir. 2012) (“The degree of injurguffered, to the exterittends to show the amount and type of
force used ... is also relevantdar excessive force inquiry.”).

Drawing every reasonable inference in fawar Plaintiffs, the record shows that
Hagerman pushed Demetrius against the trucktlaex choked him with such force that one of
Demetrius’ eyes increased in size. Tlhkboking continued untilEugenia intervened.
Hagerman’s actions were sevareboth quantity andjuality, and thus mresent a significant
intrusion of Demetrius’ liberty interestSee Griffith v. Coburn473 F.3d 650, 657 (6th Cir.
2007) (noting that evidence showed pressure pmontrol tactic “vasculaneck restraint falls
toward the harder or more violent part’ digtforce] continuum, probably beyond pepper spray
[to] the point where you are ing batons or tasers”) (inteal punctuation omitted). This
significant intrusion far outwghs the minor governmentaiterest implicated by th&raham
factors'® As such, considering all inferences imiRtiffs’ favor, Hagerman violated Demetrius’

Fourth Amendment rights.

¥ In Martin, the principal case relied on by Defendants, the plaintiff, Dorothy Heard, observed a traffic stop
occurring outside the daycare centee slvned. 2012 WL 329155, at *1. Heard approached the traffic stop and
was told to leave by the on-scene officéd. Shortly after, Heard attempted approach the traffic stop and was
again told to leaveld. After the arrival of additional officers, theiginal officer approached the daycare center.

Id. As the officer approached, Heard yelled something ff@doorway and, in responske officer “grabbed and
twisted Heard’'s arm in an attempt to effectuate an afwestisorderly conduct and infering with a traffic stop.
During his attempt to arrest Heard, [Heard’s] grand€imanning, was standing beside Heard and fell hitting his
head.” Id.

Heard and her grandson filed claims for excessive foldeat *3—4. In granting summary judgment for
the officer on Heard'’s clainm).S. District Judge Sharion Aycock noted that “[b]oth parties acknowledge that [the
officer] grabbed Heard’s arm in his attempt to arrest h&ard testified that [the officer] reached for his handcuffs
and grabbed her arm .... The force used in this case was reasondb&.*4. As to the grandson’s claim, Judge
Aycock held that there was “no evidence from which ferithat Officer Chandler tended to exercise any force
against the one year old child .... Accogly, Plaintiffs’ excessive force claimifa as to [the grandchild] as well.”

Id.
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2. Force Used Against Eugenia

As explained above, “[a] bystander’s rightlie free from a law enforcement officer’s
use of excessive force springs from the unreadersaizure clause of ¢hFourth Amendment or
from the due process clause tbe Fourteenth Amendment.Teames v. HenryNo. 3:03-cv-
1236, 2004 WL 2186549, at *6 (N.D. X.eSep. 29, 2004) (citinGraham 490 U.S. at 395; and
Petta 143 F.3d at 911 n.25). “Violation of theodth Amendment reqres an intentional
acquisition of physical controlA seizure occurs even when an unintended person or thing is the
object of the detention or takingut the detention or taking itsethust be willful. This is
implicit in the word ‘seizure,” which camardly be applied tan unknowing act."Brower v. Cty.
of Inyg 489 U.S. 593, 596 (1989) (intexl citations omitted).

In Martin, the principal case relied upon by Dadants as descrilein footnote 19
above, U.S. District Judge Sharion Aycock grdrgammary judgment in favor of an officer on
an excessive force claim brought by a mindrowwas struck and felluring an altercation
between the officer and the minor’'s grarather. 2012 WL 329155, at *3—4. In so holding,
Judge Aycock observed that the plaintiff hadefha to put forth evidence that the “fall was
attributable to any action on therpaf Officer Chandler, or that even if it was Chandler’s fault
[that] Chandler’s actiongere intentional.”ld. at *4.

Here, as inMartin, Plaintiffs have put forth no @ence that the contact between

Hagerman and Eugenia, if any, was intentidhaln the absence of such evidence, the Court

Although theMartin opinion cited toGraham it did not conduct a stepykstep analysis of th&raham
factors. In the absence of such analysis, it is difficult to applyviduin holding to the excessive force claim at
issue here.

% The evidence shows that the contaetween Hagerman and Eugenia occurred after, and only because, Eugenia
attempted to get between Hagerman and Demetrius.
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cannot conclude that Eugenia was seized within the meaning oFdhgh Amendment.
Therefore, a Fourteenth Amendmhanalysis is appropriate.

“Under the Fourteenth Amendment standatide court must consider whether the
defendants’ ‘actions caused [plaintiff] any injuwyere grossly disproportionate to the need for
action under the circumstances and were inspigdnalice rather than merely careless or
unwise excess of zeal so that [they] amountedrntcabuse of official power that shocks the
conscience.” Hayes v. WoodsNo. 1:12-cv-215, 2013 WL 5936384t *5 (S.D. Miss. Nov. 1,
2013) (quotingPettg 143 F.3d at 902). Due to the malicequirement, éurth Amendment
claims failing for lack of intent will also faks Fourteenth Amendment due process claifiee
e.g., Serrato v. City of Harlingemo. Civ. A. B-05-323, 2006 WL 510010, at *6 (S.D. Tex.
Mar. 1, 2006),amended on recongdation in part,2006 WL 1310382 (S.D. Tex. May 12,
2006) (“Thus, if the Plaintiffs can prove thatfioér Reyna acted with malice, the claim will be
covered by the Fourth Amendment, and the substantive Due Process claim will not be available.
If the Plaintiffs cannot prove that Officer Reyaeted with malice in chaing to collide with the
Serratos' vehicle, then Plaintiffs will not be able to establish the requisite minimal mens rea for a
Substantive Due Process claim.”). Insofar asetli®no evidence here that Hagerman acted with
intent (much less malice) in allegedly strikingdenia, Eugenia’s excessiforce claims must
fail.

B. Qualified Immunity

Having found at this summary judgment stdigat Hagerman subjected Demetrius to a
constitutional violationthe Court must next address whetHagerman is nonetheless entitled to
gualified immunity. Within the exasive force context, if a court:

finds that [an] officer's conduct was netasonable under the Fourth Amendment,
[it] must then answer the qualified immunity question by determining whether the
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law was sufficiently clear that a reasbfeaofficer would have known that his

conduct violated the constitution. In ottveords, at this second step, [the Court]

must ask the somewhat convoluted dioesof whether the law lacked such

clarity that it would be reasonable for afficer to erroneously believe that his

conduct was reasonable.
Lytle Cty, 560 F.3d at 410.

In the Fifth Circuit, “[i]t is beyond dispet that [a person’s] ght to be free from
excessive force during an investigatory stopawest was clearly edibshed in August 2007.”
Newman v. Guedry03 F.3d 757, 763—64 (5th Cir. 2012%imilarly, since at least 2007, it has
been clear that, where an arregb@ses no threat to the officersamyone else, “the use of [a]
neck restraint ... violates a clearly establishedstitutional right to bdree from gratuitous
violence during arrest and @bviously inconsistent with general prohibition on excessive
force.” Griffith, 473 F.3d at 659-60.

In invoking qualified immunity, Hagermamelies almost exclusively on the Fifth
Circuit's unpublished opinion obawson v. Anderson Count$66 Fed. App’x 369 (5th Cir.
2014)?* Doc. #22 at 1-2. IBawson the plaintiff, while in custdy at a county jail, refused two
search requests to “squat and cough.” 566 Fe@.xfat 370—71. In response to these refusals,
an officer shot the plaintiff twice with a pepperball gun — once in the leg and once in the

abdomen.Id. On appeal, a divided pdrteeld that “[m]easured foecused on an arrestee who

refuses immediately successisearch orders cannot be deenogfectively unreasonable under

21 Defendants also cite ®rooks v. City of West Pojrt8 F.Supp.3d 790 (N.D. Miss. 2014), in which Judge Aycock
found qualified immunity in a warrantie arrest and excessive force causaahbn. First, as described above,
Plaintiffs have not assertedcdaim for warrantless arrest. Sedp the excessive force claim Brooks which
involved officers tackling the plaintiff as he “mov[ed] fast” from his home after being informe@sender arrest

and wrestling the plaintiff as he “attempt[ed] to cause bodily injury” to one of the officers, bears no similarity to this
case.ld. at 796-97.
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our qualified immunity caselaw.”ld. Dawson which is not binding on this Couf,is
distinguishable for a maber of reasons.

First,the Dawsonopinion rested on the statement of law that “[l[Jaw enforcement officers
are within their rights to use objectively reaable force to obtain compliance from prisoners,”
id. at 370 (citing Eighth Amendment case law) piplecable here because Demetrius was not a
prisoner. More importantly, there is absolutely no indication that Demetrius, like the plaintiff in
Dawson refused “immediately successive search ortleEsen if a refusal to clear an accident
scene could be considered analogous to a seaden, Hagerman’s awtestimony reveals that
he only issued Demetrius one directive to leave the scene (with which Demetrius complied)
before utilizing the excessive force. Dg£l4-5 at 15. For theseasons, the Court finds
Dawsondistinguishable fsm this matter.

As explained above, there is a genuine issumaterial fact as to whether Demetrius
posed a threat to Hagerman or anyone else. rdowly, viewed in the lipt most favorable to
Demetrius, Hagerman’s use of a pressure-bamad restraint violated a clearly established
constitutional right; thus, qualified immuniyn the excessive force claim is inapproprfte.

Griffith, 473 F.3d at 659—-60.

22 Seebth Cir. R. 47.5.4 (“Unpublished opinions issuedoorafter January 1, 1996 eanot precedent, except under

the doctrine of res judicata, collateestoppel or law of the case ..."5ee also U.S. v. Johns®il9 F.3d 469, n.3

(5th Cir. 2010) (“Although unpublished cases from this court rendered after January 1, 1996, and decisions from
other circuit courts are not controlling precedent, thegy be considered persuasive authority.”) (citing Rule
47.5.4).

% Having determined that Demetrius @eated a genuine issue of material f&to the use of excessive force in

the encounter, the Court need not consider at this juncture whether the factual events following the unconstitutional
seizure amounted to excessive forceee Rasmusseii66 F.Supp.2d at 405-06. Although not reached, viewed
againstGraham Hagerman’s continued choking of Demetrius after Demetrius was handcuffed on the ground
weighs heavily against the use of force. Although this weduafter Demetrius fled the scene, reasonable inference
indicates that Demetrius fled the scéaeescape Hagerman'’s grip. Moreowvdere certainly can be no justifiable
reason Hagerman'’s choking persisted after Demetrius was on the ground withdsisidwadicuffed behind his back,

at which point he could not have been a threat to Hagerman. However, even if Hagerman’s ensuing actions were
not excessive, liability for such actions may still attackee Flores v. City of Palacio381 F.3d 391, 391 (5th Cir.

2004) (injuries caused by excessive force occurring later in time recovess@ediso Farmer v. ParkeNo. 3:12-
CV-00489, 2014 WL 690728, at *7 (M.D. Tenn. Feb. 21, 2014) (“A reasonable factfinder could conclude that it was
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VII
“Supervisory Claims”

Section 1983 provides for lidity against a municipalityfor causing “a constitutional
tort, which occurs when execution of a governtige policy or custom, whether made by its
lawmakers or by those whose edicts or acts may fa@lgaid to represent official policy, inflicts
the injury.” Bolton v. City of Dallas541 F.3d 545, 548 (5th Cir. 2008). Similarly, a plaintiff
may bring a 8 1983 claim based on a municipalcizffis failure to adguately hire, train, or
supervise employees if such failure amounts tibelate indifference to thrights of othersSee
Goodman v. Harris Cty571 F.3d 388, 395 (5th Cir. 200@)aining andsupervising):see also
Sanchez v. Pereira-Castill®90 F.3d 31, 49 (1st Cir. 2009) (hiring). Additionally, pursuant to
the Mississippi Tort Claims Act, Miss. Codénn. 88 11-46-1, et seqg plaintiff may assert
Mississippi state law claims for damages arisirgn a municipality ormunicipal’s official
negligence in hiring, trainingor supervising employeesSee Bridges v. Pearl River Valley
Water Supply Dist.793 So.2d 584, 58687 (Miss. 2001) (gm&g under MTCA negligent
supervision, hiring, and traimg claims brought against supsor and municipality).

As stated above, Plaintiffs have pled claims for violation of the Fourteenth Amendment’s
protection against the use @xcessive force (Count Fivefor violation of the Fourth
Amendment’s protection against the use of sgte force (Count Six), and for negligence in
hiring, supervision, and training (Count Two$eeDoc. #2. While Counts Five and Six (the 8
1983 claims) are asserted against all Defend@aisnt Two is brought against only the City and

O’Bannon. SeeDoc. #2 at 1 23-25.

reasonably foreseeable that, once Patknnecessarily provoked a physicahfrontation and-armer reasonably
turned to evade the assault, anotbemectional officer would attempt to assist Parker by conducting a physical
takedown of Farmer. Thereforthe court finds that there is a material s disputed fact as to whether Parker's
use of excessive force proxately caused any injuries that Farmer sas@ifrom Sergeant Farley's leg sweep”).
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In their summary judgment memorandum, Defents argue that “Plaintiffs’ Supervisory
Claims Against Indianola and Chief O’Bannon Fasl a Matter of Law.” Doc. #15 at 15. In
support of this statement, Defendgntiting 8 1983 case law, arguathPlaintiffs hae failed to
satisfy the requirements for municipal liabilingcause they have not identified a policymaker
and have failed to prove an unconstonal official policy or custori? Id. at 15-18. Plaintiffs’
response, which argues thatéfendants Indianola and O’Bannore diable for their failure to
supervise pursuant to the MTCA,” seems toeefla belief that Defendants’ motion relates to
Count Two, not the § 1983 claims. Doc. #211at In their reply, Defendants repeat that
summary judgment is warranted on the 8 188&3ms and, for the first time, contend that
Plaintiffs’ “State Law Claimsare barred by the police protesti exemption of the MTCA.”
Doc. #22 at 4-5.

As explained above, Defendants’ initimhemorandum did not seek dismissal of
Plaintiffs’ state law claims. Accordingly, the argument relating to the police protection
exemption of the MTCA is deemed waived.

Turning to municipal liabity under § 1983, “[ijn order tdold a municipality liable
under 8§ 1983 for its employees’ acts, a plaintiff must show that a policy [or custom] of hiring or
training caused those acts. Such a showingiires proof that (1) #h training or hiring
procedures of the municipafs policymaker were inadpiate, (2) the municipality’s

policymaker was deliberately indifferent iml@pting the hiring or training policy, and (3) the

24 The structure of Defendants’ argumhdracks the analysis for municlpiability under § 1983, but does not
address the elements of individual liability under the statute Z&®ew v. City of Wichita Fal|$14 F.3d 161, 166

(5th Cir. 2010) (“Municipal liability undeSection 1983 requires proof of threlements: a policymaker; an official
policy; and a violation of constitutional rights whose moving force is the policy or custom.”). Indeed, the
subsections of the municipal liability section specifically refer to “City LiabilitySee Doc. #15 at 16-17.
Nevertheless, while the individual liability supervisory claims are not properly before the Court, given Eugenia’s
failure to establish a constitutional violation, her sug®ry claims are unlikely to survive to triaBee Manton v.

Strain, No. 09-0339, 2010 WL 4364552, at *7 (E.D. La. Oct. 21, 2010) (“Absent the existence of a predicate
constitutional violation, Strain cannot be held liable either individually or in his official capacity for the acts of his
subordinates.”) (collecting cases).
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inadequate hiring or traing policy directly caused the plaintiffs’ injury.Baker v. Putnal 75
F.3d 190, 200 (5th Cir. 1996). Defendants argueth®ag 1983 claims must fail because there is
no evidence of an unconstitutional policy or cust@iated to hiring, supervision, or training.
Doc. #15 at 17-18. In response, Plaintiffgdhaot introduced any evidence which would tend
to show that the City’s hiringgupervising, or training proceduregre (or arejnadequate under

§ 1983. Indeed, Plaintiffs have not respontedhe 8 1983 supervisory arguments at all.
Accordingly, summary judgment will be gradten the § 1983 claims brought against the City.
Furthermore, insofar as “[o]fficial capacity sugtre another way of plesud) an action against an
entity of which an officer is an agenRenfro v. City of Kaufmar27 F.Supp.2d 715, 716 (N.D.
Tex. 1998) (citingKentucky v. Grahamt73 U.S. 159, 165 (1985)), summary judgment will also
be granted on the § 1983 claims brought agd&asenthal, Hagerman, and O’'Bannon as agents
of the City?

VIl
Conclusion

For the reasons above, Defendantstiomofor summary judgment [14] GRANTED in
Part and DENIED in Part. The motion is granted to the extent it seeks dismissal of: (1)
Demetrius’ § 1983 claims against the City awghinst Rosenthal, O’'Bannon, and Hagerman in
their official capacities; (2) Eugenia’s 8 1983 piai against the City and against Rosenthal,
O’Bannon, and Hagerman in their official capest and (3) Eugenia’s 8 1983 claims against

Hagerman in his individual capacity. The motierdenied as to: (1pemetrius’ § 1983 claim

% While the memorandum brief did not specifically addreéhe official capacity claims against Rosenthal or
Hagerman, “where the Court grants summary judgment in a particular party’s favor, it can also grant summary
judgmentsua spontén favor of another party who is entitled to judgment as a matter of law assuming it is based on
the same determinative issuesReese v. Monroe Cty. Sheriff's Demt *7 (N.D. Miss. Mar. 27, 2008) (citing
Chrysler Credit Corp. v. Cathe9®77 F.2d 447 (8th Cir. 1992)).
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against Hagerman in his individual capacity) (Be state law claims; and (3) in all other
respects.

Furthermore, Plaintiffs arBIRECTED to, within fourteen (14§lays of the issuance of
this order, show cause why Count One ofrtltemplaint should not be dismissed or remanded

for lack of standing.

SO ORDERED, this 24th day of July, 2015.

/s/ Debra M. Brown
UNITED STATES DISTRICT JUDGE
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