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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISS SSI PPI
GREEVILLE DIVISION

MICHAEL D. CARROLL PLAINTIFF
V. No. 4:16CV157-M PM-RP
SUPERINTENDENT EARNEST LEE, ETAL. DEFENDANTS

MEMORANDUM OPINION
This matter comes before the court ongiteseprisoner complaint dilichael D. Carroll,
who challenges the conditionsto$ confinement under 42 U.S&1983. For the purposes of the
Prison Litigation Reform Act, the court notes that tlanpiff was incarcerated veim he filed this suit.
The plaintiff has brought the instasase under 42 U.S.C. § 1983, whirovides a federal cause of
action against “[e]very person’he under color of state authgritauses the “deprivation of any
rights, privileges, or imunities secured by the Constitutemd laws.” 42 U.S.C. § 1983. The
plaintiff alleges that the defendants have faileprtdect him from attacky other inmates, then
retaliated against hifior seeking relief though the Administrative Remedy Program and other
channels. The defendants hawveved [19] for summary judgmentgaiing that the g@lintiff did not
exhaust the grievance prosdxefore filing suit. Té plaintiff has not respaled to the motion, and the
deadline to do so has expirdor the reasons settio below, the motion by the defendants for
summary judgment will be gramt@nd the case dismissed for felto exhaust administrative
remedies.
Summary Judgment Standard
Summary judgment is appropeaf the “materials in theecord, icluding depositions,
documents, electronically storedarmation, affidavits odeclarations, stipuli@ns (including those
made for purposes of the motionynadmissions, interrogatory answgor other materials” show

that “there is no genuirgispute as to any materiakct and the movant entitled to judgment as a
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matter of law.” ED.R.Civ.P. 56(a) and (c)(1). “The moving parhust show thaf the evidentiary
material of record were reducedadmissible evidence in courtywbuld be insufficient to permit the
nonmoving party to cayrts burden.”Beck v. Texas State Bd. of Dental Examir64 F.3d 629,
633 (8" Cir. 2000) (citingCelotex Corpy. Catrett 477 U.S. 317 (19863ert. denied484 U.S. 1066
(1988)). After a progemotion for summary judgmergt made, the burden disito the non-movant to
set forth specific facts showing there is a genuinissue for trial. Anderson v. Liberty Lobbinc.,
477 U.S. 242, 249, 106 S. Ct. 250511, 91 L. Ed. 2d 202 (198@eck 204 F.3d at 63RAllen v.
Rapides Parish School B&04 F.3d 619, 621 {5Cir. 2000);Ragas v. Tennessee Gas Pipeline
Company136 F.3d 455, 458 {5Cir. 1998). Substaive law determineshat is material Anderson
477 U.S. at 249. “Only disputeser facts that might affecteroutcome of theuit under the
governing law will properly precludbe entry of summary judgmeritactual disputes that are
irrelevant or unnecessamll not be counted.”ld., at 248. If the non-movasets forth specific facts
in support of allegationsseential to his claim, a gemei issue is presente@elotex 477 U.S. at 327.
“Where the record, taken as a whaeulld not lead a ratnal trier of fact tdind for the non-moving
party, there is no genwgrissue for trial.”"Matsushita Elec. Indus.aCv. Zenith Radio Corp475 U.S.
574,587, 89 L. E®d 538 (1986)Federal Savings and ko, Inc. v. Kraj) 968 F.2d 500, 503 (5

Cir. 1992). The facts are reviewed drawirlgedsonable inferencesfavor of the non-moving
party. Allen, 204 F.3d at 62PYCA Industries, Inc. v. Hares County Waste \W&xr Management
Dist., 177 F.3d 351, 161 {5Cir. 1999);:Banc One Capital Paners Corp. v. Kneippeb7 F.3d 1187,
1198 (8 Cir. 1995). However, this is so only when thisréan actual cotroversy, thais, when both
parties have submitted evidence of contradictory fatiigtle v. Liquid Air Corp, 37 F.3d 1069, 1075
(5" Cir. 1994):seeEdwards v. Your Credit, Inc148 F.3d 427, 432 (SCir. 1998). Irthe absence of
proof, the court doesot “assume that the nonmoving party camigdvould prove th@ecessary facts.”

Little, 37 F.3d at 1075 (emphasis omitted).



Undisputed Material Facts

Carroll alleges that he wagaatked in the prison kitchem April 15, 2016. He submitted a
handwritten grievance on ApfiB, 2016, regarding ¢hassault to the Administrative Remedy
Program (ARP)See Ex. Aat “Carroll 3.” However, under ARP progares, Carroll's grievance
regarding the assault could notgyrecessed becauser@d had a backlog gbreviously filed
grievances.See Ex. A at “Carroll 5.” Carroll was told on April 28016, that if he wished to
immediately pursue his laegrievance, then he must first withdraw, iiiting, all pending
grievancesld. Carroll did so and receiveddirst step response taethssault grievance denying his
request on June 13, 20%6e Ex. A at “Carroll 7.”He appealed this denial the second step on July
3, 2016.1d. Carroll then filed the inaht suit on July 5, 2016. Ddt. Superintendent Lee then
denied relief on th second and final steptbie grievance process Angust 22, 2016nd Carroll
signed for receipt dhe Second Step Response Form on August 26, Z6EX. A at “Carroll 10.”

Exhaustion of Administrative Remedies

As set forth below, the instant case musidismissed because Mr. Carroll did not
exhaust his administrative remedies prior to §Isuit in federal court. Although exhaustion of
administrative remedies is an affirmative defensemally to be pled by defendant, the court may
dismiss gro seprisoner case if failure xhaust is apparent oretface of the complainCarbe v.
Lappin 492 F.3d 325 {5Cir. 2007). Congress enacted the Prison Litigation Reform Act
(“PLRA"), 42 U.S.C. 81997et seq- including its requiremenhat inmates exhaust their
administrative remedies prior to filing suit — in an effort to address the large number of prisoner
complaints filed in federal courtsSee Jones v. Bock49 U.S. 199, 202 (2007). Congress meant
for the exhaustion requirement to be an effectiet to help weed out éhfrivolous claims from

the colorable ones:

! The exhibits mentioned in thestant memorandum opiniorfeeto those &ched to the defendants’
motion for summary judgment.
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Prisoner litigation continues taccount for an outsized ate of filings’ in federal
district courts.Woodford v. Ngob48 U.S. 81, 94, n. 4, 136Ct. 2378 (2006) (slip op.,
at 12, n.4). In 2005, nearly) percent of all @il cases filed irfederal courts
nationwide were prisoner comamts challenging prisoroaditions or claiming civil
rights violations. Most ahese cases have no meritnyare frivolous. Our legal
system, however, remains committed to guaeing that prisoner claims of illegal
conduct by their custodians ar@lfahandled according tova The challenge lies in
ensuring that the flood @bn-meritorious claims doestrsubmerge and effectively
preclude consideration ofdfallegations with meritSee Neitzke v. Willianm490 U.S.
319, 327, 109 S.Ct. 182104 L.Ed.2d 338 (1989).

Congress addressed that chade in the PLRA. What #hcountry neds, Congress

decided, is fewer and ther prisoner suitsSee Porter v. Nusslb34 U.S. 516, 524,

122 S.Ct. 983, 152 L.Ed.2d 12 (2002) (PLRi#&mded to “reduethe quantity and

improve the quality of prisonsuits”). To that end, @gress enactexlvariety of

reforms designed to filter out the bad klaiand facilitateansideration of the good.

Key among these was the requiremeat ihmates complaining about prison

conditions exhaust prisgrievance remedies befdrgtiating a lawsuit.

Jones v. Bogkb49 U.S. 199, 203 (2007).

The Prison Litigation Reform Act (“PLRA”), 42 U.S.C. 81997e(a), requires prisoners to
exhaust any available administrative remeg@igsr to filing suit under 42 U.S.C. 81983. The
exhaustion requirement protects administrasigency authority, promotes efficiency, and
produces “a useful record for selgsient judicial consideration¥Woodford v. Ngp548 U.S.81,

89 (2006). A prisoner cannot satisfy the extiansequirement “by filing an untimely or
otherwise procedurally defective administratiweevance or appeal” because “proper exhaustion
of administrative remedies is necessarwbodford v. Ngpo548 U.S. 81, 83-84 (2006); see also
Johnson v. Ford261 F. App'x 752, 755 [5Cir. 2008)( the Fifth Circuit takes “a strict

approach” to the PLRA’s exhaustion requiremaritiy{g Days v. Johnsqr322 F.3d 863, 866 {5
Cir. 2003));Lane v. Harris Cty.Med.Dep'tNo. 06-20935, 2008 WL 116333, at *1"(&ir.
Jan.11,2008)( under the PLRA, “the prisoner must naot paitsue all available avenues of relief;

he must also comply with all administratideadlines and procedunailes”). Indeed, “a

prisoner must now exhaust administrative remedies even where the relief sought — monetary



damages — cannot be granted by the administrative prodgseth v. Churner532 U.S. 731,
739 (2001).

The requirement that claims be exhausted poidhe filing of a lawsuit is mandatory and
non-discretionary.Gonzalez v. Sear02 F.3d 785 (§Cir.2012). “Whether a prisoner has
exhausted administrative remedies isiixed question of law and factDillon v. Rogers596
F.3d 260, 266 (BCir. 2010). As “exhaustion is a thredth issue that courts must address to
determine whether litigation is img conducted in the right foruat the right time, . . . judges
may resolve factual disputes concerning exti@asvithout the particigtion of a jury.” Id. at
272. The Supreme Court has also recognized the need for a prisoner to face a significant
consequence for deviating from theson grievance procedural rules:

The benefits of exhaustion cha realized only ithe prison grievamcsystem is given

a fair opportunity to consat the grievance. The pois grievance system will not

have such an opportunity ustethe grievance compliestivthe system’s critical

procedural rules. A prisoneho does not warib participate irthe prison grievance

system will have little incentive to comphyith the system’s procedural rules unless

noncompliance carriegssanction . . . .

Woodfordat 95.

Mississippi Code Annotated 8§ 4801 grants the MississipPeepartment of Corrections
the authority to adopt an administrative reviewgadure at each of it®rrectional &cilities.
Under this statutory authoyitthe Mississippi Department Corrections has set up an
Administrative Remedy ProgramARP”) through which an inmate may seek formal review of a
complaint or grievance relating to any aspedtisfincarceration. This court approved the ARP
Program inGates v. CollierGC 71-6-S-D (N.D. Miss. Feb. 15, 1994ee alsiMarshall v.

Price, 239 F.3d 365, 2000 WL 1741549, at *{" @Gir.Nov. 6, 2000). On September 19, 2010,
the ARP process was changed from a three steps toSem Gates v. BarbouXo. 4:71CV6-

JAD, Doc. 1242 (N.D. Miss. Aug. 19, 2010hreadgill v. Moore No. 3:10CV378-TSL-MTP,

2011 WL 4388832, at *3 n.6 (S.D. Miss. July 25, 2011).
-5-



The two-step ARP process begins when amaite first submits higrievance in writing
to the prison’s legal claims adjudicateithin thirty days of the incidentHoward v. EppsNo.
5:12CV61-KS-MTP, 2013 WL 2367880, at *2 (S.®iss.May 29, 2013). The adjudicator
screens the grievance and determines hndrdb accept it into the ARP procedd. If accepted,
the grievance is forwarded tcetlappropriate official who thaasues a First Step Response to
the complaining inmateld. If the inmate is unsatisfied withe first response, he may continue
to the Second Step by completing an appropA&®e form and sending it to the legal claims
adjudicator.ld. The Superintendent, Warden or Commugtyrections Director will then issue
a final ruling, or Second Step Respors&hich completes the ARP procedd. If the inmate is
unsatisfied with that response, he midg $uit in state or federal courtd.

In this case, Mr. Carroll fileduit on July 5, 2016; however, tiel not complete the prison
grievance process uhdiugust 22, 2016, over aonth later. Thus, heéid not exhaust his
administrative remedies prior tdirfig suit, and the instant case vid# dismissed for failure to exhaust
administrative remedies.

Conclusion

For the reasons set forthave, the motion by the defendaftissummary judgment will be

granted, and the instant case Wél dismissed for failu® exhaust administrat remedies. A final

judgment consistent with this meraadum opinion will issue today.

SO ORDERED, this, the 13th daof June, 2017.

IS MICHAEL P.MILLS
UNITED STATESDISTRICT JUDGE
NORTHERN DISTRICT OF MISSI SSIPPI




