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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISS| PPI

GREENVILLE DIVISION

PAMELA K. CAUTHEN PLAINTIFF
VS CIVIL ACTION NO. 4:19-cv-14-DAS
COMMISSIONER OF SOCIAL SECURITY DEFENDANT

MEMORANDUM OPINION

This matter is before the court pursuant to 42 U.S.C. § 405(g) to review the decisien of t
Commissioner of Social SecurtfCommissioner”)denying the application &famela K. Cauthen
for supplemental security incomender the Social Security Act. The parties have consented to
entry of final judgment by the United States Magistrate Judge underaisipns of 28 U.S.C. §
636(c), with any appeal to the Court of Appeals for the Fifth Qircui

The court, having reviewed the administrative record, the briefs of the parties, the
applicable law, and having heard oral argument, finds the Commissiaterision denying
benefits should baffirmed

Facts and Procedural History

OnJanuary 25, 201 Pamela K. Cauthdiled herapplication foISSIL After the application

was denied at the lower levels, a hearing was held before an administrative laW Aldlj) on
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February 27, 2018. An unfavorable decision was issued on April 2, Z6&8Appeals Cancil
denied review. The case is now before this conrappeal

The ALJ found thatCauthen suffered from the following medically determinable
impairments: degenerative changes of the cervical and lumbar spine, diabetes mellitus,
hypertension, peripheral neuropathy, gastroesophageal reflux disease, lu#ispaitergies, a
history of carpal tunnel syndrome with carpal tunnel release, a history afrrowét surgeryand
a history of prior back surgeries. However, none of thesegularly or in combiation—was
found to be severe. Finding no severe impairment(s), the ALJ found claimant no¢dliaat|
therefore not entitled to SSI benefits.

The claimant asserts the AkJinding of no severe impairment(s) is not supported by the
medical record.

Law and Sandard of Review

This courts review of the Commissiorierdecision is limited to an inquiry into whether
there is substantial evidence to support the findings of the Commissioner andritrestterect
legal standards were applied. 42 U.S.C. § 40Righardsonv. Perales, 402 U.S. 389, 401 (1971);
Falcov. Shalala, 27 F.3d 160, 163 (5th Cir. 1994jjlav. Qullivan, 895 F.2d 1019, 1021 (5th Cir.
1990). Substantial evidenbas been defined as “more than a mere scintilla. It means such relevant
evidence as a reasonaloiend might accept asdequate to support a conclusioRerales, 402
U.S. at 401 (quotin@onsolidated Edison v. NLRB, 305 U.S. 197, 229 (1938)). The Fifth Circuit
has further held that substantial evidence “must do more than create a suspice@mxastence
of the fact to be established, bub substantial evidencavill be found only where there is a
‘conspicuousiasence of credible choicesr ‘no contrary medical evident&Harrell v. Bowen,
862 F.2d 471, 475 (5th Cit988) (quotingHames v. Heckler, 707 F.2d 162, 164(5th Cir. 1983)).

Conflicts in the evidence are for the Commissioner to decide, and if substaidsicz is found



to support the decision, the decision must be affirmed even if there is evidence on telether
Seldersv. Qullivan, 914 F.2d 614, 617 (5th Cir. 1990). The court may not reweigh the evidence,
try the casale novo, or substitute it®wn judgment for that of the Commissioner even if it finds
that the evidence preponderates againsCtmamissiones decisionBowling v. Shalala, 36 F.3d

431, 434(5th Cir. 1994}ollisv. Bowen, 837 F.2d 1378, 1383 (5th Cir. 198Barrell, 862 F.2d
at475. If the Commission&s decision is supported by the evidence, then it is conclusive and must
be upheldPaul v. Shalala, 29 F.3d 208, 210 (5th Cir. 1994).

In determining disability, the Commissioner, through the ALJ, works through -stépe
sequentil process. The burden rests upon the claim#mmbughout the first four steps of this five
step process to prove disability, and if the claimant is successful in sustamimgrden at each
of the first four levels, then the burden shifts to the Corsimier at step fivé.First, claimant
must prove he is not currently engaged in substantial gainful actidgcond, claimant must
prove his impairment is “severe” in that gignificantly limits his physical or mental ability to do
basic work activigs. . . .” At step three, the ALJ must conclude claimant is disabled if he proves
that his impairments meet or are medically equivalent to one of the impairmentati?d®e@.F.R.

Part 404, Subpart P, App.51Fourth, claimant bears the burden of prgvime is incapable of

meeting the physical and mental demands of his past relevanfwarkimant is successful at

1S 20 C.F.R. § 404.1520 (2012).

2 Musev. Sullivan, 925 F.2d 785, 789 (5th Cir. 1991).
320 C.F.R§ 404.1520(b) (2012).

420 C.F.R. § 404.1520(c) (2012).

520 C.F.R. § 404.1520(d) (2012). Itimants impairment meets certain critertaat impairment is of
such severity that ivould prevent any person from performing substantial gainful &c¢tid0 C.F.R. § 404.1525
(2012).

620 C.F.R. § 404.1520(e) (2012).



all four of the preceding steps, the burden shifts to the Commissioner to prove, considering
claimants residual functional capacity, agegucation, and past work experience, that he is
capable of performing other workf the Commissioner proves other work exists which claimant
can perform, claimant is given the chance to prove that he cannot, in fact, padomoitk8

Analysis and Discussion

Claimant cites the following evidence to rebut the ALJ’s finding of sererity:

e A September2015 visit with Dr. Jimmy Miller describing claimant as having
multiple lumbar surgeries with “10+ year history” of radiating lumbar pain,
“hyperesthesia on left foot,” and pain aggravated by walking, standitigg sand
lying down® On physical examination, Dr. Miller found “tenderness bilaterally in
parascapular region” and “tender overt lehpezius.20 On a specified lumbar
exam, Dr. Miller again commented that claimant had “tenderness bilaterally in
parascauplar region” and was “tender overttafyezius]] with flexed hip and knee
and resisted abduction bilateralpain only in back.t1

e March 2015 progress notes from Nurse Practitioner Kara McKay, who listed
claimants reason for appointment as “[o]uter part of left foot burns since she had
back surgery,” inability to sleep at night, and “severe neck pgaiNetKay assessed
claimant with“diabetes mellitus wh neurological manifestations,” “peripheral
neuropathy,” “degenerative dis diseagmdrvical,” “depression with anxiety,” and
“degeneration of lumbar or lumbosacral intervertebral di8c.”

e April 2015progress notes from McKay, who again listed burning in the left foot as
the reason for appointment and made the same assessments as she didft March.

720 C.F.R. § 404.1520(f)(1) (2012).
8 Muse, 925 F.2d at 789.

9Dkt. 7], p. 284.

101d. at 285.

111d. at 286.

1214, at 290.

1314,

141d. at 293.



e December 201progress notes from McKay assessing claimant with uncontrolled
diabetes mellitus type I, peripheral neuropathy, and aestedtis 1> McKay made
the same assessmentdarch 20186 and_June 201&

e In October 2016McKay again assessed uncontrolled type Il diabetes and
peripheral neuropathy, and specified that claimant suffered from “primary
osteoarthritis of both knees$?

e OnJanuary 30, 201 McKay assessed claimant with uncontrolled type Il diabetes,
peripheral neuropathy, primary osteoarthritis of both knees, and degenerative disc
disease, lumbai?

e September 201MRI of the cervical spine with an impression okftral dsc
protrusion at C&7 and results listed as “mild[] impinging upon the spinal cord”
and “[d]egenerative changes . . . scattered throughout the cervical dpine.”

e May 2015 xray of the lumbar spine with an impression of “degenerative arthritis”
and results listed as “[v]ertebral bodies are intact and in good alignment. kModera
changes of degenerative arthritis are noted. Chronic disc disease is rigtddbat
and L5S1.721

e May 2015MRI of the lumbar spine with an imgssion of “degenerative charsge
with left neural foraminal compromise at44and L5S1” and results of “mildly
compromised” left neural foramina “due to bony osteophytes and bulging discs. No
evidence of disberniation or abnormal enhancing lesiéa.”

Claimant argues these records fail to meet the Fifth Circuit’s standard fors@wene impairment,

which is defined as “a slight abnormality having such minimal effect on the indivichtad would

151d. at 299.

161d. at 305.

171d. at 308.

181d. at 311.

191d. at 315.

20d. at 575. This MRI was interpreted by Dr. Donald Russell, Sr.
211d. at 576. This xay was interpreted by D&under Jagwani.
221d. at 577. This MRI was interpreted by Dr. Donald Russell, Sr.



not be expected to interfere with the individual’s ability to work, irrespectiagef education or
work experience 23

The Commissioner argues that the bulk of these records predate the application and
therefore fall outside the relevant time period for determining SSI eligibilgéggoibed in 20
C.F.R. 8416.330 (an SSI application remains in effect “from the date it is filed .| theriearing
decision is issued”). Claimant counters that this time period is relevant ©idypaymenrt-not
as to evidence dafisability. However, the case law of district courts both within and outside this
circuit suggests otherwise.

In a similar case from the Eastern District of Louisiana, the ALJ folamchant’s migraines
as not severé4 The court held that “[a]lthougblaintiff experienced severe migraines in 2002 and
2003 . . . the medical records do not contain complaints of or treatment for migraines lairing t
relevant time period2® While the regulations “permit the claimant to submit medical evidence
from the 12 months preceding his application date” in order to obtain a complete rectatlisres
duration, “evidence concerning events prior to the claimant’s application mayoperlgr
disregarded because such evidence is ‘outside the relevant period oftgisa®itiThe medical
evidence dating before the application date is therefore generally irretevaritle XVI [SSI]

claim.”27 “Accordingly, even if the claimant was disabled before his application date, tifyqual

23 gonev. Heckler, 752 F.2d 1099, 1101 (5th Cir. 1985).
24 plaisance v. Astrue, 2008 WL 4808852at * 8 (Oct. 31, 2008).

251d. The court affixed the relevant time periodrasning from the date of application through the date of
the ALJ’s decisionld. at * 1.

26 Chilesv. Colvin, 2014 WL 630888at *9-10 (N.D. Tex. Feb. 18, 2014) (quotin§aughter v. Astrue, 857
F. Supp. 2d 631, 643 (S.D. T&012)).

271d. at * 9.



for SSI payments, he must show that he was still disabled between his applicaianditte
date of the ALJ’s decisior?8

In an Eastern District of New Yorkase, claimant’s medical record suggested that he may
have had PCP and/or wasting syndrome in late 2009 and/or early 2010, but contained no definitive
diagnosis?® However, the court found that “whether Plaintiff had PCP or wasting syndrome in
2009 is beside the point. Even if Plaintiff's condition met a listed impairment in 2009 and 2010,
to qualify for benefits, Plaintiff must establifiiat he was disableafter he filed his application
for benefits, which was on April 14, 20139The court continued to hold that, “[ki]e there may
be some evidence suggesting PCP or wasting syndrome in late 2009 and early 2019gawver a
prior to Plantiff's application date), there is no question that Plaintiff has failed to idertify
evidence demonstrating that he had wasting syndroR€Brafter his application ddtal

The Southern District of Mississippi likewise applies this stané@iMhile the ALJ
summarized claimard’ complete medical file, he “properly focused his inquiry on the period
between the application date and the ALJ’s decision. It was incumbent on Plaiptifdiace

evidence of disability during this perio8¥

281(,
29 Alston v. Colvin, 2015 WL 5178158t * 9 (E.D. N.Y. Sept. 3, 2015).
30|q,
314,

32 see Cross o/b/o T.C. v. Berryhill, 2018 WL 1163302 (S.D. Miss. Jan. 30, 2018).

331d. at *4. See also Jonesv. Colvin, 2016 WL 861334, at * 11 (S.D. Tex. Jan. 28, 2016) (“[T]he ALJ was
not required to give any weight to [doctor’s] statement two month&etitse relevant period”Jlackson v.
Berryhill, 2017 WL 4773314, at *5 (M.D. N.C. Oct. 20, 201 @i¢nificantly, Plaintiff glosses over the fact that
the objective medical findings . must have occurregfter her application date of February 11, 2013, in order to
qualify as disabling.”).



In Cauthen’s cas the medical evidence from the relevant time period provides no evidence
of specific functional deficits. The only evidence cited by Plaintiff thatteslto this time period
is McKay'’s progress notes from January 30, 2017. However, that record comiginssessments
or diagnoses and fails to addrdssctionality. On February 7, 2017, Nurse Practitioner Maggie
Taylor made normal findings on physical examination and assessed claimardcwithnon
recurrent sinusitis with fever and chiléClaimant agin saw McKay on July 24, 2087 While
McKay listed claimant as having active diagnoses of type 2 diabetgd)grat neuropathic pain,
lumbar disc degenerative disease, and bilateral osteoarthritis of the kne@reragion showed
normal findings and full range of motieralbeit, with some lumbar pain with flexion and
extension36 In August 2017, claimant underwent a colonosc®pin November 2017, claimant
presented at the Greenwood Leflore Hospital with an allergic reactiordioatienr—with normal
findings relative to hedeterminable impairmengs$

While in rare instances “medical records from before [the application dajgherelevant
to the extent they provide information relative to whether [claimant] wablddsan or after the
dae of the application39none of claimant’s prapplication medical records relate to whether she
was disableduring therelevant period. In fact, the few records from that time period show normal

findings (or have no relation to her determinable impamts)eConsequently, laimant has not

34[Dkt. 7] at * 319

351d. at 32226.

361d. at 325.

371d. at 373.

381d. at 35152.

39Karen D. v. Berryhill, 2019 WL 1228200, at * 1 (N.D. Tex. Mar. 15, 2019).



shown that her identified medically determinable impairments would interferehaithbility to
work.
Conclusion
Substantial evidence supports the ALJ's diwp denial of SSI benefits based on a
determination that cianant does not suffer from any severe impairméltigss matter istherefore,
AFFIRMED. A final judgment consistent with this opinion widllow.

SO ORDEREDthis the 2€hday ofNovembey 2019.

/s/ David A. Sanders
UNITED STATESMAGISTRATE JUDGE
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