Friend v. City of Greenwood, MS et al Doc. 80
Case: 4:19-cv-00018-SA-JMV Doc #: 80 Filed: 05/05/20 1 of 16 PagelD #: 1460

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT COURT
GREENVILLE DIVISION

TAWANA FRIEND PLAINTIFF
V. CIVIL ACTION NO: 4:19-CV-18-SA-JMV
CITY OF GREENWOOQOD, MISSISSIPPI et al DEFENDANTS

ORDER AND MEMORANDUM OPINION

Tawana Friend filed her Complaint [2] ddovember 1, 2018, alleging race and gender
discrimination claims againstelCity of Greenwood, its Mayor drChief of Police, and members
of the City Council in their official capao#s. The Defendants filed a Motion for Summary
Judgment [57] seeking a summargrdissal of Friend’s claims ageit them. The issues are fully
briefed and ripe for review.

Factual and Procedural Background

Tawana Friend, an African American female, was hired by the Greenwood Police
Department in May of 2013. Shatially worked as a patrol offer and was everdily assigned
to the SWAT team in 2014. Twecewrs later, the Department tséerred Friend to the juvenile
division.

On October 27, 2016, Friend responded to kimablving an 11-year-old child who was
allegedly causing a stiurbance in the community. After arrg at the scene, Friend investigated
the incident and eventually arredtthe juvenile. She transported the juvenile to the police annex
near the department headquarters. There, Fadegedly retrieved a belt and whipped the child
at the request of the child’s grandmother. WheiefJRay Moore learned of the incident, he placed
Friend on suspension with pay unile completion of amnternal affairsinvestigation. After

investigating the matter, the Department condiutth@t Friend violated thDepartment’s policies
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and procedures. The Department held an aditnétive hearing on Decemb27, 2016 to discuss
the violations with Friend and give her an oppaitiuto be heard prior tany disciplinary actions
being taken against her. Friend was tempgramispended without pay, placed on a one-year
probationary period, and transferreathk to the patrol division.

While her probation prohibited her from working on the SWAT team, the Chief allowed
Friend to continue training with the SWAT team. During that time, Commander Byron Granderson
was leading the team. Friend became romditidgavolved with Granderson despite the
Department’s policy prohibitingomantic relationships betweesupervisors and subordinates.
Faced with push back, Friend stopped training Wi¢hSWAT team and remained in a relationship
with Granderson.

Throughout her career with the Departmé&miend was denied two promotions. She first
took the promotion exam, whichrisquired for all candiates, in 2015 and passed. However, after
applying for a promotion to becomesergeant, Friend was not prated because she did not have
the requisite three years of experience withDkepartment. Friend admitted in her deposition that
she was not qualified but believed she desetliedbromotion because she was more qualified
than male officers who were promoted. Tkead time she applied for a promotion, Friend still
did not have the requisite threeaye of experience as a full-timetga officer. After she took the
exam, the Chief suddenly stopped the promopoocess due to complaints that unqualified
individuals were applying and iog promoted. Friend was notegalsed with the Department’s
promotion process. Friend testdiéhat if she was najualified, the Chieflsould not have allowed
her to take the test. Chief Moore testified that he allowed Friend to take the exam for the experience

and to prepare her for when shejualified for the promotion.
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In July of 2017, Friend and two other officers complained to Mayor Carolyn McAdams
about the Chief's management of the Departnaemt the promotion process. According to the
Mayor, Friend did not mention stirimination during the meetingut Friend recalls that she
discussed with the Mayor the Department’s digge treatment of Aftan American officers.

On October 23, 2017, the Department receavedmplaint regardingn alleged off-duty
incident involving Friend, her sister, and her sister’s ex-boyfriend. The complaint alleged that on
October 22, 2017, Friend left her house and rodarat searching for her séstand her sister’s
ex-boyfriend. According to the complaint, she found them in a heated argument. Friend proceeded
to approach the couple with her personal weajsawn. Friend testified in her deposition that she
was not carrying her police weapon.

On October 25, 2017, the Department conductedtamal affairs imestigation, through
which it was determined that Friend violatedo@gment and City policgand procedures. A pre-
termination hearing was hetsh January 22, 2018, and Friend wersninated a day later.

After her termination, kend filed an EEOC Charge with the Equal Employment
Opportunity Commission (“the Commission”) darch 7, 2018, alleging that she was denied a
promotion on two separate occasions becaubermnface and sex. She aldaimed that she was
terminated in retaliation to the complaints $ilexd against the Chief and the Department. After
receiving a Right to Sue letter from the Comsiog, Friend file a her Goplaint [2] on November
1, 2018, in the Leflore County Cirt Court against the City dbreenwood, Mississippi, Mayor
Carolyn McAdams, Chief of Police Ray Mooend members of the @nwood City Council in
their official capacities. laddition to the discrimination and rigéion claims, the Plaintiff alleges
conspiracy claims under 42 U.S.C. 88 1985 and 1®988dition to a state law wrongful discharge

claim. The Defendants removed ttase to this Court on January 28, 2@&eNotice of Removal



Case: 4:19-cv-00018-SA-JMV Doc #: 80 Filed: 05/05/20 4 of 16 PagelD #: 1463

[1]. Presently before the Cdus the Defendants’ Motion fdBummary Judgment [57] seeking
dismissal of Friend’s claims.

Legal Standard

Summary Judgment is warranted when thdence reveals no genuidéepute regarding
any material fact, and the moving party is entitled to juglginas a matter of laweb. R.Civ. P.
56(a). The rule “mandates the entry of sumnjadgment, after adequate time for discovery and
upon motion, against a party who fails to makéansng sufficient to estdish the existence of
an element essential to that gatcase, and on which that pamjll bear the buden of proof at

trial.” Celotex Corp. v. Catretd77 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The moving party “beatte initial responsitity of informing the distict court of the basis
for its motion and identifying those portions [thie record] which it believes demonstrate the
absence of a genuine issue of material fddt.’"at 323, 106 S. Ct. 2548. The nonmoving party
must then “go beyond the pleadings” and “desigrstecific facts kowing that there is a genuine
issue for trial.””Id. at 324, 106 S. Ct. 2548 (citation omittekh) reviewing thesvidence, factual
controversies are to be resolved in favothd non-movant, “but onlywhen both parties have
submitted evidence of contradictory factsittle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir.
1994) en bang. When such contradictory facts exigte Court may “not make credibility
determinations or weigh the evidencBgeves v. Sanderson Plumbing Prods., B0 U.S. 133,
150, 120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000nhnclusory allegabins, speculation,
unsubstantiated assertions, and legalistic argumenteoaan adequate substitute for specific facts
showing a genuine issue for tridllG Ins. Co. v. Sedgwick James of Wagii6 F.3d 754, 759

(5th Cir. 2002);SEC v. Recilel0 F.3d 1093, 1097 (5th Cir. 199T)ttle, 37 F.3d at 1075.
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Analysis and Discussién

In her Complaint [2], the Plaiiff alleges that the Defendanti®lated Title VIl of the Civil
Rights Act of 1964, Sections 1981, 1985, 1986, aniiit®rn state statute wheshe was allegedly
denied a promotion because of her race and sexalSb claims that she was retaliated against
after she was reinstated.

l. Title VIl and Section 1981 Claims

First, the Defendants argue that the Piffistsex and race disamination claims should
be procedurally barred because the allegatimade in her deposition testimony expand her claims
beyond the factual basis includi her EEOC charge.

The Court’s consideration of this issue “must begin with [a] conviction that procedural
technicalities are not to standtime way of Title VII complaints.'Sanchez v. Standard Brands,
Inc., 431 F.2d 455, 465 (5th Cir. 1970) do so would “falsify tB Act's hopes and ambitions.”
See id At the outset, the Court acknowledges tfthe scheme of dress for employment
discrimination under Title VII of th Civil Rights Act of 1964 redres a complaiant to file a
‘charge’ with the Equal Employment OpportuniBommission within a g&ain time after the
conduct alleged.Edelman v. Lynchburg CollegB35 U.S. 106, 108, 122 S.Ct. 1145, 1147, 152
L.Ed.2d 188 (2002); 42 U.S.C. §2000e-5(e)(1)thes Supreme Court aptly clarifiedort Bend
County, Texas v. Davithis requirement, althgin procedurally mandatorig not jurisdictional.

139 S.Ct. 1843, 204 L. Ed. 2d 116 (20IRe Fifth Circuit stated isanchezhat “in analyzing

! Before proceeding to its analysis, the Court feels compielladte the quality of briefing submitted in this case. In
response to the Defendants’ Motion for Summary Judgment, the Plaintiff filed a 28-page response. This response
included a 26-page recitation fafcts, and a three-paragraph legal anakyieh cites to only one case and fails to

refute many of the Defendants’ arguments in their brief. The Court cannot assume argarbehtdf of the Plaintiff

because “the Court is under no ‘dutystfi through the record in searchefidence to support a party’s opposition to
summary judgment.Jackson v. Cal-W. Packaging Carf02 F.3d 374, 379-80 (5th Cir. 2010) (citation and
guotation marks omittedsee alsoFeD. R. Civ. P. 56(c)(3) (“The court need consider only the cited materials.”).
Instead, the Court will consider, to the extent that it ¢ha, Plaintiff's factual assertions in her brief and the
Defendants’ brief and exhibits.
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[a claim of discrimination], we begin with thabvious proposition that ¢éhcrucial element of a
charge of discrimination is the factual statetrmtained therein. Everything else entered on the
form is, in essence, a mere g@lification of the fctual allegations.” 431 F.2d 455, 462 (5th Cir.
1970). The Fifth Circuit also helddh“the scope of a Title VII euplaint is limited to the scope
of the EEOC investigation which can reasonablyelpected to grow out of the charge of
discrimination.”Young v. City of Houste®06 F.2d 177, 179 (5th Cir. 199@)ting Sanchez431
F.2d at 466.

In her EEOC charge, Friend outlined her misiof discriminationand her belief that
African American officers were being passed deeipromotions because of their race. She wrote
“I believe 1 am being discrimiated against because of mgce and sex, black female and
retaliation in violation of Title VII."See EEOC Chargfb7-17]. Most, if not all, of the factual
basis is a timeline of when she filed grieeas and when she objected to the alleged
discrimination. She included facts loér verbal complaints to the Mayor and Regina Rick about
her concerns with the Partment’s failure to mmote African American officers. Other than the
timeline, Friend’s EEOC charge is void of fasurrounding the alleged sexual harassment with
the exception of one line—"the Cliivould stare at me.” [57-17].

Based on the guiding principles discussed aptheePlaintiff's failue to include a more
detailed factual basis does rmmiministratively or procedurallyar her claims. However, because
the information contained within the EEOC Chaegtablishes the scope of litigation, the Court
limits its analysisto the facts in the Charge and theresponding testimony ithe Plaintiff’s

deposition.



Case: 4:19-cv-00018-SA-JMV Doc #: 80 Filed: 05/05/20 7 of 16 PagelD #: 1466

A. Race Discrimination
The Defendants contend that even ik tRourt finds the Platiff exhausted her
administrative remedies, ahstill cannot make out prima facie case of discrimination or
retaliation under TitleVIl and Section 198%1.At the forefront of thePlaintiff's claims is her
allegation that she was denied a promotion twaabise of her race. The Plaintiff must therefore
establish gorima faciecase tending to show that the Defendants’ failure to promote her was
because of her rac8ee Texas Dept. of Community Affairs v. Burdds® U.S. 248, 101 S.Ct.
1089, 67 L. Ed. 2d 207 (1981). To do that, she ‘must prove by a preponderance of the evidence
that she applied for an availa position for which she was difi@d, but was rejected under
circumstances which give rise toiaference of unlawful discriminationltl at 254. “The burden
of establishing grima faciecase of disparate treaént is not onerous.Id. Specific to race
discrimination claims, the Court McDonnell Douglas Corporation v. Greéreld that a plaintiff
must show
(i) that she belongs to a racial miitgy (ii) that she applied and was
qualified for a job for which the employer was seeking applicants;
(ii) that, despite her alifications, she was jected; and (iv) that,
after her rejection, the position remained open and the employer
continued to seek applicants from persons of complainant's
gualifications
411 U.S. 792, 802, 93 S.Ct. 1089, 1824, 67 L. Ed. 2d 207 (1981).
Here, it is undisputed thatiEnd, an African American femals a member of a protected
class. The Defendants argue that Friend canndilestahat she was qualified for the promotion.

According to Chief Moore’s deposition testimg an officer must possess a minimum of three

years of experience as a full-tiraficer to qualify for a promotiorSeeChief Moore’s Deposition

2 “The elements of the claims under Tifldl and 42 U.S.C § 1981 are identicalCasarez v. Burlington
Northern/Santa Fe Cp193 F.3d 334, 337 n. 3 (5th Cir. 1999). Tfere, the Court will analyze Friend’s Title VII
and Section 1981 claims together.
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[57-3]. Friend admitted that she was not qualifiethattime that she was denied a promotion on
both occasionsSeePlaintiff's Deposition [57-1] Friend testified that he was not qualified, the
Department should not have allowed her tketéhe promotion exam. Chief Moore testified,
however, that because he saw mhirfuture for Friend, he wantdter to take the exam so she
could be prepared for the mess when she became qualifisdeChief Moore’s Deposition [57-
3]. Notwithstanding Chief Moore’s intentioristiend, by her own admigm, did not possess the
required three years of experierazel was not qualified for a pration. Thus, even viewing the
evidence in the light most favorableher, the Plaintiff cannot establisipama faciecase of race
discrimination pursuant to flé VIl or Section 1981.
B. Sex Discrimination/Hostile Work Environment
In addition to a claim of race discriminationetRlaintiff claims thashe was subjected to

a hostile work environment because of her gerfédehostile work environment exists ‘when the
workplace is permeated with distinatory intimidation, ridiculeand insult that is sufficiently
severe or pervasive as to alter the conditionthefvictim’s employment and create an abusive
working environment.”Stewart v. Mississippi Transp. Com’a86 F.3d 321, 328 (5th Cir. 2009);
citing National R.R. Passenger Corp. v. Morga6 U.S. 101, 116, 122 S.Ct. 2061, 2074, 153 L.
Ed. 2d 106 (2002). To succeed on a hostile-work-environment claim,

a plaintiff must show “five elemes: (1) the plaintiff belongs to a

protected group; (2) she was subjected to unwelcome sexual

harassment; (3) the harassment clainpd of was based on sex; (4)

the harassment affected a tergondition, or privilege of her

employment; and (5) her employlearew or should have known of

the harassment and failed t&egprompt remeial action.
Jones v. Flagship Int'[793 F.2d 714, 719-20 (5th Cir. 1986).

Here, there is no dispute that Friend is a mamolb a protected cés, as addressed above.

As to unwelcomed sexual harassment, Friermgd that she was sexually harassed by Chief
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Moore. According to Friend, “thengere times when Chief Mooreowld just stare at [her] when
she came to the office wearing strelethes. He would be staringtime direction of her rear end.”
SeePlaintiff's Response [70]. She adtlthat on one occasion whikealking to the office with a
dress on, the Chief stopped in front of her and stared at her. Friend claims that the other officers
replied that the Chief was watching her behind. Thigwing the facts in the light most favorable
to the Plaintiff, the Court finds th#te Plaintiff satisfied this factor.

Next, the harassment complained of mstbased on sex. There is no indication that
Friend complained of such harassthto anyone withithe department or ¢hMayor. All of the
grievances submitted by Friendated to the Department’s alleged failure to promote African
American officers. In additiorkriend did not allegéhat the purported sexual harassment was
based on her sex but viewing thetfain the light most favorable teer, the Court can infer that
Chief Moore was allegedly staringladr body because she was female.

The Plaintiff must also show that it affedtthe terms, conditions, or privilege of her
employment. “To affect a terncondition, or privilege of employemt, ‘sexual harassment must
be sufficiently severe or pervasive so asalter the conditions oémployment and create an
abusive environment.'Stewart v. Mississippi Transp. Com’686 F.3d 321, 328 (5th Cir. 2009);
citing National R.R. Passenger Corp. v. Morg&36 U.S. 101, 116, 122 S.Ct. 2061, 2074, 153
L. Ed. 2d 106 (2002). “To determine whether condsigevere or pervasive, we will look to the
totality of the circumstancesl’auderdale v. Tex. Dep't of Crinal Justice, Institutional Diy.512
F.3d 157, 163 (5th Cir. 2007). “Relevant factorslude ‘the frequencyf the discriminatory
conduct; its severity; whether it is physicallyahtening or humiliatingor a mere offensive
utterance; and whether it @asonably interferes with an playee's work performance.Harvill

v. Westward Communications, LI 433 F.3d 428, 434 (5th Cir. 2005) (quotidgrris v. Forklift
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Sys., Ing.510 U.S. 17, 23, 114 S.Ct. 367, 126 L. Ed. 2d(2993)). Finally, theeonduct must be
both “objectively offensive, meaning that a readua person would find hostile and abusive,
and subjectively offensive, meaning tkia victim perceived it to be s&Shepherd v. Comptroller
of Pub. Accountsl68 F.3d 871, 874 (5th Cir. 1999).

As to the relevant factors outlined karvill, Friend does not indicate the frequency of
Chief Moore’s alleged conduct. She testifidmbat two occasions when she saw him looking at
her in an inappropriate way. These infrequentounters, although sesfively offensive to
Friend, do not appear to rise to the level of sgv@eeded for a cograble sexual harassment
claim compared tother cases where the Fifth Circuit fauthat the conduct vgainsufficient to
establish sexual harassmesge Gibson v. Potte264 Fed. Appx. 397, 400 (5th Cir. 2008) (stating
“the determination of whether afjed conduct is sufficiently seveoe pervasive isiot an exact
science, but this court’s [the Fifth Circuitlecisions on this issue provide guidance.”). For
example, irPaul v. Northrop Grumman Ship Systethe Fifth Circuit held that a single incident
of physical touching of an employee’s breast, hips and buttocks with his chest and pelvic region
was not severe or pervasive to constiggrual harassment. 309 Féghpx. 825 (5th Cir. 2009).
The Court reasoned that hile an isolated incide—reflecting conduct thas not pervasive or
frequent—may be sufficiently severe to constikggual harassment, it mumst extremely serious
in order to amount to discriminatory changeshe terms and conditions of employmend?
(quotingFaragher v. City of Boca Ratph24 U.S. 775, 788, 118 S.Ct. 2275, 141 L. Ed. 2d 662

(1998)).

3 Before addressing severity or pervasiess, it is important to note the seriousness of sexual harassment claims and
the unfortunate consequence that such conduct hasglaye®s. Under the current framework, litigants are required

to assert the various incidents which they believe were ones of abominable harassment, armltstcbntpare

such conduct to others and render their experiences séhere or not severe enough. Because of consequences of
this reality, this Court does not doubt the subjective belieéxperiences of the Plaintiff in this case. The Court is
only concerned with whether the conduct she allegeljéectively offensive, as Fifth Circuit precedent demands.

10
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The Court has not located, and the PIdirtds not cited, any cases where the alleged
conduct solely included incidents of the alledradlasser staring at tivéctim’s body. While not
factually identical, cases where the alleged harasser makes offensive comments towards the
plaintiff provide some guidance. Even in casbere there is no physidaluching and only words,
the Fifth Circuit found that “meretterance of an . . . epithet iwsh engenders offensive feelings
in an employee’ does not sufficiendjfect the conditions of employmenHarris v. Forklift Sys.,

Inc., 510 U.S. 17, 21, 114 S.Ct. 367, 370, 126 F. EQ(1993) (citations omitted). Similarly,

in Hockman v. Westward Communications, Llifle Fifth Circuit foundhat even rmarks about
the employee’s body, grabbings and brushingsagaiockman’s breasts or behind, and attempts
to kiss her were not seveeaough to constitute sexual hesment. 407 F.3d 317, 328 (5th Cir.
2004). Thus, conduct more severe than the allegeduct here was found insufficient to establish
a cognizable claim afexual harassment.

Viewing the evidence in her favor, kg was subjectively offended by the alleged
conduct. But, as the Fifth Circuit instructedShepherdthe Court is to apply both an objective
and subjective standarflee Shepherd68 F.3d at 874. Objectively speaking, the alleged conduct
appears less severe thamnduct that the Fifth Circuit has deesninsufficient to establish a sex
discrimination claim. Thus, the Piiff fails to establish a cognizable claim of sexual harassment.

C. Retaliation

In addition to the race and sex discrimination claims, Friend alleges that her termination
was an unlawful retaliation in response to toenplaints and grievances she made against the
Department. The Defendants arghat Friend cannot establishpama faciecase of retaliation

and otherwise cannot establish pretext.

11
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“Title VII's antiretaliationprovision forbids employer actisrthat discriminated against
an employee because she has opposed a practice that Title VII forbids or has ‘made a charge,
testified, assisted, or participated inileTVIl investigation, proceeding, or hearingurlington
Northern and Santa Fe Ry. Co. v. Wh§é48 U.S. 53, 59, 126 S.Ct. 2405, 2410, 165 L. Ed. 2d 345
(2006) (internal quotations orted); 42 U.S.C. § 2000e-3(a).

“To establish grima faciecase of retaliation, the plaifftmust establish that: (1) [s]he
participated in an activity protected by Titl; (2) her employer took an adverse employment
action against him; and (3) a causal connectiaet®between the protected activity and the
adverse employment actiorMcCoy v. City of Shrevepord92 F.3d 551, 556-57 (5th Cir. 2007)
(citations omitted). If the Plaintiff makes grima facieshowing, the burden ¢m shifts to the
employer to articulate a legitirteg nondiscriminatory or nonrdi@ory reason for its employment
action.”ld. (citing Russell v. McKinney Hosp. Ventug385 F.3d 219, 222 (5th Cir. 2000)). “The
plaintiff then bears the ultimataurden of proving that the employer’s proffered reason is not true
but instead is a pretext for the reaslgtriminatory or realiatory purpose.id.

Friend’s retaliation claim, much like thehets, was not supported by legal argument in
her Response [61] to the Dafiants’ Motion for Summary Judgmt [57]. As discussed above,
the plaintiff's three-paragraph legal analysises only the elements bier race discrimination
claim and briefly mentions her Sections 1985 and 1986 claims. Because the Plaintiff abandoned
her claim and conceded the Defentdaarguments, the Court findsat the Plaintiff's failure to
respond is a waiveSee United States v. Reag886 F.3d 251, 254 (5th Cir. 2010) (holding that
failure to adequately brief angqarment results in a waiver). Thuke Plaintiff's retaliation claim

fails.

12
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Il. Sections 1985 and 1986 Claims
In her Complaint [2], Friend alleged that Defendants McAdams and Moore, while acting
under color of law, conspiretb deprive Friend of a rightecured under & Fourteenth
Amendment, Section 1983, and other relevant statutes. In particidaayglnes that the Mayor
and Police Chief conspired togwent her from getting a promatidy disregarding the rules and
regulations governing promotionwithin the Department and ignoring Friend’s constant
complaints about being mistredtand discriminated against.
“To state a cognizable claim und® 1985(3), a plaintiff must keige that (1)a racial or
class-based discriminato animus lay behind the conspiraand (2) the conspiracy aimed to
violate rights protected agest private infringementHoraist v. Doctor’'s Hosp. of Opelous&b5
F.3d 261, 270 (5th Cir. 20019iting Bray v. Alexandria Women's Health Clink06 U.S. 263,
267-68, 113 S.Ct. 753, 122 L.Ed.2d 34 (1993). In the Fifth Circuit,
... a81985(3) claim must alletieat “(1) the déendants conspired
(2) for the purposes of deprivingtheer directly or indirectly, any
person or class of persons of thei@gprotection of the laws, or of
equal privileges and immunities umdiee laws, and (3) one or more
of the conspirators committed some act in furtherance of the
conspiracy; whereby (4) another person is injured in his person or
property or deprived diiaving and exercising gmight or privilege
of a citizen of the United States; and (5) the action of the
conspirators is motitad by a racial animus.

Wong v. Stripling881 F.2d 200, 202—-03 (5th Cir. 1989).

The Plaintiff does not attempt to meet thekaments in her briefing. Out of 28 pages, the
Plaintiff devoted two sentences to her Secti@85 claim. These two sentences are conclusory
allegations of a conspiracy, unsupieor by sufficient facts and citans to the record before the

Court. Thus, because “the Couruisder no ‘duty to sift through threcord in searcbf evidence

to support a party’s opposition to summary judgniethie Court finds thathe Plaintiff cannot

13
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establish a S¢ion 1985 claimSeeJackson v. Cal-W. Packaging Caorp02 F.3d 374, 379-80
(5th Cir. 2010).

In similar fashion, the Plaintiff allegesaththe defendants violated Section 1986 because
“the mayor clearly had the power and authoritydquire the police chief to comply with rules
and regulations governingromotions.” The Plaintiff devotedne sentence to her Section 1986
claim in her brief and does not make any lesygluments as to why her claim should survive
summary judgment. As such, ti@ourt finds as it did above dh she has not established a
cognizable Section 1986 claiamd the Defendants are dletil to summary judgmengee United
States v. Reaga®96 F.3d 251, 254 (5th Cir. 2010) (holditingt failure to adequately brief an
argument results in a waiver).

II. Unlawful Discharge

In addition to her federal claims, the Plaifgi§serted a state law wrongful discharge claim
against the Defendants. She aletet she was unlawfully haradssnd constructiely discharged
because she reported unlawful activity that wastaplace in the department. The Defendants,
however, argue that her state lelaim fails because she did nid¢fa timely notie of claim under
the Mississippi Tort Claims Act (MTCA) and altatively, the City ismmune from this claim
under the discretionary funoti exemption of the MTCA.

“Mississippi has adhered to the glmyment at will doctrine since 1858erry v. Sears,
Roebuck & Cq.508 So.2d 1086, 1088 (Miss. 1987). Undes tommon law rule, the employment
contract between employer and employee mayeb@inated by either pty with or without
justification. HeartSouth, PLLC v. Boyd@65 So.2d 1095, 1108 (Miss. 20(8jtation omitted).
The Mississippi Supreme Couwdrved out a public policy exception to this general Mi@Arn

v. Allied Bruce—Terminix Colnc., 626 So.2d 603 (Miss. 1993). The Court held that “an employee

14
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who is discharged for reporting illegal acts of ésployer to the employer or anyone else is not
barred by the employment waflll doctrine from bmging action in tortfor damages against his
employer.”"McArn, 626 So.2d at 607.

In order for this exception to apply, thepitiff must have reported an illegal aSee id
The Mississippi Supreme Court hagt defined “illegal act” andhas not articulated either way
whether “illegal” relates to crimad conduct or whether it applies ¢wil issues. Mnetheless, the
Court looks to the alleged illegabnduct in this casd@he purported illegal act here would be the
alleged discrimination in the prastion process that Friend comjpled about to the Department
and the Mayor. Friend claims that she was wrongly terminated when she ic&thplthis alleged
illegal conduct. While Mississippi state courts hawet created a test or set of factors needed to
prove a wrongful discharge claitihe obvious evidentiary hurdiewhether the employee reported
an illegal act. Stated differently, the Court mdstermine whether Friend reported an illegal act.

As the Court previously found, there were genuine disputes of material fact as to
whether the Department discrimied against Friend when it denilkdr two promotions. By this,
the Court concluded that the Plaintiff did not hauéficient evidence to &blish an inference of
discriminatory conduct by the Defdants. Thus, no illegal act.

Without sufficient proof ofillegal conduct, such as actudiscriminatory employment

practices, Friend cannot establish a viatslengful discharge claim under state law.
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Conclusion
For all the reasons discussed above, ther2ants’ Motion for Summary Judgment [57]
is GRANTED. The Plaintiff's claimagainst all defendants are DISMISStidh prejudice THIS
CASE IS CLOSED.

SO ORDERED this, the 5th day of May, 2020.

& Sharion Aycock
UNITED STATESDISTRICT JUDGE
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