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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION

DEMARIO DONTEZ WALKER PLAINTIFF
VERSUS CIVIL ACTION NO. 1:17CV27RHW
JOHNATHAN D. HUNT et al DEFENDANTS

MEMORANDUM OPINION & ORDER

Plaintiff Demario Dontez Walker, proceedipgp seandin forma pauperisfiled a 42
U.S.C. 8§ 1983 prisoner civil rights complaint alleging unconstitutional conditions of confiheme
at the South Mississippi Correctional Institution (SMCI). Doc. [1]. Plaiptéviously has been
assessed three strikes and is therefore barred from filing comaiatsna pauperisinless he
is “under imminent danger of serious physical injury.” 28 U.S.C. 8§ 191&€glhoc. [10]. In
fact, Plaintiff has filed dozens of prisercivil rights lawsuits and accumulatatileast three
strikesunder the Prison Litigation Reform A@LRA). SeeWalker v. NorwoodNo. 3:08ev-
275-TSL-JCS, 2009 WL 387337 (S.D.Miss. Feb. 13, 200@alker v. LewisCivil Action No.
3:12cv441€WR-LRA (S.D. Miss July 10, 2012) (identifying some of Plaintiff's prior
dismissed lawsuitthat counted as “strikep”

In his original complaint, Plaintiff allexs repeated and ongoing assaults and extortion by
other inmates. He further alleges that SMCI staff has lost control andigutiver the prison
gang members. According to Plaintiff, SMCI staff has failed to protect loim fine assaults
and has placedim in a dangerous housing unRlaintiff also alleges unconstitutional
conditions of confinement in the administrative segregation uSivetl. On March 21, 2017,

Plaintiff filed an amended complaint. Doc. [5]. In the amended compRiantiff reassed
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that he was the victim of assaults, sexual assaults, and extortion by prisonegabgreand
that gang membesrforced him to hide contraband in his rectudaintiff further allegethat he
receivedRule Violation Reports (RVRs) on January 19, 2017, that did not comport with due
process and were issued in retaliatiétiaintiff complains that on March 10, 2017, Defendant
Johnathan Hunt placed a “red tag” on inmate Fredderick Thompson for no reason other than
Defendant Hunt believeddntiff and Thompson were in a “dating relationship”. Plaintiff then
filed a motion to amend complaint on March 21, 2017, which the Court granted in part. Doc. [9]
& [11]. Then again on May 9, 2017, Plaintiff filed a motion to amend complaint, whach th
Court granted. Doc. [22] & [23]The amended complaints essentially restateltims in his
complaint and amended complaint, but with added detalils.

Plaintiff subsequently filed a series of motions to amend his complaint and to aesl. part
On May25, 2017, he filed a motion to amend the complaint, a motion to add plaintiffs, and a
motion to add certain defendants. Doc. [24] [28] [29]. In the first of these motions, he sought to
substitute Pelicia Hall as Defendant, based on her appointmentrasi€sioner of the
Mississippi Department of Corrections (MDOC). Doc. [24]. He also requesteditiate
Fredderick Eugene Thompson be allowed to join the lawsuit as a plaidtiffn the motion to
add plaintiffs, he submitted a list of approximatéfyadditional inmates whom he wished to join
to his lawsuit. Doc. [28]. In the motion to add defendants, Plaintiff requested thatMlitle
and Captain Lockhart be added as defendants. Doc. [29]. On June 27, 2017, Plaintiff filed what
was designa&id as yet another motion to amend his complaint. Doc. [37]. In fact, the pleading is
a 34page proposed complaint. On July 13, 2017, he filed another motion to amend his
complaint. Doc. [51]. In the two-page motion, he requested that Belinda Mélptai@

Lockhart, Investigator Houston, Unknown K-9 Officers, Captain Mark Davig (ficer Keys,



and Officer Jamario Clark be added as defendants. He also requested that sevaeahtikésy
be joined to the lawsuit. Plaintiff then attached gpd§eproposed Fifth Amended Complaint.
Doc. [51-1]. By order dated July 19, 2017, the Court denied for the most part these five
additional motions to amend the complaint. Doc. [33gwever, Plaintiff was permitted to
proceedagainst two new defendants (Lt. B. Miller and Captain Lockhart), as weitl elsims
for assault and conversiotd. at 7.

Even after the Court’s order of July 19, 20RRintiff filed nineadditional motions to
amend his complaint, which the Court deni&keDoc. [165]. The Co conducted a screening
hearing on November 9, 2017, at which time Plaintiff testified under oath regénding
allegations in his complaintAt the hearing, Plaintiff received almost 600 pages of documents,
which included relevant portions of Plaintiff's institutional record, medicalrds; and
Administrative Remedy Program (ARP) documentatidhe parties consented to proceed
before a United States Magistrate Judge. The Court established a discoving adéadarch
14, 2018, and a dispositive motion deadline of April 4, 2018. Doc. [188].

Plaintiff proceeded tdile a plethora of discovergelated motiongrior to the discovery
deadline, nineteen by the Court’s count. Meanwhile, on April 4, 2018, Defendants filed a motion
for summary judgment which asserted, among other things, that Plaintiff fadetdost
administrative remedies with respect to all claims asserted origisal and amended
complaints. SeeDoc. [286] [287]. In the interests of judicial econontye tCourt entered an
order directing Plaintiff to file a response limited to the exhaustion issue tadisadline of
May 4, 2018, for Plaintiff to file his response. Doc. [289]. Plaintiff contirtodde an
additional 16 discoveryelated motions after the discovenyd motions deadlindsad expired

In addition, he filed at least 17 “responses” to Defendants’ motion for summary jodgme



Again, in the interests gdistice and judicial economthe Court determined that, prior to
ruling on Defendants’ motion for summary judgment, Plaintiff should be afforded the
opportunity to file a single, consolidated motion for discovery on the exhaustion issue. Doc
[373]. Accordingly, the Court set a deadline of July 6, 2018, for Plaintiff to file one and only
one motion for discovery limited to the issue of exhaustion. The Court stayed all otherrgiscove
until ruling on the exhaustion issaad directed Plaintiff to refrain from filing any more
discovery motions unrelated to the exhaustion issue. Plaintiff duly filed a motierHaustion-
related discovery on July 10, 2018. Doc. [376]. The Court denied Plaintiff's motion. Doc.
[381]. ThethenCourt struck Plaintiff's 17 prior responses to summary judgment and directed
Plaintiff to file, by October 15, 2018, a single response to Defendants’ motion for summary
judgment, limited to the issue of exhaustidd. at 5. The Court later granted Plaintiff an
extension to December 3, 2018, to file his single response to Defendants’ motion. Doc. [384].

Apparently not satisfied by the Court’s admonition to file a single resporssgrtmary
judgment, Plaintiff has filethreeadditional responses to summary judgmesgeDoc. [386]

[390] [394]. Plainiff laterfiled a motion to withdraw his response filed on October 18, 2018,
which motion the Court now grants. Doc. [395]. Thus, there remain two responses to
Defendants’ motion for summary judgment. Despite Plaintiffesach of the Court’s directive,
whenruling on Defendants’ motion for summary judgment, the Court will congieeiollowing

of Plaintiff’s pleadings:Plaintiff's response filed November 19, 2018 (Doc. 390); exhibits to the
response filed on December 6, 2018 (Doc. [3%2}} Plaintifs response filed on December 10,

2018 (Doc. [394]).



Law and Analysis

Summary Judgment Standard

Rule 56 provides that “[tlhe court shall grant summary judgment if the movant detws t
there is no genuine dispute as to any material fact and the movant is entitleghtentids a
matter of law.” Fed. R. Civ. P. 56(&ierra Club, Inc. v. Sandy Creek Energy Assocs., bBF.
F.3d 134, 138 (5th Cir. 2010). Where the summary judgment evidence establishes that one of
the essential elements of the plaintiff's cause of action does not exist asreoiatie all other
contested issues of fact are reretl immaterial.CelotexCorp. v. Catrett477 U.S. 317, 323
(1986); Topalin v. Ehrman954 F.2d 1125, 1138 (5th Cir. 1992). In making its determinations
of fact on a motion for summary judgment, the court must view the evidence sdidyittee
partiesin a light most favorable to the non-moving pamfcPherson v. Rankjrvy36 F.2d 175,
178 (5th Cir. 1984).

The moving party has the duty to demonstrate the lack of a genuine issue of a material
fact and the appropriateness of judgment as a matter ob lasevail on its motionUnion
Planters Nat'l Leasing v. Wood887 F.2d 117 (5th Cir. 1982). The movant accomplishes this
by informing the court of the basis of its motion, and by identifying portions of teedehich
highlight the absence of genuifaetual issuesTopalian 954 F.2d at 1131. “Rule 56
contemplates a shifting burden: the nonmovant is under no obligation to respond unless the
movant discharges [its] initial burden of demonstrating [entitlement to summamegundy’
John v. State of Louisian@57 F.3d 698, 708 {5Cir. 1985). Once a properly supported motion
for summary judgment is presented, the nonmoving party must rebut with “signgroduaitive”

evidence.Ferguson v. Nat'l Broad. Co., Incc84 F.2d 111, 114 (5th Cir. 1978).



As part of his responge summary judgment, Plaintiff citég Martin v. Harrison
County Jai) 975 F.2d 192 (BCir. 1992) and argues that “a pro se prisoner faced with a
summary judgment motion must receive an understandable notice of the requiretinent o
summary judgment rules.Doc. [394] at 3.In fact, the case cited by Plaintiff stands for the
exact opposite proposition. Martin the Fifth Circuit held that “particularized additional notice
of the potential consequences of a summary judgment motion and the right to submit opposing
affidavits need not be afforded a pro se litigantl. at 193. Despitelaintiff's blatant
misrepresentation of Fifth Circuit precedent, Plaintiff demonstrates ireBponse to the motion
for summary judgment thae fully understandsummary judgmemrocedures.SeeDoc. [390]
at 34.

Exhaustion of Administrative Remedies

The only issue currently under consideration by the Court is whether Plexitétisted
administrative remedies prior to bringing his lavisiixhaustion of administrative remedies
through the prison grievance system is a jurisdictional prerequisite for laviikdtpursuant to
42 U.S.C. § 1983Wright v. Hollingsworth 260 F.3d 357 (5th Cir. 2001). No action shall be
brought with respect to prison conditions under section 1983 of this title, or any othexl Feder
law, by a prisoner confined in any jail, prison, or other correctional faciliiy/suth
administrative remedies are exhaustd@ U.S.C. § 1997e(a). The Fifth Circiaikes a “strict
approach” to the exhaustion requiremesee Johnson v. For@61 Fed. Appx. 752, 755 (5th
Cir. 2008). Exhaustion is mandatory for “all inmate suits about prison life, whethaenvuodye
general circumstances or particular episodeswdradher they allege excessive force or some
other wrong.” Alexander v. Tippah County, Mis851 F.3d 626, 630 (5th Cir. 2003). Dismissal

is appropriate where an inmate has failed to properly exhaust the admvugsiregvance



procedure before filingis complaint. Gonzalez v. Sear02 F.3d 785, 788 (5th Cir. 2012). A
prisoner cannot satisfy the exhaustion requirement “by filing an untimelyervase
procedurally defective administrative grievance or appealdodford v. Ngo548 U.S. 81, 83-
84 (2006). Merely initiating the grievance process or putting prison officials ore rodta
complaint is insufficient to meet the exhaustion requirement. The grievanesgraast be
carried through to its conclusion before suit can be filed under b@nRritigation Reform Act.
Wright, 260 F.3d at 358:Since exhaustion is a threshold issue that courts must address to
determine whether litigation is being conducted in the right forum at the right.timjudges
may resolve factual disputes conmdag exhaustion without the participation of a juBillon v.
Rogers 596 F.3d 260, 272 (5th Cir. 2010).

The PLRA and its exhaustion requirement was created with litigants stdairatsT in
mind. As shown in this and othease, Plaintiff has a haib of ignoring the Court’s directives,
filing frivolous lawsuits, and filing duplicative motions and pleadings. In a rudteto t
courthouse ananmediate judicial intervention, Plaintiifinored thdPLRA’s exhaustion
requirements. Once he was allowed to proceed under the “imminent danger” excetteon t
threestrike rule Plaintiff thenattempted to joirevery conceivable claim about prison conditions
into his lawsuit. As will be discussed, Plaintiff failed to exhaust administrativedies with
respect to any dheclaimsin his original and amended complaiptsor to initiating this
lawsuit. Plaintiff’s litigationconduct has resulted in an unnecessarily protracted process, only to
reach the ultimate conclusion that his lawsuit must be dismissieoduvprejudice for failing to

exhaust the prison’s grievance process pridititay the instant litigation



Gang Activity, Sexual Assaults and Extortion

The primary allegation in Plaintiff's complaint is that he has been assaonted@ed
repeatedly from October 25, 2016 through March 10, 2017. He also alleges that gangsmembe
extorted $6,500 of protection money from him and forced him to put contraband cell phones and
drugs in his rectumHe alleges that prison officials failed to keggng activity under control;
failed to protect him from rapes, assaults, and extortion; failed to investigatikelyations of
gang activity; and retaliated against him.

In his complaint, Plaintiff apparently concedes he did not properly exhaust stitatine
remedies with regard to the claims in his complainstead, b indicateghat the ARP grievance
he filed was “returned as rejectdaecausdt containednultiple issues. Doc. [1] at 3. Pursuant
to MDOC policy, a grievanceill be rejected ifit contains multiple issuesSeeDoc. [286-3.
Thus, by his own admission, Plaintiff did not fully and propesiiaust administrative remedies
prior tofiling suit.

At the screening hearingpntrary to indications in his original complaiRiaintiff
asserted thanh facthe didexhaust administrative remedig@sd didcomplete the twstep
process.However,this assertion does nstandup to scrutiny.At the hearingPlaintiff later
clarified that hefelt he hadexhausted these claimserelybecause he filed sensitive issue ARP
According to Plaintiff, he filed sensitive iss&&RPsfor everything in his complaint. éd
indicated that once the CID investigator accepted his sensitive issuet MRB his beliethat
he had completed the exhaustiongessand that no other stépnecessarprior to filing a
lawsuit Plaintiff is mistaken. The mere fact that Plaintiff initiated sensitive issuesAlREs not
excuse his failure to complete the administrative remedy pro&essMcLemore v. Fishe2016

WL 4004669, at *2-3 (S.D.Miss. June 29, 2016) (“submission of a sensitive ARP was, at best,



step on&of the administrative remedy procesSge also McFadden v. Fish&016 WL
6635639, at *3 (S.D.Miss. Nov. 9, 201&or is aCID investigation a recognized substitute for
exhaustion of the ARP procesSeeDoc. [286-5] (MDOC policy outlining the ARP process).
Plaintiff's misunderstandingbout sensitive issue ARPs does not exbiséilure to meethe
PLRA’s exhaustion requirement.

OnJanuary 13, 2017, just four days prior to signing his original complaint, Plaintiff did
submit a sensitive issue ARP addressiogne of the claims in his complaint, notably the
allegation that he was forced to smuggle drugs for gang members and thatex¢ontiad out of
$6,500. Doc. [286-1]The grievance was accepted as a sensitive issue submission on February
8, 2017, whicloccurredafter Plaintiff filed hiscomplainton February 1, 2017d. at 1. Thus,
the only sensitive issue ARP identified irettecorddoes nosatisiy the exhaustion requirement,
because the administrative processing-plased Plaintiff's lawsuit See Wendell v. Ashel62
F.3d 887, 892 (5 Cir. 1998) (holding thatddministrative remedies be exhaustefbrethe
filing of a § 1983 suit, rather than while the action is pentingvans v. Grubh2011 WL
2565298, at *2 (S.D.Miss. June 28, 2011).

At the screening hearingJaintiff also admitted that he did not identify by name any of
the Defendants in thensitive issue ARReven though happarentljknew thér identities In
Johnson v. JohnspB85 F.3d 503, 522 (5th Cir. 2004), fhi&h Circuit addressed the minimum
requirements for exhaustion of administrative remedies, noting that a prisoeeréquired to
identify defendants by name in all instances, “[b]ut, at the same time jéhrargre must provide
administrators with a fair opportunity under the circumstances to address thenpiiodat vill
later form the basis of the suit, and for many types of problems this will oftemagegsiia

practical matter, that the prisoner's grievance identify individuals wehocmected with the



problem.” The names of the individual Defendants were known to Plaintiffiebiatiled to
comply with the minimumequirements set down dohnson v. JohnsorAs such, he failed to
exhaust administrative remedies with regard to conduct by individual prisoialef

Conditions in Administrative Segregation

In his complaintPlaintiff alleges that conditits in administrative segregation were
unconstitutional. He alleges that his cell did not have light, hot water, an intercomritng
or eating surface. The cell also had a broken window, exposed electrical widreyfaulty
toilet. As an initialmatter, given the fact that Plaintiff hagen assessed three strikes under the
PLRA, his claim regarding conditions in administrative segregati@sigot meet the “imminent
danger” requiremerfor proceethg in forma pauperis Moreover, Plaintiff was housed only for
a brief periodlapproximately 20 days) in administrative segregation at SMCI, and he is no
longer incarcerated at SMCRAccordingly, the claim appears to be moBegardless, Plaintiff
failed to exhaust administrative remedies as to this gaion to filing his lawsuit According to
Plaintiff's “Drill Down Detail Report”, hewas in administrative segregation from January 1,
2017, to January 17, 201BeeDoc. [2862] at 2. At the screening hearing, Plaintiff indicated
he was in dministrative segregation from December 31, 2016 until January 19, 2017, which
roughly confirms the relevant time frame. Plaintiff signed the instant comhplnuary 17,
2017, on the day ahortly before he was released from administrative segregation.
Accordingly, he could not have exhausted administrative remedies for conditions in
administrative segregation prior to the date he filed his lawsuit.

Rules Violation Reports

Plaintiff challenges the issuance of two Rules Violation Reports (lRMBs$ed on

Janwary 19, 2017. These RVRs were not finalized until March 2017. Accordingly, Plaintiff

10



could not have exhausted administrative remedies with respect to the clthfRarige prior to
filing the instant lawsujtwhich he signed January 17, 2017 and filed on February 1, 2017.
fact, at the screening hearing, Plaintiff admitted that he dituiiptexhaust remedieggarding
the RVRsuntil March 2017, long after he filed the lawsuite stated that he filed a sensitive
issue ARP but did not go through the traditional step grievance process.
“‘Red Taqg”

In Plaintiff's amended complaint, he makes the claim that Defendant Johnath&an H
improperly placed a “red tag” on inmate Fredderick Thompson because Hunt beliweidf Pl
and Thompson were in a “dating relationship”. In other words, Plaintiff wishes tdheted
tag” removed from Thompson, presumably so that the two are not required be housed ia separat
units. This claimdoes not satisfy the imminent danger exception to the three-strike rule under
the PLRA. To the contrarylaintiff allegeshe is under no threat of harm from Thompson. Doc.
[5] at 45. Thus, Plaintiff admits that Thompson poses no imminent danger of serious physical
injury to him Regardless, Plaintiff allegesat Hunt placed the “red tag” on Thompson on
March 10, 2017, over a mondfter Plaintiff filed the instant lawsuit. Accordingly, Plaintiff
could not have exhausted administrative remedies as to this alleged constitvitlation prior
to initiating litigation.

Plaintiff's Other Arguments

In response to Defendants’ motion for summary judgment, Plaintiff makeslsevera
additional arguments: (1) he alleges he received a second step response prigrthe finstant
lawsuit; (2) the second step response was not signed or dated by an MG () emails
between Jerry Williams and Sean Smith reference several previous complamBdrotiff that

pre-date the sensitive issue grievance cited by Defendants; (4) incidentedegmnccurring on
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March 10, 2017, reflect that eight month®pto filing suit, Plaintiff filed an ARP; (5) threats or
intimidation prevented him from filing grievances; (6) any defect in exf@ushould be
excused because of Plaintiff's mental health issues; and (7) Defendants did noasuom
exhibit its gievance procedures or policy.

Taking each of Plaintiff's arguments in turn, there is nothing in the record timgj¢hat
Plaintiff received a second step response prior to filing this lawsuiactnthis assertion
contradicts Plaintiff's own teshony at the screening hearing, where he indicated that he
understood filing a sensitive issue ARFexcuse him from going through the tstep ARP
process. Although Plaintiff received a copy of trekevantARP recordsat the screening hearing
he has ot provided a copy of any second step response demonstrating exhaustion prior to filing
suit.

Plaintiff next argues that the second step response form submitted by Difeasian
exhibit is not signed or date&eeDoc. [286-1] at 3. While true, this hot a material fact for
summary judgment analysis. Plaintiff's sensitive issue ARP was ngptaccuntil February 8,
2017, after Plaintiff filed his lawsuitld. at 2. The second step response, although not dated,
states that Rita Bonner “has a susggedate of March 24, 2017 to answer and copy you on the
ARP concerning her investigation into this mattdd’ at 3. Again, the “suspense” deadline
postdates the filing of Plaintiff's lawsuit and further confirms that Plaintiff failedxtoegist
administrative remedies prior to bringing suit.

Plaintiff asserts that emails between Jerry Williams and Sean Smith refererned seve
previous complaints from Plaintiff that pdate the sensitive issue grievance cited by Defendant.
Plaintiff does not provideopies of these alleged emails but simply asserts without proof that

they exist. Although he urges that these emails reference several pmngulaints, Plaintiff
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provides no specifics as to the contents of the complaints, the timelines of the ntsnptai
whether the complaints in fact were submitted as ARPs and carried throughpletcamin the
administrative process. Plaintiff's argument about mystery emails is sireptgay and does
not constitute competent summary judgment evidence.

In a pleading titled “Exhibits to Plaintiff Response to Defendants Motion for Summary
Judgment”, Plaintiff appears to argue that an incident dated March 10, 2017, somehow proves
that he filed an ARP in June 2016eeDoc. [392]. Plaintiff flatly mischaracterize¢ise exhibit.

The “Incident Description” states that on March 10, 2017, Plaintiff sent an ARP te@putyD
Commissioner alleging that certain problems began in June 2016. The “Incidenpixascr

does not identify an ARP as having been filed in June 2016. Rather, it references an ARP
submitted on March 10, 2017, wherein Plaintiff discussed a change in housing assignment tha
occurred in June 2016. The exhibits provided by Plaintiff dast-the filing of his lawsuit by

more than a month. They dotramnstitute competent or compelling summary judgment
evidence.

Plaintiff asserts that threats and intimidation, as well as mental health issuestgateve
him from filing ARPs. First, the Court observes that Plaintiff’s litigation historth bothis
case and in the dozens of other lawsuits filed by him, do not reflect an inability te pursu
grievances or alleged wrongdoing against him. To the contrary, with greatitgg@laintiff
has filed lawsuits in federal court complainingthof the factof his confinemenandthe
conditions of his confinement. Moreover, Plaintiff provides no specific example of howsthrea
intimidation, or mental illness prevented the filing of ARPs with respect to tledismaims

asserted in this lawsuit.
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Finally, Plaintiff argues that Defendants did not submit as an exhibit a coysy of i
grievance procedures and policy. Like numerous assertions made by Plhiatiff ot quite
true. Defendants submitted in support of their motion for summary judgment excerptidrom
Inmate Handbook, which outline in detail the MDOC Administrative Remedy Rrodsae
Doc. [286-5]. Regardless, Plaintiff does not explain how other MDOC grievance presaahial
policies would serve to defeat summary judgment.

IT IS THEREFORE ®DERED AND ADJUDGED thaDefendants’ [286] Motion for
Summary Judgment is GRANTED the issue of exhaustion. Plaintiff's claims dismnissed
without prejudice based on his failure to exhaust administrative remediesodrimgt the
instant lawsuit

IT IS FURTHER ORDERED that Plaintiff's [395] Motion to Withdraw [386¢$ponse
to Defendants’ Motion for Summary Judgment is GRANTED.

SO ORDERED AND ADJUDGED, this tH#0th day ofMarch2019.

sl Robert FC_C¥ulkeer

ROBERT H. WALKER
UNITED STATES MAGISTRATE JUDGE
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