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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
EASTERN DIVISION
CARIBBEAN UTILITIES COMPANY, LTD. PLAINTIFF
V. CIVIL ACTION NO. 2:1 7-cv-00179KS-MTP
HOWARD INDUSTRIES, INC., a Mississippi
profit corporation, DEFENDANT

MEMORANDUM OPINION AND ORDER

This cause came before the Court Defendant’s Motion to Exclud&en Lefoldt's
Damages Opinion§l06]. The motion has been fully briefed [122, 136]. Having reviewed the
parties’ submissions, the relevant legal authority and otherwise being fully advised in the
premises, the Court finds that the motion will be granted in part.
|. BACKGROUND

This case arises from electrical transformers manufactured by the DefendarrdH
Indudries, Inc.(*Howard”), which Plaintiff, Caribbean Utilities Company, L{dCUC"), alleges
are defective. At issue presently is expert testimony provid€dl§ys expert,KennethLefoldt,

Jr.,a CPAwho has provided opinions regardi@fyC's damages a report dated March 1, 2019

and who was deposed on May 15, 2019.hde opinedegarding a method for quantifying the
damages CUC has incurred because of transformers thatallegedly defective. Itis Mr.
Lefoldt’s opinion that the remaining book value is an appropriate method for capturing the value
lost, which he computes using a “straight line depreciation” approach. Straghiepreciation

is calculated by takinghe initial installed cost ofan asset and spreaditigat cost equally

throughoutthe presumed useful life dieasset The net book value remaining when the asset is
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taken out of service is arguably the amount of value in the asset that CUC was amablizé
and for which it seekrecovery.

In his report, Mr. Lefoldt assumed a-$€ar life expectandyfor the transformers arfor
his damage calculatiorresumed thathe 3,856 Howardpole-mountedransformer$ and the
582 padmounted transformefsat issuewere taken out of service by December 20162
However,deposition testimony from CUCorporataepresentativeDavid Watler reveals thaas
of March 7, 2019therewere only approximately 1,000 peteounted transformers that had been
taken out of service.CUC’s Clifton Rose testified that when he left CUC in August 2018, the
removal of Howard pathounted transformers had not begun. CUC’s expert, Bastiaan E.
Cornelissen testified that in about May 2019 he observed close to 2000paded transformers
“all over the island’® CUC states in its opposition brief théte replacement of all Howard
transformers is currently scheduled to conclude “around 2021 or 4@22]’at p. 2Mr. Lefoldt
testified, “this is---a snapshot is a point in time. | think as we get closer to trial, | think my
numbers would have to be revised to reflect the reality of what's actuallyaking place up
until trial.” [106-2] at 41:1-20.

Howardargues that Mr. Lefoldivas required to provide a complete statement of all of his
opinions pursuant to Federal Rule of Civil Procedure 26(A)(2)(B)(i). The report wasiiate

at the time it was authorednd because of that, Mr. Lefoldt’s opinions should be exclUgled.

1 Mr. Lefoldt also did calculatiombased on a 2@earand 25year life expectancy. It also appears that he presumed
that all transformers were in service beginning on Januaryaabf year.

2 The total damages amount listed in Mr. Lefoldt’s report {1p@&t Exhibits B, C, and Cfor the polemounted
transformersverederived from the spreadsheets at 1B} and [11420], which show thetraight line depreciation
calculation for 3,856 transformers.

3 The damages for the padbunted transformers were derived from the spreadsheets a21lkhd [11422],
which show the straighine depreciation calculation fonese582 transformers.

4 Theseare all of the transformers at issue, which the spreadsheets show &tbealHoward transformers installed
between 2000 and 2016.

5[106-4] at 12:1821 (Deposition of Watler)This fact is conceded UC. [122] at pp. 12.



responds thaHowards motion is untimely; that there is no basis for excluding Mr. Lefoldt’s
testimony regarding the methodology used; no supplementation was required; at.that
Lefoldt’s testimony as to the damage numbers, while helpful to the jury, is not required.
II. ANALYSIS

A. Timeliness ofHoward’s Motion

CUC argues thaHowards motion is untimely because it did not challenge the adequate
disclosure of the expert withess within the thirty days before the discdeadlire as required
by Local Uniform Civil Rule 26(a)(3). HoweveGUC's argument misses the maHtowardis
not complaining that the disclosure of Mr. Lefoldt was either improper or inctenplée
disclosure apparently was done appropriately. The gravametowérds complaint with Mr.
Lefoldt’'s opinionsis that they are unreliable af@UC is now precludedrom supplementing.
Parties maghallenge other parties’ experts prior to the deadline set forth for dispositisyot
which Howardhas doneOn May 31, 2019, the deadline for dispositive motions was reset to July
8, 2019 [98].Howards motion challenging these opinions was filed on July 8, 20hérefore,
the motion is not untimely.

B. The Reliability Mr. Lefoldt’'s Opinions Regarding Total Damages

1. Proper Standard

Howard argues that Mr. Lefoldt’'s opinions of muttiillion dollars in losseshout be
excluded because they are inaccunatthat theydo not reflect the reality of the situation based
on testimony fromCUC’s own representative3he Court finds that the argument is one of
reliability. When evaluating expert testimony, the overarching concern is whether the expert

testimony is “relevant” and “reliable3mith v. Goodyear Tire & Rubber Co., 495 F.3d 224, 227

6 [106-5] at 18:319:20(Deposition of Cornelissen)



(5th Cir. 2007) (citingDaubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993))The
standards set forth ibaubert fittingly align with Federal Rule of Evidence 702, which states that
an expert witness may testify

[i]f scientific, technical, or other specialized knowledge will assist the afiéact

to understand the evidence or to determine a fact in issue, a withess qualified as an

expert by knowledge, skill, experience, training, or education, may testifydhere

in the form of an opinion or otherwise, if (1) the testimoniased on sufficient

facts or data, (2) the testimony is the product of reliable principles and methods,

and (3) the witness has applied the principles and methods reliably to the facts of

the cas€.

Expert testimonymust be reliable at each and every step or it is inasibies
The reliability analysis applies to all aspects of an expert's testimony: thedoletipg
the facts underlying the expert's opinion, the link between the facts and thestmmaeet
alia.” Pearson v. Wal-Mart Sores, Inc., No. 2:17CV-144KS-MTP, 2019 WL 2373201,
at *2 (S.D. Miss. June 5, 2019yuoting Seaman v. Seacor Marine LLC, 326 F. App'x
721, 725 (5th Cir. 2009)).

“Where anexpert'sopinion is based on insufficient information, the analysis is
unreliable.”ld. “[A] district court has broad discretion to determine whether a body of
evidence relied upon by a&xpertis sufficient to support thaxpert'sopinion.”ld.
(quoting Knight v. Kirby Inland Marine, Inc., 482 F.3d 347, 354 (5th Cir. 2007Yhe
burden is on the proponent of the expert's testimony to establish the admissibility
requirements by a preponderance of the evidence and pralatl®same standard that the

testimony is reliablePaz v. Brush Engineered Materials, Inc. 555 F.3d 383, 388 (5th Cir.

2009): United Sates v. Fullwood, 342 F.3d 409, 412 (Sth Cir. 2003).

7 AlthoughHowards argument is not argued specificallgder Rule 702, the Couras the gatekeeper of evidence,
is allowed“to evaluate expert testimorgga sponte and exclude such testimony where appropriadecident Ins.
Co. v. Classic Bldg. Design, LLC, No. 2:11cv-33, 2012 WL 3913090 at *14 (S.D. Miss. Sept. 7, 2012).
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2. Analysis of theReliability of Lefoldt's Damage Calculations

The parties agree that there is no dispute with Mr. Lefoldt's methodologydiega
straight line depreciation being an appropriate method for calculating danfdgeparties also
appear to agree that the formula used in calculating suckaigyon is proper. The issuglain
and simpleis the accuracy of the resultBlowardargues that Mr. Lefoldt should not be able to
convey to the jury the damage numbers in his report because the numbers are inaodutse, a
numbers are inaccurate dagise they are based on insufficient and/or erroneous inforniation.
As Howard points out in rebuttal, botMr. Lefoldt and CUC concede the numbers are not
accurate. Thisis not a case where the damage calculation was acagaiéthe time of the
reportand can be supplemented because the informdias simply changed over timéuUC
knew how many transformers had actually been removed from service (and the year of
instdlation) as of the time that Mr. Lefoldt wrote his report, yet allowed him to issepatr
with an inaccurate underlying factual assumption, i.e., that all transformers hadebsz/ed
from service by December 31, 264@ fact thatCUC knew was inaccurat As such, the Court
finds that Mr. Lefoldt’s current opinions regarding the total damage numbers aliehiarand
inadmissible. Therefore, such opinions will be excluded from presentation to the jury.

However, CUC is correct in that there has been lasis for excluding Mr. Lefoldt’s
testimony with regard to his methodology and how damages should be calculatethwaard

concedes that the issue here is not the expert’'s qualifications or methoddleggtore,Mr.

8 Howard also states that CUC had a duty to timely supplement its disclosureFedéeal Rule of Civil Procedure
26(e)(1)(A) when it learned of “additional or corrective informatiddoward argued that the new information
relating to Cornelissen’s photographs of the-pamlinted transformers should have been provided to Howard and
Lefoldt, but it was not done in violation of its duty to supplement. This argumakés no difference in the
outcome. First, the duty to supplement expert reports is governedl®?&ie)(2) and secondthe fact that there
were still padmounted transformers in use in May 2019 was not new informafialC knew that all of the
padmounted transformers had noenetiaken out of service when Lefoldt wrote his report.



Lefoldt may testifyas to the proprig of straightline depreciation as a measure of damages and
the formula usetb arrive athe remaining book value.

The determination of the propriety of any supplementation is prem&uWe€.has not
supplemented or attempted to supplement the report, and there is no pending motion requesting
to supplementAlso, with regard to CUC’s response that expert testimony regarding the actual
damage calculation is not required, the issue is premataward’s instantmotion does not
address this issue and to rule on such an issue now would be impfeFre are separate legal
arguments to be made that have not been fully briefed and no such witness has been proposed.
[1l. CONCLUSION

For the reasons stated herethe Court finds that the damages numbers as presented by
Mr. Kenneth Lefoldt in his report dated March 1, 2019 are unreliable. Therefore, it is hereby
ORDERED thaHowards Motion to Exclude Ken Lefoldt’s Damages Opinidd86] is granted
in part. Mr. Lefoldtis precluded from offering hiepinions regarding the amount GfJC's total
damages from both pelaounted and pathountedtransformers, as reflected in Exhibit B, C,
and D of his March 1, 2019 report. Mr. Lefoldt may testifity as tothe proper rathodology
and formula for calculatin@UC's damages in this case. In all other aspects, the motion is denied
without prejudice.

SO ORDERED AND ADJUDGED thi8th day of November 2019.

/sl Keith Starrett

KEITH STARRETT
UNITED STATES DISTRICT JUDGE




