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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF M1SSI SSIPPI
EASTERN DIVISION

BILLY BRASWELL PLAINTIFF
V. CIVIL ACTION NO. 2:17-cv-00201-KS-MTP
VINSON GUARD SERVICE DEFENDANT

MEMORANDUM OPINION AND ORDER

This causecamebefore the Court on th®lotion for SummaryJudgmentfiled by the
Defendant, Vinson Guard Service (“Vinsori93]. Plaintiff has responded [56], and Defendant
has replied [58].Having considered the parties’ submissions, the record in this matter and the
relevant legal authority, and otherwise being duly advised in the premises, thdiQisithe
motion is well tken and will be granted for the reasons set forth below.

l. BACKGROUND

This lawsuit was initiated on Decemberl4, 2017.[1]. On February20, 2018, Plaintiff
filed an Amended Complaint against Vinson alleging a violation of the Americans with
Disabilities Act (“ADA”), 42 U.S.C. § 12101et seq, solely for Vinson'’s allegedfailure to
provide himwith areasonabl@ccommodatioffor his disability.* [8].

Vinsonis afamily ownedcompanythat providessecurityofficersto hundreds otlients
in avariety of industriesand particularlyto Hood Industries,Inc. which owns a lumbeyardin
Silver Creek, Mississippi known as Miles Lumber. [53-1,2]. Vinsorhired Plaintiff in August

2016 as a security guard/sparkwatcherat Miles Lumber. [53-3] at pp. 53-54.Plaintiff's job

L In his AmendedComplaint,Plaintiff claimsto “have abadbackandsufferfrom diabeticfoot painandaheart
conditionandMRSA staphkepttrying to openmy chestincisionfrom [a] heartsurgeryon May 13,2017." For
purpose®f summaryjudgment Vinsonasksthatthe Courtassumehat Plaintiff is a qualifiedindividual with a
disability underthe ADA.
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duties includedparkwatching,patrolling, and performinggateduty. [56-3]; [532] at{ 5.As a
sparkwatcheron the weekend®laintiff was requiredto maintaina standing posn orderto
have a 360-degreeiew of the weldersto watch for fire hazardsand patrol theareafor a
minimum of sixty (60) minutes after the work is completedper Miles Lumber’'s Hot Work
Policy. [53-2] at | 5; [563-3]at p. 54; [56-1, 3].Patrol duty included a forty-five (45) minute
patrol round of checkpoint® monitor for hazards[53-2] at 1 5. When on gate duty, Plaintiff
would occasionallysit at the entrancegate,in betweenother dutiessuchascheckingon trucks
and deliveries.Id. Plaintiff had worked this same position at Miles Lumber for a different
securitycompanyyearsearlier.[53-3] at p. 54.Plaintiff knew sparkwatchingwasan important
job atthe lumbemill. [53-3] atp. 55.

Plaintiff is atypell diabeticwho wasdiagnosedvith diabeticperipheralneuropathy. [56-
5]. After threeto four weekson the job, Plaintiff’'s feet beganto hurt badly during hissecurity
rounds, but theevertold anyoneat Vinson. [53-3]at p. 71. On May 13, 2017, hevassitting
down while on spark watch duty. [53-3] at p. 72-73. A Miles Lumber supervisor,Keith
Brakefield,cameby andremovedPlaintiff's chair.Id. at 72-74.Plaintiff told Brakefield he was
disabledandhadbeenusing thechairfor nine monthsld. at 74-75.

OnMay 17, 2017 Plaintiff metwith aVice Presidentait Miles Lumber, whoexplainedto
Plaintiff thatheneededo take his complaintsto Vinson about hiseethurtingandneedingo use
a chair. [53-3] at pp. 75-76. On May 19, 2017 Plaintiff spoke by telephonewith JoshOwens,
Plaintiff's direct supervisomat Vinson.Id. at 77-78. Plaintiff told Owenshe neededo sit down
while hewassparkwatching.ld. at p. 78.0Owenstold Plaintiff he neededa notefrom Plaintiff’s

doctor.ld. atp. 79.



After Plaintiff requestedo sit downandtakebreaks, he worked the followirdays:May
20-22; 26-29andJune 10, 2017. [53-2t 1 9.0n May 20and21, 2017 Plaintiff worked ahalf
day eachday sparkwatching,and he satdown while doing so with no onesayinganythingto
him. [53-8] at VINSON 000302 On May 22, 26, 28and 29, Plaintiff worked only patrol duty
and gate duty and was allowed to sit down as neededevery 45 minutes.[53-2] at T 10.He
worked sparkwatchduty againonMay 27, 201 Avhenheworked part of the day orsparkwatch
while sitting downandalsorotatedthrough patrol dutandgatedutyfor therestof theday. [53-
2]; [53-8] at VINSON 00029. On May 30, 2017 Plaintiff spokewith Owensagain andPlaintiff
confirmedthat he satwhile on sparkwatch duty onMay 27 becauséhe neededo sit whenhe
neededo. [53-8]at VINSON 00029. Owenstold Plaintiff heneededo fill out somegyaperwork
andagainaskedPlaintiff to provide a notérom his doctorld.

On May 31, 2017 Plaintiff's medicalproviderwrote a letter, requestinghat Plaintiff be
allowedto sit downevery45 minutesor whenneededo improvePlaintiff’'s symptomsgrelatedto
diabeticperipheralneuropathy[56-5]. Plaintiff provided thdetterto Vinson. [53-3] 80:15-17;
81:15-17. Plaintiff stateshaton June 2, 201 DQwenscalled him andtold him notto comein to
work that night or the weekendhat Vinsonwascheckingwith his doctorandOwenswould get
backto Plaintiff on Monday, June 5. [53-&t VINSON 00028. On June 5, 2017, Vinson’s
AdministrativeDirectorwroteto Plaintiff's healthcareprovider,seekingclarification of herMay
31, 2017letter. [539]. He outlined Plaintiff's job dutiesand askedwhether Plaintiff was
physically able to perform such dutiesand inquired abouther recommendatiorof allowing

Plaintiff to sit every45 minutesandaskedhow long sheecommendetie beallowedsit. Id.

2 In his declarationJoshOwensstateghatafter Plaintiff requestedo sit down, Vinsonallowedhim to do soand
thathe wastakenoff sparkwatchduty andplacedon gateduty to accommodatéis request[53-2] 18.However,
Plaintiff wasapparentlynotimmediatelytakenoff of sparkwatchduty becausdne undisputedlyworkedatleasta
portionof thedayat sparkwatchduty on May 20,21, and27.[53-2] at 110;[53-8] atpp. 3, 4. Regardlesst is also
undisputedhaton thosedays,he satwhile he wason sparkwatchduty. Seeid.
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Plaintiff discussed/insonis clarificationletterwith his medicalprovider—sheskedhim
whatkind of clarification Vinsonwas looking for, but Plaintiff could nottell her.[53-3] 84:11-
23. The medical provider rever providedthis additionalinformationto Vinson. [53-3] 84:24-
85:1. Plaintiff told his doctor notto give Vinson any more information in responseo ther
request.[53-3] 85:8-11; [53-10]at p. 2. Even though Vinsonnever receivedany additional
information, Vinsortold Plaintiff theyweregoingto takehim off of hissparkwatchingdutiesto
accommodatdim, and Plaintiff told the EEOCthat. [53-3] 102:7-11 Plaintiff returnedto work
on June 10, 2018ndwasaccommodatedith sitting breaks put Plaintiff neverreturnedo work
afterthatday. [56-2]; [53-2] at { 12. Vinson did noffire Plaintiff. [53-2] at  11; [53-3] 85:12-
18. Plaintiff sought otheemploymentabout a montlafter not returningo work at Vinsonand
washiredatAllied Universal,makingmoremoneythanat Vinson. [53-3] 86:12-88:17.

Followingtwo dismissalof hisEEOCchargesPlaintiff filed hisinitial Complaintin this
action on Decemberl4, 2017 againstVinson and Miles Lumber, thelatter of which was
dismisseckarlyon [23].

1. DISCUSSION

A. Summary Judgment Standard

Rule 56 provides that “[tlhe court shall grant summary judgment if the movant dews t
there is no genuine dispute as to any material fact and the movant is entitleghtentids a
matter of law.” FED. R. CIV. P. 56(agge also Sierra Club, Inc. v. 88y Creek Energy Assocs.,
L.P., 627 F.3d 134, 138 (5th Cir. 2010). “An issue is material if its resolution could affect the
outcome of the actionSierra Club, Inc, 627 F.3d at 138. “An issue is ‘genuine’ if the evidence
is sufficient for a reasonablerjuto return a verdict for the nonmoving partZtadra v.

Houston Indep. Sch. Dis626 F.3d 808, 812 (5th Cir. 2010).



The Court is not permitted to make credibility determinations or weigh the evidence.
Deville v. Marcantel567 F.3d 156, 164 (5th Cir. 2009). When deciding whether a genuine fact
issue exists, “the court must view the facts and the inference to be draefmottmein the light
most favorable to the nonmoving partierra Club, Inc, 627 F.3d at 138. However,
“[c]onclusional allegationsral denials, speculation, improbable inferences, unsubstantiated
assertions, and legalistic argumentation do not adequately substitute féic $pets showing a
genuine issue for trial Oliver v. Scott276 F.3d 736, 744 (5th Cir. 2002).

B. Analysis

Plaintiff's sole cause of action againstVinson is a “failure to accommodate’his
presumedlisability. To establishaprimafacie casein afailure to accommodatelaim, Plaintiff
must prove the following?(1) the plaintiff is a qualified individual with a disability; (2) the
disability and its consequentialimitations were known by the coveredemployer;and (3) the
employer failed to make reasonableaccommodationdgor such known limitations.” Feist v.
Louisiana,Dep't of Justice,Office of theAtt'y Gen, 730 F.3d 450, 4585th Cir.2013)(internal
guotationmarks omitted). Vinson focuseson the last elementand arguesthat Plaintiff cannot
establishhis failure to accommodatelaim because the undisputéaktcts showthat Vinson did
provide Plaintiff with a reasonableaccommodation. Vinsoalsoarguesthatit cannot bdiable
becausePlaintiff withdrew from the interactiveprocessPlaintiff respondedy arguingthat he
hasmadea prima facie case® that he performedhis job dutieswith reasonableccommodion
until his chair was removed;and that JoshOwen admittedin his declarationthat Plaintiff was
deniedan accommodatiorby removing himfrom sparkwatch duty, which he claims he must

performper Vinson’sstatemento theEEOC.

3 As Vinson points out in its reply, Plaintiff has misstatedthe elementsof a prima facie casefor a failure to
accommodatenderthe ADA.
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1. Reasonable Accommodations

As to Plaintiff's ability to showthat Vinsonfailed to makereasonableccommodations,
Plaintiff fails to raisea genuinassueof materialfact. The factsin this caseshowthat on May
19, 2017 Plaintiff spokewith JoshOwen of Vinson and informed him of his needto sit down
and take breaks.Vinson statesthat it allowed him to do so—specifically taking himoff spark
watchdutyandallowing him to sit downevery45 minutesduring his walking route. [53-2t 8.

Plaintiff does notontestthes facts, otherthanto asserthat taking himoff sparkdutyis
anadmissionof denyinga reasonabl@ccommodatiomecause/inson hasassertedhatit wasa
duty he must perform. That issuewill be addressedelow. Otherwise,the record bearsout
Vinson’s position. Plaintiff complains throughouhis processabout hischair being removed.
However,it is undisputedhatthe personwho removed thehairinitially, Keith Brakefield,was
not a Vinsoremployee put rathera Miles Lumbersupervisor.In addition, d&er Plaintiff spoke
with Vinson onMay 19, 2017andrequestedo sit downwhile sparkwatching,althoughit is not
clearwhenthedecisionto remove himfrom sparkwatchingwasmade therecordshowsthathe
worked three more shifts on sparkwatch duty—May 20, 21,and 27, 2017.0n eachof these
occasionsit is undisputedhat he sat. Thereare no othercomplaintsor issuessurrounding the
patrol orguardduty shifts. Therefore summaryjudgmentis warranteddueto Plaintiff's inability
to establishthethird elementof hisprimafacie case.

2. Preferred Accommodation

In responséo the Motion for SummaryJudgmentPlaintiff claimsthat Vinsonadmitted
liability becauseemoving himfrom sparkwatch duty wasafailure to accommodatéecauséie
mustperformsuchduty asVinsonrepresenteth its statemento the EEOC. First, Plaintiff did

not submitinto evidenceany statemenby Vinsonto theEEOC. Thereis a respons&om Miles



Lumberto the EEOC and a letter from Vinsonto Plaintiff's healthcareprovider.In any event,
thesedocumentsnerelysetforth what Plaintiff's thencurrentjob dutieswere—not that hewas
in someway requiredto work atall threepositions.

Vinson positsthat Plaintiff appeardo arguethat Vinson failed to provide areasonable
accommodatiomecauset did not providehim with his preferredaccommodation[58] at p. 4.1t
seemdsPlaintiff takesissuewith beingremovedfrom sparkduty and beingplacedon gateduty,
anassignmenthatallowedhim to sit morefrequently.To the extent,Plaintiff is makingsuchan
argument, it is firmly establishedthat “[tihe ADA provides aright to a reasonable
accommodation, noto the employee’spreferredaccommodation.”Griffin v. United Parcel
Serv.Inc., 661 F.3d 216, 22¢6th Cir. 2011) (quotingeEEOCv. Agro Distrib., 555 F.3d 462, 471
(5th Cir. 2009). “A disabledemployeehasnoright . . .to choosewhat job to which hewill be
assigned . ..” Id. (quotingJenkinsv. Cleco Power,LLC, 487 F.3d 309, 316th Cir.2007)).
Therefore,the fact that Plaintiff was takenoff of sparkduty does notaisean issueregarding
Vinson’s providing a reasonable accommodatioarderto defeatsummaryudgment.

3. Withdrawal from Interactive Process

As a secondasisfor summaryjudgment, Vinsorarguesthat it cannot incudiability
under theADA when Plaintiff causedthe breakdown of thateractiveprocess. Plaintiff does
notaddresshisissuein his responseThe Court findsthatVinsonis correct.

“When a qualified individual with a disability requestsa reasonable accommodation, the
employer and employeeshould engagein flexible, interactive discussionsto determinethe
appropriate accommodationE.E.O.C.v. Agro Distrib., 555 F.3d 462, 4715th Cir.2009).
“[W]hen an employer'sunwillingnessto engagein a goodfaith interactiveprocesdeadsto a

failure to reasonablyaccommodatan employeethe employerviolatesthe ADA.” However,“an



employercannot be foundo haveviolatedthe ADA whenresponsility for the breakdown of
the ‘informal, interactiveprocess is traceableto the employeeand not the employer” Griffin,
661F. 3dat224. (quotind-oulsegeds/. AkzoNobelinc.,178 F.3d 731, 73(bth Cir.1999).

The record evidenceis undisputedthat Vinson requesteda letter from Plaintiff’s
healthcareprovider. After receiving the letter, Vinson requestedclarification. Plaintiff has
admitted that he instructed his medical provider notto provide Vinsonany additional
information. [53-3] 85:2-11[53-10] at p. 2. Ratherthan provide the additional information,
Plaintiff simply failed to reportto work after June 10, 2017therebywithdrawing from the
interactiveprocess.

As Vinson points outjt is firmly establishedunderLoulsegedand its progeny in this
Circuit that an employer cannot be foundo have violated the ADA when the employeeis
responsibldor the breakdown ahe interactiveprocess178 F.3dat 736. The Fifth Circuit very
recently affirmed a grant of summaryjudgment onfacts very similar to this casewhere the
employerprovided a reasonable accommodatiget, the plaintiff resignedfrom his job rather
thanengagingn theinteractiveprocessJacksorv. Blue Mt. Prod. Co., 761Fed.Appx. 356(5th
Cir. Feb. 21, 2019). Thus, under thdacts of this case,Vinson can bear no liability for a
violation of theADA, andsummaryjudgments warranted.

1. CONCLUSION

Basedon the foregoing,the Court finds no genuingsueof materialfact that Vinson
provided areasonableaccommodatiomndthat Plaintiff withdrew from the interactiveprocess.
Accordingly, judgmentas a matter of law is warrantedin favor of Vinson Guard Service.

Therefore,IT IS HEREBY ORDERED that Defendant’'s Motion forSummaryJudgmentis



granted all other pending motionare deniedasmoot, andafinal judgment pursuartb Federal
Rule ofCivil Procedure 5&iill beenteredseparately.

SOORDEREDandADJUDGEDthis 8th day of July 2019.

/5! Keith Starrett
KEITH STARRETT
DISTRICT COURTJUDGE




