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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
EASTERN DIVISION
LACRYSTAL HUBBARD, etal., PLAINTIFFS

V. CIVIL ACTION NO. 2:18 -CV-91KS-MTP

GENERAL DYNAMICS INFORMATION
TECHNOLOGY, INC. DEFENDANT

MEMORANDUM OPINION AND ORDER

This matter is before the Court on the Motion fan@itional Certification of a Collective
Action Clasq69] filed by Plaintiffs, LaCrystal Hubbard and Krisha D. Hollingsworrefendant
General Dynamics Informatiohechnology, Inc. (“*GDIT”),has responded [80, BaAnd Plaintiffs
replied B4]. Having reviewed the partiesubmissionsnd the record in this cause, as well as the
relevant legal authoritiegnd otherwise being fully advised in the premises, the Ciowld that
the motion is not well taken and will be denied
l. BACKGROUND

GDIT has operated contact centers at thirteen locations throughout the United States
pursuant to different government contracts. [81] at p. 2. One such contact cenltecated in
Hattiesburg, Nbsissippi Id. The primary focus of this contact center wasupport the Centers
for Medicare & Medicaid Services (“CMS”) with the Federally Facilitated Matkegs and
Medicare Program by taking calls from customers about these prodda@®IT provided these
services through a contract known as Contact Cergerdfions (“CCO”)ld. At the call centers

GDIT employed CCO agents, including Customer Service RepresentativBR"},dnternal
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Support Group (“ISG”) employees, Quality Specialists, Instructorsiéraj and Supervisors to
support the contract and the custonher.

Plaintiffs, LaCrystal Hubbard (“Hubbard”) and Krisha D. Hollingsworth
(“Hollingsworth”), former employees of GDIT in various capacitiéied this lawsuitagainst
GDIT as individualsand on behalf of others similarly situatéak, alleged violations of the Fair
Labor Standards Act, 29 U.S.C. 88 26flseq

A. Allegations of theAmended Complaint and FLSA Violations

In their Amended Complaint, Plaintiflubbardalleges® that sheand others “similarly
situated” worked over 40 hours in one week for one or more weeks while employed at GDIT, and
GDIT did not compensate them on a routine basis and failed to compensate them at thratproper
for their overtime. [37] 91 10, 12. Plaifis allege that “Hubbard and others similarly situated
worked approximately 2Q0 overtime hours each week depending on the individual and the
circumstances.” [37] 1 13. Allegedly, the

nature of the work performed during the overtime hours included thatkvas the

responsibility of the employee at their regular rate ofgmwell as work that was

the responsibility of others who were paid at higher rates of pay. Often the purpose

of the overtime was for employees to complete their daily duties anddaiget

guotas . . . Failure to work overtime in order to meet said quotas resulted in

disciplinary measures being taken against the employee.
[37] 1 14.

In their“Collective Action GeneralAllegations” Plaintiff Hubbard alleges that she brings
the acton on behalf of herself and “all persons who previously worked or currently work idr GD

at customer service call centerbo were not paid an overtime premiaftra rate not less than one

and onehalf (1%2) times the regular rate at which they are emglforeall hours in excess of forty

I Although there are two nam@&hintiffs, most of the allegations mention only Hubbard.



(40) hours in a work week[37] at  19(emphasis addedplaintiffs then allege that Plaintiff
Hubbardis factually similarly situated to the collective action memberssélks to represeand

that she is “personally aware that other persons who worked for Defendantv@i2 subject to
thesame practices and policies instituted by Defendant GDIT of requiring the putativeticelle
action Plaintiffs to work more than 40 hours in a single week and failing to pay them an overtime
premium. . ..”[37] at 11 21, 2@mphasis added). Plaintiff Hubbard also alleges that they worked
“more than forty (40) hours each week, completing tasks that went bdgandchimisactivities.”

[37] 1 23. Finaly, Plaintiffs allege that they and others have held multiple positions at GDIT that
were misclassified as being exempt from overtime pay and were deni¢itheveay as a result

of such misclassification. [37] at { 25.

In the allegationparticularly reléing to alleged violations of the FLSA, Plaintiff Hubbard
alleges that she and otBavere norexempt and subject to the “FLSA as it pertains to whether or
not Plaintiff Hubbard and others similarly situated were entitled to minimum wagevantime
pay for all hours over forty (40) hours worked in a given week.” [37] § 36. She goes on to allege
that they are entitled to overtime pay and have not received it and that GDI€d/iblat-LSA by
misclassifying her and others as exempt employees. [37] &:39.3

B. Procedural History and Summary of Arguments

Plaintiffs filed this action on May 24, 2018. [1]. There were a number of notices frem opt
in plaintiffs filed early on in this matter. {83]. GDIT filed a Motion to Dismiss as to portions of
the Plantiffs’ claims [21], and the Court dismissed Counts Il and Il with pregdig4].
Following a case management conference on September 6, 2018, the Court entered @adaeiti
Management Order allowing for a few months of discovery prior tdtamtiffs having to file

their Motion for Conditional Certificationn or before the deadline of December 3, 2363. On



September 7, 201P]aintiffs filed anAmended Complaint [37]. In the ensuing monthsré¢ were
depositions, document exchangesweell as written discovery takemfter being granted a brief
extension for filing this motion [66], Plaintiffs now seek conditional certiicat

Plaintiffs seek to conditionally certify the following class:

All Hattiesburg, MS and Waco, TX General Dynamics Information Technology, |

(“GDIT”) non-exempt employees who were denied overtime pay and/or straight time pay

as a result of policies, procedures)d customs and practice related to security and

recordng time worked.
[69] at v 4.

In support of their motiorRlaintiffs argue that Plaintiffs and other similarly situated-non
exempt employees were denied overtime pay and/or straight pay as afrégt’s policies and
practices: namely that both GDIT’s security procedures and GDIT’s timedregoand time
reporting policies/custorand practiceesulted in uncompensated time workjgd] at . 5, 16.
Plaintiffs submittechumerous document&DIT's CCO Secure Floor Policjs9-3]; the written
job description for a Quality Monitdi69-15} HCSD Contact Center NeleBxempt Beginning and
End of Day Guideline for Use withTS NETT[69-6]; excerpts from the depositions of Hubbard
[69-1] and HollingswortH69-2], and Joseph Doctor, the 30(b)(6) represemdor GDIT [69-4,

5]; and delarations from the following individuals: Krisha Hollingswofé9-7], Cedric Dallas
[69-8], Alexandra Disney69-9], Kenya J. PoliorfMcNaire [69-10], Whitney Ware [6912], Carl
E. Johnsor{69-12], Betty Lee Young69-12], and Rosa Belara Youn@9-12] Plaintiffs also

submitted a proposed notice to go to potential class men®@ds3] and proposed notice of

consent to join [69-14].



GDIT denies liability for violations of FLSA and presents a host of aegisin opposition
to conditional certificatior? In their opposition memorandunGDIT asserts the following
arguments(1) Plaintiffs cannot obtain conditional certification of claims that are not abligha
and that the class to be certified is not supported by the allegations of the Amendadi@pm
(2) Plaintiff Hubbard is noyet a party to the collective action and therefore not a proper class
representativé;(3) Plaintiffs cannot show that they are similarly situa{@l Plaintiffs have not
shown sufficientinterest in joining in the lawsu®(5) Some potential oph plaintiffs are not
viable parties. [81].GDIT also submitteda host of documentary evidence for the Court’s
consideration in determining whether Plaintiffs have carried their initialdouforissuing notice
to a potential class of aggrieved employees. [80] Ex. 1-27.
I. DISCUSSION

A. General Background of the FLSA

Enacted in 1938, the FLSA established a minimum wage and a rate for overtime
compensation for each hour worked in excess of forty (40) hours in each workweek. 29 U.S.C. 88§

206(a)(1), 207(a)(3). An employer who violates these provisions may be held lcablby for

2 The Court finds thatmanyof these argumenisre premature to the extent they address the merits of the claims.
Given the Court’s denial of conditional certification, GDIT is free igerdhese issues in a subsequent dispositive
motionon the named Plaintiffs’ claims

3 GDIT cites toaFourth Cicuit case in suppodf its contention that when claims fail as a matter of stification

is not appropriate. [81] at p. 11 (citihgre Family Dollar FLSA Litig, 637 F.3d 508 (4th Cir. 20)1However the
Family Dollar case involved an appeal ofgaant of summary judgment on FLSA claims, and in affirming that
decision, the Fourth Circuit simply found it unnecessary to addtesther the district court properly refused to certify
the action as a collective actidd. at 519. There have been notians for summary judgment in this caaad the
Court declines to engage in the summary judgment type of analysis @EkS at this stag@&his argument is better
made when addressing the merits of the case becomes appropriate.

4 LaCrystal Hubbardubsequentlfiled her Notice of Consent to Join as @pPlaintiff on January 14, 2019 [82].

> The Court will not address this argument because the contentiondraatle too few potential plaintiffs to permit
conditional certification is not relevant as there is no numerosity exgaint for conditional class certification under
§ 216(b).See Townsend v. Central Pony Express,, INo. SA-17-cv—00552-OLG 2018 WL 2432962, at *3 n.5
(W.D. Tex. Jan. 26, 2018giting Cantu v. Vitol, Ing No. H-09-0576 2009 WL 5195918, at *5 (S.D. Tex. Dec. 21,
2009);Roberson v. Danny Ontiveros Truckimgp. 080552, 2008 WL 4809960, at+8 (E.D. Cal. Nov. 3, 2008).



backpay, liquidated damages, and attorney's fees. 29 U.S.C. § Hdfle\er, the FLSA did not
define “work” or “workweek.”

As a result, as explained in the casdBR, Inc. v. Alvarezthe United States Supreme
Court interpreted those terms broadly, defining “work” as “physical or mexedi@n (whether
burdensome or not) controlled or required by the employer and pursued necessarily anly prim
for the benefit of the employer and his business.” 546 U.S. 21, 25 (2fiGdjons omittedl
Similarly, the high court defined “the statutory workweek” to “includ[e] iatlet during which an
employee is necessarily required to be on the employer's premises, on duty reacribed
workplace.” IBP, 546 U.S. at 25 (citations omitted). When such expansive definitions were
applied, courts issued rulings that fourtle time spent traveling between mine portals and
underground work areas and the time spent walking from timeclocks to work benches was
compensablas part of the workweekd. at 26. (citations omitted). These decisions flooded the
courts with litigation, and Congress responded by enacting the Ro+Rdrtal Act.ld.

The Portalto—Portal Act exempted employers from liabilion future claimsfor two
categories of workelatedactivities which had been previously been treated as compensable
under the case law: walking on tlenployer's premises to and from the actual place of
performance of the principal activity of the employee, and activities that pvelieninary and
postlimnary to that principal activityid. at 27.Part Il of thePorta-to—Portal Actentitled “Future
Claims,” provides in relevant part:

(a) Except as provided in subsection (b) [which covers work compensable by

contract or custom], no employer shall bejeabto any liability or punishment

under the Fair Labor Standards Act of 1938, as amended, ... on account of the

failure of such employeto pay an employee minimum wages, tor pay an

employee overtime compensation, for or on account of any of the fojow

activities of such employee engaged in on or after the date of the enactment of this
Act—



(1) walking, riding, or traveling to and from the actual place of performande of t
principal activity or activities which such employee is employed to perfanah,

(2) activities which are preliminary to or postliminary to said principal activity or

activities,which occur either prior to the time on any particular workday at which

such employee commences, or subsequent to the time on any particular workday at

which he ceases, such principal activity or activities.

which occur either prior to the time on any particular workday at which such

employee commences, or subsequent to the time on any particular workday at

which he ceases, such principal activity diaites.
29 U.S.C. § 254(a).

As mentioned, the FLSA requires covered employers to pay a minimum wage toegsploy
andovertime compensation twn-exempt employees for hours they have worked in excess of the
defined maximum hours. 29 U.S.C. 88 2P67(a).Claimsagainst employers who have violated
either the minimum wage @he overtime compensation requirememtslier29 U.S.C. § 216(b)
aretypically called wage and hour claims.

In some cases, despite the exemptions in the RorRbrtal Act,employees continue to
seek recoverynder the FLSAor certain preliminary and postliminary work activitibsit would
seem to beexempted under the PormtPortal Act by argung that these activities are
compensable because they ‘@ integral and idispensable part of the principal activitieSée,
e.g., Steiner v. MitchelB50 U.S 247, 256 {956. Examples okuch claims are those for having
to don and doff specialized protective gesge Steineand IBP, Inc. v. Alvarez546 U.S. 21

(2005), and having to participate in postliminary security screenisge Integrity Staffing

Solutions, Inc. v. Busk74 U.S. 27 (2014).



B. Legal Standard for Certification of Collective Action

The FLSA permits a court to order an action to proceed as a collective action drobehal
others similarly situated. The statute provides:

An action ... may be maintained ... by any one or more employees for and in behalf

of himself or themselves and other employees similarly situated. No emph@ayee s

be a party [aintiff to any such action unless he gives his consent in writing to

become such a party and such consent is filed in the court in which such action is

brought.

29 U.S.C. § 216(b). Thus, unlike a class action filed under Federal Rule of Civil Pe28&dc,
a collective action under 8 216(b) provides for a procedure teifigptather than “opbut.”
Roussell v. Brinker Int'l, Inc441 FedAppx. 222, 225 (5th Cir.2011) (citingandoz v. Cingular
Wireless LLC 553 F.3d 913, 916 (5th Ci2008)). District courts have discretion in deciding
whether and how to provide “timely, accurate, and informative” notice to prospedingffs.
Hoffman-La Roche Inc. v. Sperling93 U.S. 165, 172 (1989).

1. This Court utilizes the Lusardi approach.

In determining whether class certification is appropridbe Fifth Circuit has not
specifically ruled orhow to proceed nor hasspecificallyaddressed the meaning of “similarly
situated”under the FLSA Clarke v. Convergys Customer Management Group, 87®© F. Supp.
2d 601, 604, (S.D. Tex. 2009 otwithstandingthe majority of courts within this circuliave
adopted thé.usarditwo-stage approachSee, e.g Santinac v. Worldwide Labor Suppot07 F.

Supp. 3d 610, 614 (S.D. Miss. 2016%ingLusardiapproacly Vanzzini v. Action Meat Distribs.,

Inc., 995 F.Supp.2d 703, 719 (S.Drex. 2014)(same)Harris v. Hinds CountyNo. 3:12cv-542,

8 This District has previously noted that “[tjhesardimethod is recognized as ‘the favored apphday courts in
the Fifth Circuit.” Harris v. Hinds CountyNo. 3:12cv-542, 2014 WL 457913, at *2 (S.D. Miss. Feb. 4, 20Thp
other approach was set forthShushan v. University of Coloradb32 F.R.D. 263 (D. Colo. 1990), which utilized a
Rule 23 tass action certification analysiSee Mooneys4 F.3d at 1214.



2014 WL 457913, at *23.D. Miss. Feb. 4, 2014) (sam&)lateos v. Select Energy Sens.C,

977 F. Supp. 2d 640, 643 (W.Dex. 2013) (same)Tice v. AOC Senior Home Health Cqr26
F. Supp.2d 990, 994 (E.DTex. 2011) (same)Marshall v. Eyemasters of Tex., Lt&72 F.R.D.
447, 449 (N.DTex.2011) (same)Strickland v. Hattiesburg Cycles, lnd&No. 2:09cv-174, 2010
WL 2545423 (S.D. Miss. June 18, 2010).

The two stages of theusardi approach are the “notice stage” and the “decertification
stage”or “merits stage.’SeeMooneyv. AramacadSvcs. Cq.54 F.3d1207, 121q5th Cir. 1995)
Harris, 2014 WL 457913 at *2.The firststep in theLusardiapproachs to decide whether to
issue notice to potential class memb&seMooney,54 F.3d at 121-34. At the notice stagéhe
district court “determines whether the putative class members' claims areestlffisimilar to
merit sending notice of the action to possible members of the classvedo v. Allsup's
Convenience Stores, In6G00 F.3d 516, 519 (5th Ci2010). Sub decision is solely within the
district court’s discretion and is not mandatddge Sickland 2010 WL 2545423 at *2.

Upon such conditional certification, the potential plaintiffs are given notice and the
opportunity to opt inSee Clarke370 F. Supp. 2d at 604°The second stage occurs when and if
the defendant files a motion fdecertification, after discovery is largely complete and more
information on the case is availableTZb v. Moore Feedtore Inc., No. 3:14cv-65,2015 WL
2415530, at *3 (N.D. Miss. May 21, 2015) (quoti@pse v. Danos and Curole Marine
Contractors L.L.C., 2015 WL 1978653 K.D. La. May 4, 2015)At the “merits stage,” the

defendant can challenge the class and the court must “again make a faetuaindéibn as to

7 Mooneyinvolved claims undethe ADEA, whichin 29 U.S.C. 8§626(bincorporated Section 216(b) of the FLSA
for collective actionsSee54 F.3d at 1213The court discussed tlewmpetingLusardiand Rule 23 approaekto
class certification, but found it “unnecessary to decide which, if eitfidheocompeting methodologies should be
employed in making an ADEA class certification decision” lfidthatinquiry “for another day.1d. at1216.



whether the opin plaintiffs are similarly situated; however, the scrutiny applied in thenskec
state is much more rigorous than that of the notice St&geckland, 2010 WL 2545423 at *2.
“Decertification scrutiny requires the Court to look beyond the pleadings andviffjdastead
the Court must determine whether the potential plaintiffs are similarly situated in lighttio
information gathered during post-opt-in discovety.”
2. The Plaintiff’'s burden at the notice stage

Because this case is presently in the notice stage, we look particularly ahevR&intiff
must show with regard to being similarly situatéthe standarét this stge is not particularly
stringent, but “it is by no means automatidrha v. Int’'| Catastrophe Solutions, Iné93 F. Supp.
2d 793, 798 (E.D. La. 2007As this Court has noted, because the request for certification typically
comes early in thétigation, it is usually based on the pleadings and attached affidatiitsho
discovery having been conduct&trickland 2010 WL 2545423 at *2VicKnight 756 F.Supp.2d
at 802. However, in this case, there has been more, including depositions, written distdvery a
some document productioifhefact that some discovery has been condudtes not change the
Plaintiffs’ burden.SeeMcKnight 756 F. Supp. 2d at 802. Howev#ris Court will consider that
fact when determining wheth®taintiffs havemet their burden after having been afforded some
time for discovery.

Without specift direction from the Fifth Circuit regarding the particular showing needed
at this stage in an FLSA setting, courts oftely on the Fifth Circuit’s recitation of tHeusardi
approach in the case Blooney. Aramaco 8rvicesCo. supra, noting that'[a]t the notice stage,

‘courts appear to require nothing more than substantial allegations that the mldssv@embers

8“The plaintiffs bear the burden of proof on all issues pertinent to the instaion.” Conerly v. Marshall Durbin
Co, No. 2:06¢cv-205, 2007 WL 3326836 at *8 (S.D. Miss. Nov. 6, 2007).
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were together the victims of a single decision, policy, or plan infected byndiisation.” Lima,

493 F. Supp. 2d at 798iting Mooney 54 F.3d at 1214 n. 83ecausévlooneywasdecided in the
ADEA context it mentions discriminationbut “discriminatiori is irrelevant under the FLSA.
Thus a better statement of the standandthe FLSA setting is thdfp] laintiffs are similarly
situated vinenthey suffer from a single, FLS®iolating policy and when proof of that policy or

of conduct in conformity with that policy proves a violation as to all the plainti®affers v. Sitel
Worldwide Corp, No. 3160128, 2016 WL 3137726 at *2 (M.D. Tenn. June 6, 2(qtGing
Watson v. Adv. Distrib. Servs., L1298 F.R.D 558, 561 (M.D. Tenn. 20143ge also Harris

2014 WL 45791t *2 (‘The lenient standard requires at least a modest factual showing sufficient
to demonstrate that the plaintiff and potehglaintiffs together were victims of a common policy

or plan that violated the law;"O’Brien v. Ed Donnelly Enters., Ind\No. 2:04cv-85, 2006 WL
3483956 at *3%.D. Ohio Nov. 30, 2006) (“Plaintiffs must demonstrate that the Defendants had a
common policy or plan in violation of the FLSA that negatively impacted the origntbhoptin
Plaintiffs.”)

Some courts, including this one, halsofound that at the notice stage, in addition to the
foregoing, thata plaintiff must make a minimal showing that (1) there is a reasohalisis for
crediting the assertion that aggrieved individuals exist; (2) those aggrievedduadiéviare
similarly situated to the plaintiff in relevant respects given the claims efletises asserted; and
(3) those individuals want to opt in to the lawsu@ge, e.g.Santina¢ 107 F. Supp. 3@t 615;
McKnight 756 F. Supp. 2d at 80Harris, 2014 WL 457913, at * 2¥lorales v. Thang Hung Corp.
No. 4:08-2795, 2009 WL 2524601, at *2.(3 Tex. Aug.14, 2009). This lenient standard requires
at least a “modest factual showing” thae tplaintiffs are “similarly situated” to the other

employees named in the proposed cldssris, 2014 WL 457913, at * 2fargas v. HEB Grocery

11



Co., LB No. SA12-CV-116XR, 2012 WL 4098996, at *2 (W.D. Tex. Sept. 17, 2012) (citing
Realite v. Ark Rests. Cary F. Supp. 2d 303, 306 (S.D.N.Y. 1998pe also Pedigo v. 3003 S.
Lamar, LLP. 666 F. Supp. 2d 693, 698 (W.D. Tex. 2009).

In wage and hour casdhis means the proposed class must be “similarly situated in terms
of job requirements and similarly situated in terms of payment provisidethis v. Stuart
Petroleum Testers, IncNo. 5:16CV-094RP, 2016 WL 4533271, at *2 (W.D. Tex. Aug. 29,
2016)(citing Pedigq 666 F. Supp. 2d at 69&)arris, 2014 WL 457913, at * 2 (explaining that
the positions compared need not be identical but similar with respect to job requiranpay
provisions).A plaintiff must show thathe proposed class members “performed the same basic
tasks as part of their employment and were subject to the same pay decisioies, pmiic
practices.’Mathis, 2016 WL 4533271, at *4citing Tice v. AOC Senior Home Health Cqrp26
F. Supp. 2d 990, 996 (E.D. Tex. 2011)). Empks/aeed not be “similarly situated in each and
every aspect of their employment,” but rather there must be simply “somdiadatfacts or
legal nexus” binding together the claims “so that hearing the cases togetimatgsqudicial
efficiency.”ld. (internal quotations omitted). The ultimate purpose of the similarly situatedynquir
is to determine whether “hearing the cases together promotes judicia@reffi¢ciMcKnight 756
F. Supp. 2d at 801.

C. Analysis

Plaintiffs seek to conditionally centthe following class:

All Hattiesburg, MS and Waco, TX General Dynamics Information Technology, |

(“GDIT”) non-exempt employees who were denied overtime pay and/or straight time pay

as a result of policies, procedures, and customs and practice relasedurity and

recording time worked.

[69] at | 4.
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Again, d this stage the Court anly concerned with whethénepotential plaintiffs in this
class are similarly situate&ee Lynch v. United Svcs. Auto. Asd49il F.Supp.2d 357, 368
(S.D.N.Y.2007) (“At this procedural stage, the court does not resolve factual disputes, decide
substantive issues going to the ultimate merits, or make credibility determiriations.
Unfortunately thePlaintiffs focusalmostexclusively orthe merits of tk caseand spend virtually
their entire brief arguing how the security measures msdestimekeeping resulted in
uncompensated timevhich is prematurgSee Longcrier v. HA Ca, 595 F.Supp.2d 1218,
124041 (M.D. Ala. 2008) (“To the extenfthe partieswould now argue the merits of the case,
such debates are premature and inappropria@ohsequenththeir burden at this noticgage is
lost in the fray. Both parties’ arguments as to the merits of the claims are bistdebther day.
For now as it pertains to the current relevamalysis, GDIT provides some, bRtaintiffs do
absolutely no analysis to show t@eurt how tlese plaintiffs are similarly situated, even with an
extremely low burdenThe Courtwill now addressthese various standals andexplain how,
regardless ofvhich particular of the standaid used Plaintiffshave failedo satisfy their burden

1. A Custom, Policy, or Plan that Violated theFLSA

As previously notedone standar@t the notice stag&equires at least a modest factual
showing sufficient to demonstrate that the plaintiff and potential plaintiffs tage#re victims
of a common policy or plan that violated the lawdarris, 2014 WL 457913 at *2 (citation
omitted). Plaintiffs seek to certify a class ioidividuals whowere subject to a security screening
and timekeeping policies that resulted in overtime pay and/or straight time pHya€jbes that

certification should be denied because Plaintiffs should be held to their pleadidgsese claims

® Indeed Plaintiffs spend 11% pages of their memorandummiaggthat the security procedures are an indispensable
part of the principal activities of the employees’ jalosl another 6 % pages arguing that the timekeeping practices
resulted in uncompensated tinfig0] at pp. 516; 1622.

13



were not pled. Plaintiffs argue in reply that they are not required to provide that mudh detai
claiming that in Paragraphs 19, 20, and 36 the Plaintiffs claim minimum wage aricheyeay

which is sufficient. The Court agrees with the Defendant.

a. Plaintiffs did not plead that security or timekeeping policies
resulted in straight time/overtime pay.

Defendants cite to cases from the District of Columbia and the Middle Districtradd-lo
for the proposition that theroposedtlass must match the allegations in the complaint. [81] at p.
12 (citingStephens v. Farmers Rest. Grp91 F. Supp. 3d 95 (D.D.C. 2018Blerra v. U.SServ.
Indus., Inc, 2013 WL 1610414 (M.D. Fla. Apr. 15, 2013). The Court finds these cases persuasive,
and in its discretion finds that certifying a class that was never pled waultireunfair prejudice
to theDefendant becauseDIT hasbeen unable to test the sufficiency of such a pleadhagin,
Plaintiffs seek to certify a class who were denied overtime pay antdmghsétpay as a result of
GDIT’s policies relating to security and recording time workEaere are no allegations the
Amended Complaint that would support such a class of plaintiffs.

First, Plaintiffs never alleged any claim for “straight tim&." The Amended Complaint
contains no allegations regarding a violatiorirefFLSA for GDIT’s failure to comply with the
minimum wage requirements or failing to pay “straight tiniReViewing the allegations of the
Amended Complainas a wholeit is clearthat the only alleged FLSA violatiostems from an
allegedfailure to pay overtimeSee suprat Section I(A);[37] at 11 9, 10, 12, 13, 14, 19, 22, 23,

25, 38.Contrary to Plaintiffs’ asetions,Paragraphs 19, 20, and 36 do not support any claim for a

10The Court declines to address at this time whether “straight time” is everensablainder the FLSA

14



minimum wage or “straight timé claim, particularly not with regard to any
policy/procedure/custorand certainlynot due to security screenings or timekeeping procedures
Paragraphs 19, 20, and B@relyincludethe words “unpaid wagesind“minimum wage” ** but
there are no factual allegations that allege that Plaintiffs were not paid a minimem wag

Second, aforthe overtime violations, tie are no allegationsf anypolicies, procedures,
and customs and practice relating to security or timekeeping proceuupestedly resultingn
uncompensated overtime. Thealy mention of &policy” is when Plaintiffs alleg that GDIT
instituted a policy ofequiring the Plaintiffs to work more than 40 hours a waed failing to pay
them the proper overtime rate. [37] a3 Plaintiffs particularly allegedhat the nature of the
overtime work was the employee’s regular work as well as work thatheass$ponsibility of
others who were paid a higher rate and that the purpose of the overtime work"c@aspiete
their daily dutie$ and"“meet daily quota’[37] at § 14. This theory of overtime recoyés not
even mentioned in the class sought to be certified. Not one declarant mentions haviegj to me
quotas.

Plaintiffs have changed course completely and now seek either straigbt pagrtime
compensation for various tasks performed off the clock and due to having to go tbecugty
screenings. None of this was pled in the Amended Complaint. In fact, in their Reyuhyiffel
admit that it wanly during tre course otthis initial discovery periodhat they learned of what
they believe to be compensable work thats “integral and indispensable to the job duties
Plaintiffs, and others, were hired to perform” that went unpaid. [8d]lalt begs the questier

what was the original basis for the collective action?

11 paragraph 36 alleges that Plaintiffs were “subject to the provisidhe BLSA as it pertains to whether or not . . .
[Plaintiffs] were entited to minimum wage and overtime pay for all hours overyf¢40) hours worked in a given
week” [37]. This does not support any common policy that resulted in a minimunistizgght timeviolation.
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Third, not only does the Amended Complaint faihtention any particular plan or policy
relating in any way to security procedures or procedures for recordiaghihalsdhere areno
allegations to support a theory regardiimgegral and indispensable warlpparently,Plaintiffs
are now attempting to bring a claim for those preliminary and postliminary actividesr
typically excluded under the Poral-Portal Act, when GDIT was never on notice of such a claim.
To now proceedwith a collective action on this netiveory would be patently unfair to GDI$ee
Stephen291 F. Supp. 3d at 11\ ccordingly,because the proposed class goes beyond the scope
of the allegations of the Amended Complaint, in its discretion, the Court finds thattiba shall
be deniedSee Herrera v. United States Serv. Indus.,,INo. 2:12cv-258, 2013 WL 1610414
(M.D. Fla. 2013) (denying certification when neither the description afgod employees to be
certified nor the alleged FLSA violations matched those described in thel&atn}?

b. Plaintiff still failed to show that potential plaintiffs together
were victims of a common policy or plan that violatedhe law.

Regardless of the disparity between the proposed/diisss and the allegations of the
Amended Complaint, even under these unpled new theories of liaBlaintiffs still fail to carry
their burden to show that others are similarly situated with regard to the secweiening and
timekeeping procedures.

I. Security screening

Because th@laintiffs have clearly allegednly overtime violatios, even if thesecurity
screeningvas a policythatallegedly resultedh uncompensated overtime, what is conspicuously
missing from each of the declaratiosgbmittedis any assertion thatither of theseolicies

resulted in uncompensated overtinkaintiff Hollingsworth and Cedric Dallas both averred that

2 This case iparticularlypersuasive because the ElstleCircuit has also adopted thesarditwo-stage approach
described irMooney v. Aramaco Services Compa®geHerrera, 2013 WL 1610414at *1.
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failure to follow security protocols would subject an employee to discipline and possibly
termination but never state that it resulted in uncompensated overtime’];[§69-8]. The
declarants make no mention of working overtime at all. It is not enough to simply smew#se
some common policy in placeuch as a security screentr must result in an FLSA violation.
Having to work overtime asrasult of complying with this policgould arguablye implied if the
declarantsat leasthad stated that they were fuime, 40-hour-aweek employees, butot one
makes such a statemenin fact, they make no mention thifeir employeestatus oiallegea lack

of overtimecompensation at all.

Furthermore, th€ourt cannot assume that any of the declarants argénidlemployees
because there has been evidence submitted that CSRs can be, indeed GDIT clearsythat,
parttime.* If these declarantsare indeed patime, then there would be no overtime violation,
and they would be looking to recover simply for work they claim should be uncompendatsd, w
again goes beyond the claims in the Amended Complaint and not pvdpat.is more, the
declarats do not address whether they are-egampt or exempbut misclassified, which is
important given that Amended Complaint maké4.8A misclassification claimThus,Plaintiffs
have failed to establish that they are similarly seédatr even fall into the class seeking to be
conditionally certifiedbecause they fail testablish a common policyelating to security

procedureshatviolates the FLSA.

B nterestingly,Hollingsworth is the only one who provides any estimate of the timessary to go through the
security screening, and she states that it takes approximadalyidutes[69-2] 75:1-4. Plaintiffs would have to all

be full-time employees, getting exact9 hours consistentlfor 3-4 minutes a day to result in any overtime, and even
then,it would only be nominalThe named Plaintiffs do not aver, or in any way make any showindthaate ful
time, 4Ghoura-week employees, nor do any of thetentid plaintiffs except for Betty Lee Young and Rosa Belara
Youngin their affidavits]69-12], the latter of whom GDIT claims was never a GDIT emplojg®1] at | 6.

4 plaintiff testified she led a team of péirne CSRs.[8610] 42:714. GDIT’s JosepHDoctor avers that most CSRs
do not work fulltime. [80-2] T 13.
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il Timekeeping Procedures

With regard to timekeeping, the declarations submitted again fagtadblisha coherent
common policy or plathat resulted in FLSA violationsin their memorandun®laintiffs readily
acknowledge that GDIT has written policies for beginning and end o&dayties which told
employees how to enter their timd. (citing to [695], a GDIT document titik “HCSD Contact
Center NorExempt Beginning and End of Day Guideline for Use with ETS NETT Employee
View”). This written policy mandates that the “first work activity of the day” is the gotessing
“CTRL+ALT+DEL” on the computer and at the end of a shift to restart the computer to ensure
that it is powered on for the next shiff. Per the policy, employees are to log out and “record all
time workedand the estimated time it takes to complete the end of slivitiast’ [70] at p. 17;
[69-5] (emphasis added).

Unfortunately for Plaintiffs they have failed to identify any common policy tatmgrary,
any directive from GDIT to violate the policy, or anidespreadgractice of GDIT of its changing
employee timewvorked to deduct for any particular activity. Instead, dieelarations vary with
regard to the allegations of timekeeping. It does not appear that the policyegsél m overtime
but rather the unique scenarios that ease due tmther circumsinces For example, everal
employees noted that if technical problems or computer updates occurred, it woultidamep t
longer than anticipated. [68] Disney Dec.; [6910] McNair Dec.; [6911] Ware Dec® Technical
problems and computer updates are random occurrences that do not stem from a GRJT poli

practice or decisionPlaintiffs point out that Hubbard testified that some computers would be

% nterestingly, neither of theamedPlaintiffs ornor anypotential plaintiff/declarardccouns for how they would
incur overtime if they are allowed to estimate the time it takes to complete tHaf-ehift activities.

% The exactlaimis: “Employees were required to wait until the computer restartedebtfey left, and this often
resulted in additional uncompensated time if the computer experienced angakptoblems or updatesd to be
installed.” [699, 10, 11].
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completely shut down and would require rebooting before they could be used. [70] at p. 17. This
is a single allgation not common to all plaintiffs and is merely a random occurrencadhat
does not stem from a GDIT policy, procedure, or decision.

Plaintiffs also claim that Hubbard testified she and other employees wertotohly
submit the amount of time thelocked on their phones and were told to take time off their time
sheets. [70] at p. 18. However, upon review of the testimony, Hubbard actually testfiedyva
that “they told us that we couldn't clock time before we logged into the phonghe .only time
that we can clock is when we're at our desk and actively monitoring. And we can only be in that
clock on that phone for eight hours and nothing past that. And if we did, they made us take that
time out of our time sheet. And there were repeatedids sent to us telling us to take that time
out of our time sheét[69-1] at 7671. While it appears Hubbard is trying to articulate a GDIT
policy regarding timekeeping, without getting into the merits of whether it is @isnff FLSA
violation claim, the bottom line is there is not one declarant who claims that they ldemettke
time out of their time sheet. The emails Hubbard testified to were not submitiad, tiiere does
not appear to be a common plan or policy in this regard that wao@amditional class certification.

In addition, Hubbard claims that she did trainings off the clock and would be stopped by
co-workers and asked question relating to work prior to her logging on to her phone. [70];at p. 18
[69-1] 72:925; 110:1725. Again, these are not situations common tgaliential plaintiffssuch
that they were all victims of a common policy, particularly that resulted in an RFi&ation.
Hubbardsimplycomplains that she did not get paid for it. She testified she got paid faaithegr
if she was clocked into her phone and did the training during that[6@é] 110:516. She just

would not get paid if she performed her training while off the clock, and she does notlaai
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she was required 1o so !’ There are also nather potential plaintiffs that claim they are stopped
by coworkers and asked questions prior to logging in. In any event, while beingqstsitbns
may be frequent for Hubbard, it is a purely random occurrence and not one that efmamadey
GDIT policy, procedure, or decision.

Plaintiffs claim that other employees suffered from the same uncompensaeuatiked.
However, other potential plaintiffs present a host of varying scena@sexampleCarl E.
Johnson claims that he iséysonally aware of GDIT’s practice and procedure of lowering
performance scores for employees taking breaks at what GDIT deemed to lbegnafgptime’
and that he often stayed on the phone and continued to take calls after his shift ended, which
resulted in uncomgnsated time worket[69-12]. First, lowering performance scores has nothing
to do with pay violationsSecondJohnson does not indicate why he stayed on the phone and
continued to take calls, that he was ordered to do so, or that GDIT management ngdseamas
doing so Similarly, Betty Lee Young angosa Belara Young claimed to be required to take calls at
the end of her shift that resulted in uncompensated time, yet neither explains who requinad
them to do sg69-12]. The named Plaintiffeever made such clainend these three are the only
three thamention taking additional calls

There are even more varied claims. Threeiopiaintiffs make claims, but not the same
claims, about bathroom break&lexandria Disney declares thah frequent occasiong her

bathroom break went beyomaur minutes her supervisor would log her out of her phone which

"The only other employee to discuss training is McNair, who claims gegdowere required to complete their
training at the beginning of their shift, before the allotted time for tadd@tlg. She often would not fsh her training
during this time due to assisting other CSRs. In order to finish heinggaghe was instructed on multiple occasions
to log out of her phone and timekeeping system and then complete the tediairfwer shift, which she was not paid
for. [69-10]. It appears that if she were to complete the training at the beginning siifh she would have been
paid, but she “often” would not finish because she was “assisting @®s.”ld. Again, this not a GDIT policy,
practice, or decision thatlegedlyviolated FLSA and resulted in widespread unpaid overtime as a result.
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resulted in uncompensated time. {89 Betty Young and Rosa Belara Young cldimatthey are
aware of GDIT’s practice of docking timeofn paychecks for staying in the bathroom longer than
the time allowed by GDIT manageme[89-12]. There are complaints about GDIT’s calculation
of holiday pay, as well as not being assigned a specific work station and having tdisgend
trying to find an open phone and computer to use. %969-11].

All of these circumstances asemplytoo individualized to warrant a collective actids
the Plaintiffs clearlyacknowledgein the Amended Complainthe alleged FLSA overtime
violationsdepend on the individual and the circumstan{&g] at { 13emphasis added)ikewise
in their Memorandum, Plaintiffs assert that “the Plaintiffs and other simildwigted employees
were subject to the same policies, procedures, and custom and practice whioteleatbyees
working uncompensated time in the form of straight pay and/or overtimel@agnding on the
circumstances of the employees’ hours workgd0] at p. 22 (emphasis added)NVhen the
determination of an FLSA violation depends on each individuatsumstances, it does not
warrant a collective actiogsee Harris 2014 WL 457913 at *2 (quotingngland v. New Ceniy
Fin. Corp, 370 F. Supp. 2d 504, 508 (M.D. La. 200&9e also Tolentino v. C & J Sp&ent
Servs. InG.716 F.Supp.2d 642, 641S.D. Tex. 2010)(explaining thatfithe court finds that the
action arises from circumstances purely personal to the plajrdaiffti not from any generally
applicable rule, policy, or practice, it may deny the conditional certificationts discretim, the
Court finds there are too diverse and unique circumstances to warrant ¢entificatimekeeping

procedures.
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C. CasesPlaintiffs rely on are factually distinguishable.

In support of their motion, Plaintiffs rely on the case8eésley v. GGervices, LRnd
Clark v. Convergy’s Customer Management Group,, Imich areboth “call center” case$®
However, mitherof these cases assidtintiffs’ causebecausgalthough tlose cases also involve
allegations relating tomekeeping policiest is thefactual evidence that is lackimg this case

In Beasleythe plaintiffs came forward with substantial allegations that they and the othe
members of the proposed collective action were required to perform certain whokitvgetting
paid forit. 270 F.R.D. 442, 444 (E.D. Mo. 2010). The court found the plaintiffs had adequately
alleged that they and the other employees they sought to represergquénexkto perform similar
work without pay and had adequately described the work in suffaétatl so that others may be
identified and notifiedld. at 444-445. That is not the case here.

Plaintiff Hubbard did not even submit a declaratiand the deposition excerpts do not
establish how she is similarly situated to other employees regardingaaksine allegedly was
not paid for. She complains about not being paid overtime as a quality monitor and goes on to
complain about tasks she does not get paid for, namely walking through saxdiitging stopped
by other employees to ask her questions. There is no comparison of her work or situation to
others.[69-1] Plaintiff HollingsworthHs declaration does nothing to compare herself to ther othe
employee®ither. The excerpts submitted from her deposition also do not attempt to explain, much
less establish, how she is similarly situated to any other employeg].[Bi&ither Hubbard or

Hollingsworthdiscuss in detail any timekeeping policies; do they aver that they are subject to

18 Plaintiffs also mentiofraust v. Comcast Cable Communications Management, 20C1 WL 5244421 (D. Md.
2011) but aly with regard to arguing the merits of an anticipated defense by GOTaf p. 20Such argument is
premature at this stage.
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any particular GDIT written policies or procedures. Based on the lackaf a@ed comparison in
this caseBeasleydoes not support Plaintiffs’ attempt to conditionally certify a class.

Similarly in the Clarke cas, those plaintiffsmade detailed allegations regarding the
allegedly unlawful policies at issue, hamely that the defendant’s politgnsgscally deprived
the plaintiffs of overtime pay for othe-clock work. 370 F. Supp. 2d 601, 606 (S.D. Tex. 2005).
The plaintiffs in that case halfficiently sought noticeasto asingle job category, on a single
floor, at a single facility for employees wheere all hourly, norexempt employees, and most
importantly, the court found, all potential plaintiffs were alleged to have been subjeetsame
practices and to have performed the same type of unpaid joblthsKisat is not the case here.

Here, there are numerous job categories represeviest. of the declarants are C§R
although none describe their jdities!® The named Plaintiffs held numerous job titlesne of
which during the relevant time period wa€8R?° and performed varying job tasks. None of the
potential plaintiffsclaim to be subject to the same FLSA violating policy. In fact, none @aim
FLSA violation at all. What is more, with regard to this particular classethas been no evidence

submitted by any employee who can attest to being subject to any FLSA viglatiog or

19 Alexandria Disney, Kenya McNair, Whitney Ware, and Betty Lee Youngwanmd all CSRs. [69, 10, 11, 12].
Rosa Belara Young's affidavit states she worked as a CSR, but her declaedéisrslse was a temporary CSR.-[69
12]. Cedric Dallas states only thatwiasan employee. [68]. Carl E. Johnsostates havas a supervisor. [692].

20 plaintiffs have submitted no evidenceta what their job titles and duties were. In the deposition exselptitted

by Plaintiffs Hubbard statesnly that she worked at GDIT from June 28Lithe 2017not what her title was. [69

1] 19:1-4. GDIT, however, introduced testimony and documentdtian in the past three years since May 2015
(assuming without deciding that three years is the appropriate look baok)p Hubbard was a Quality Specialist,
classified as exempt from October 2013 to December 2015 when she becamen@rSagtrvisor, Wwere she
supervised a team of CSRs. {80] 45:1618; 64:1030; 50:1651:13. She then returned to being a Quality Specialist
in March 2016, which had been converted to an hourly positvbith was the last position she hel@0-15]; [80-

11] 65:1521; 8020-24; [80-16]. GDIT also presented evidence regarding Hollingsworth’s employrSéetinitially
began as a CCO CSR, but in August 2014 she moved to ISG, providing suppdrstar@iShandling escalated phone
calls. [8310] 36:337:18. In October 2016, sheecame an acting supervisor and oversaw a team of CSREJ]80
39:2440:7; 41:17; 1:2343:17. In June 2017, she went back to ISG, but soon became a Trainer/Instrioetershe
stayed until late 2017 when she returned again to ISG, which was tipedaistn she held. [8Q0] 44:845:5;[80

10] 48:450:2; 15:2216:1.
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procedure at the Waco facility. As sudblarke does not spport Plaintiffs’ attempt to seek
conditional certification.
2. Other Standards

Considering the foregoing analydiaintiffs fail to establish thatertification is warranted
under any of the other standards as well. As mentj@wede courts have found tHat plaintiff
must make a minimal showing that (1) there is a reasonable basis for créutiagsertion that
aggrieved individuals exist; (2) those aggrieved individuals are similarlyesitt@mthe plaintiff in
relevant regects given the claims and defenses asserted; and (3) those individuals want to opt in
to the lawsuit."See, e.g.Santina¢ 107 F. Supp. 3@t 615;McKnight 756 F. Supp. 2d at 801;
Harris, 2014 WL 457913, at * 2 Even under this standpadticularly with regard to the second
prong, Plaintiffs request for certification failsThere is simply no comparison of the named
Plaintiffs to the opin plaintiffs. As thoroughly explained above, given the claims asserted in the
Amended Complaint, #re is an insufficient factuahowing that the plaintiffs were all subject to
the sameconditionsthat resulted in uncompensated overtime @dere are misclassification
claims asserted in the Amended Complaint, but no one claims to have been mmstlassif
exempt.

The result is the same with regard to the articulataddard in wage and hour cases. As
noted, inthese types of casés be “similarly situated” for elective certification purposbe
proposed clasplaintiffs must be “similarly situated in terms of job requirements and similarly
situated in terms of payment provisionslathis v. Stuart Petroleum Testers, .Indo. 5:16CV-
094RP, 2016 WL 4533271, at *2 (W.D. Tex. Aug. 29, 2016). Plaintiffs never address how they
are similarly situatetb the other GDIT employees at either the Hattiesburg or the Waco locations.

As noted above, not one declarant indicates whether they are hourly, exempt oemqi-&xI-
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time or paritime, or what their job requirements &teAs can be seen from thecta set forth in
footnotes 19 and 20 above, the named Plaintiffs did not hold the same positions, and neither of
them held the same position as the-iopplaintiffs. Accordingly, Plaintiffs fail to make the
minimal factualshowing that would warrant coriinal certificationunder this standard as well.
[I. CONCLUSION

Based on the foregoinghe Court concludes thaPlaintiffs are inappropriately seeking
certification of a class that does not match the allegations of the Amended @bnyia
therefore, the Court denies certification on that basis. Additionally, folpavihorough analysis,
the Court further concludes that Plaintiffs have failed to meet their burden of proofamydeir
thelenient standaiat this notice stageéccadingly, it is hereby ORDERED thahe Plaintiffs’
Motion to Certify Collective Action Class [688 DENIED.

SO ORDERED AND ADJUDGED thig&ndday ofJuly 2019.

/s/ Keith Starrett
KEITH STARRETT
UNITED STATES DISTRICT JUDGE

21 Except for the YoungsSSee supran. 13.
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