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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSI SSIPPI
EASTERN DIVISION

RAMSAY CLARK,

PLAINTIFF
V. CIVIL ACTION NO. 2:18-cv-00109-KSMTP

LARD OIL COMPANY, INC.
and ACM TRANSPORTATION, LLC
and JOHN DOES 1-10,

DEFENDANTS.
/

MEMORANDUM OPINION AND ORDER

This caise comes before the Court on thtion to Exclude Expert Opinions of
Defendant's CPA, C. Mark Bullock94] filed by Plaintiff, Ramsay Clark wherein Plaintiff
argues that Bullock’s opinions should be excluded pursuant to Federal Rule of Evidence 702 and
the standard for the admissibility of expert testimony articulateDaubert v. Merrell Dow
Pharm,, Inc., 509 U.S. 579 (1993). Defendants have responded [106], and Plaintiff filed a reply
[113]. Having reviewedthe parties’ submissions, the relevant legathority, Mr. Bullock’s
opinion letter dated April 30, 2018nd otherwise being fully advised in the premises, the Court
finds the motion is wellaken and will be granted.
|. BACKGROUND

This action arises out of dJune 6, 201Gutomobile accident involving a tanker truck
driven by an employee of ACM Transportation who caustediiacar pileupon Old Highway 11
in Hattiesburg, Mississippi. Plaintiff allegedly sustained multiple injuries in thele@cThere

has been an admissi of liability and thus, the only issue is damages. In support of his damages
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claim, Plaintiff retained Bill Brister, Ph.D., an economist to opine abdaintiff lost earnings
resulting from injuries Plaintiff allegedly suffered. He submitted a repoi®ctober 4, 2017
[90-2] and another on February 28, 2019-]90¢ In opposition, Defendants hired C. Mark
Bullock (“Bullock™) , a CPA, to rebut the opinions of Bill Brister.

On April 30, 2019 Bullock wrote a letter consisting of just over threpages,to
Defendants’ counsel, Edward C. Tayl@4-4].2 In the letter, Bullock states that he has been
retained “to offer opinions regarding Plaintiff Ramsay Clark’s claim fa tdduture earnings in
the aboveeferenced matter.Bullock states in the letter that he reviewed the two reports of
Brister; Plantiffs 2017 federal income tax return; Plaintiff's deposition transcript2'8/for
20102017 and miscellaneous payroll records from Plaintiff's employer4]94Within the
letter he appears to state a number of different opinidhs. firstis contain€e in the first
paragraph: “As will be discussed below, in my opinion, there is no credible basisrthHalakk
has had any significant loss of future earnings as a result of the subject aldgcscoldent.”
[94-4] at p.1.

Bullock then states that aftereviewing Brister's two reports and comparing the
conclusions reached in each report,ithentified six issues thahe believes raise “significant
doubts as to the reliability of the alleged lost earnings claim of Ramsay."(ie4-4] at p.1.
These six ssue statementuld be construed as opinionsibcould simply be the information

Bullock considered to form the bases of his opinidingse six issues are as follows:

I There have been numerous motions seeking to strike the opinions of thes @xpleis matter; thus, reports are in
the record from the various motions and cited to as needed by the C€dsranalysesAlso, it is noted that this
Court entered an Order [130] striking Plaintiff's supplementalgiation wherein Plaintiff contended that rhay
rely on either report or botteports thereby precluding any use by Plaintiff of the October 4, 2019 report.



First, after noting that the claim decreased with the second report, Bullocls opine
that Brister changed his theory because there was no documented loss of earnings
in 2018.

Next, Bullock notes that the decrease in the losses indicates that paissisn@an
be easily manipulated to alter or achieve the desired result.”

Third, he claims that Plaintiff’'s deposition revealed many significant ewthés
than the accident that affed Plaintiffs compensationBullock recites the
deposition snippets in histter.

Fourth, he states that, “The earnings of Mr. Clark reflect a successful carekr path.
While not clearly stated, it appears he recites figures either from Plaiviiff's
or payroll records, perhaps both.

Fifth, Bullock recites Brister's assumptions in his first repantd states that
Brister’'s estimate first assumed “that [Plaintiff] suffered a significaniatoh in
earning capacity as the result of injuries incurred on June 6, 2016,” and the second
assimption was that “this reduction in earning capacity will continue throughout
the remainder of his work life expectancy.” Bullock then states that tlsis fir
report provides proof only that Plaintiff's loss of earnings is temporary urenat
lasting no mae than one yearJune 2016 to June 2017 and that Table 1 Earnings
Schedule proves that assertioBullock also states that Plaintiff's deposition
testimony supports many causéw the 10% drop in earnings in the year
following his injury.

Sixth and finally, Bullock asserts that the business reasons for hiring a helper to
be paid 15% of Plaintiff's omissions is not proven in Brister's report and that the
arrangement appears be short term in duration and has to date lasted no more
than a few months.

Otheropinions appear to be contained in the “Summary of Conclusiahg;h state:

A. Dr. Bill Brister’'s reduction in alleged loss of earnings from $958,772 down to
$664,981 (30.64%) proves his various theories and assumptions are not based
upon facts but instead are based upon statistical analysis easily madipalate
achieve the desired result.

B. The Reasons [Plaintiff's] income escalated were quoted directly from his
deposition and included moving from inside or counter sales to outside sales
where he was compensated by a 2% commission on sales. His compensation
jumped from approximately $50,000 in 2011 to approximately $110,000 in 2012

2 This letter is presumably his expert report per Federal Rule of Civil Pnac2a(a)(2)(A).
3 There is no Table 1 Earnings Schedule in the record for the Court to review.



or 120%. Then [Plaintiff's] income jumped once again when his compensation
was changed for 2015 to a commission based upon sales profits. His
compensation rose to $193,140 in 2015 and capped at $219,632 in 2016. During
2017, [Plaintiff] lost his two biggest accounts . . . .After losing the two accounts,
[Plaintiff's] compensation dropped to $201,539 in 2017, his one year of
shortterm lost earnings. Once again, [Plaintiff] picked up new customers and
once again his compsation “moved due to market fluctuations and then
gathering customers.”
See [94-4]. Bullock concludedis letterby stating, “Based on all of the aforementioned, it is my
opinion that from an accounting or economic standpoint, there is no credible evidence tbo suppor
a claim that [Plaintiff] has suffered a significant loss of future earninggesuét of the subject
automobile accidentPlaintiff nowseekgo exclude Bullock’s testimony and opinions.
1. DISCUSSION
A. Legal Standard for Expert Witness Testimony
Federal Rule of Evidence 702 gives the district court considerable discretidmitooa
exclude expert testimongfee General Electric Co. v. Joiner, 522 U.S. 136, 1389 (1997) see
also Kumho Tire Co. v. Carmichael, 526 U.S. 137, 152 (199%xplaining that th@dmission or
exclusion of expert witness testimony is a matter that is left to the discretios ditrict count
Nano-Proprietary, Inc. v. Canon, Inc., 537 F.3d 394, 399 (5th Cir. 2008Rule 702 providge
thatawitnesswho is“qualified . . . by knowledge, skill, experience, training or education,” may
testify when scientific, technical or other specialized knowledge will assisti¢gneotrfact to
understand the evidence or to determine a fact in issue. Fed. R. Evid. 702. For the testimony to be
admissible, Rule 702 requires that (1) the testimony be based on sufficierdrfdets, (2) the

testimony be the product of reliable principles and methods, and (3) the witnegsthagppl

principles and methadreliably to the facts of the cased. R. Evid. 702.



In Daubert v. Merrell Dow Pharmaceuticals, the Supreme Court held that Rule 702
requires the district court to act as a “gatekeeper” to ensure that “any and all sceadiéince
admitted is not only relevant, but reliable.” 509 U.S. 579, 589 (1%888)lso Kumho Tire, 526
U.S. at 137 (clarifying thatDaubert's gatekeeping function applies to all forms of expert
testimony). The Court's gatekeeping function thus involves gawoinquiry into reliability and
relevance. First, the Court must determine whether the proffered experotgsigmeliable. The
party offering the testimony bears the burden of establishing its relidiylia preponderae of
the evidenceSee Moore v. Ashland Chemical Inc., 151 F.3d 269, 276 (5th Cir.1998). The
reliability inquiry requires the Court to assess whether the reasoningtloodokgy underlying
the expert's testimony is valiBee Daubert, 509 U.S. at 589. $end, the Court must determine
whether the expert's reasoning or methodology “fits” the factbeoicase and whether it will
thereby assist the trier of fact to understand the evidence, in other words, nithistinelevant.
Seeid. at 591. he soundnes®f the factual underpinnings of the expert's analysis and the
correctness of the expert's conclusions based on that analysis are factual onag¢telstérmined
by the trier of fact, or, where appropriate, on summary judgnseatDaubert, 509 U.S. at 59
(“The focus, of course, must be solely on principles and methodology, not on the conclusions that
they generate.”)

B. Analysis

Plaintiff states that Bullock has not been voir dired or testified in this cas@4gat p.

1. Thus, the only opiniongases, and methodology that can be addressed are those contained in
Bullock’s April 30, 2019 letter. Plaintiff argues that Bullock’s opinioparticularly the critiques

of Brister’s reportare not baston any accounting principles and do not require any scientific or



technical expertise-they are simply a layman’s criticism. [95] at 67. Plaintiff also argues tha
Bullock has applied no discernable methodology to arrive at any of his opinions. [95] at 8-9.
1. Common Experience and Knowledge

First, as to Plaintiff's argument that Bullock fails to offer any “eXpepinions, the
Court has to agree with Plaintiff. The Court is unable to discern how any of tbmeitds,
opinions, observations, or conclusions reached in Bulldekisr report require any specialized
knowledge, skill, experience, training or educatiBuallock points out six issues in the evidence
he reviewed analaims that it that undermines the reliability of the lost earnings claim, but
nothing in those six issues have any basis in accounting or would assist inafizgeewiay the
jury’s understanding of that same evidence. Bullock’s observations of thenegidand his
conclusions drawn from that evidenaee nothing more than a jury itself is capable of reading,
interpreting, and assessing. For instaree,to Bullock’s fourth bullet point and Summary
Conclusion “B,” it takes no particularized knowledge wew payroll records and see that
Plaintiffs income appears to increase over the course of his career with pisyem
Defendants argutnemselveshat the facts relevant to determining this motion are that “Plaintiff
is a high wage earner, his earnirigsre continued to grow, and he asked his employer for an
assistant so he could improve his business.” [106] at p. 2. A®icase oPeters, discussed
below,those are facts thatjury does not need assistance in understanding.

In Peters v. Five Sar Marine Service, the Fifth Circuit affirmed the district court’s
exclusion of the expert testimony of a maritime safety expert who proffestimony regarding
whether it was reasonable for an employer to instruct his employee to inanoaé equipment

on the deck of a boat during heavy seas, whether cargo was properly stowed, and wisether die



fuel would make the deck slippe898 F.2d 448, 449 (5th Cir. 199D)The Peters court found
that the jury could analyze the situation by using only their common experience and knowledge
Seeid. 449450. Again, just as irPeters, this Court finds that Bullock’s criticisms of Brister's
reportand his analysis of the evidence are issues that can be explored cexargsation of
Brister and that are well #iin the purview of the jury’s common experience and knowledge.

2. No Discernable M ethodology

Next, as to Plaintiff's argument that Bullock has not employed any methodadg t
facts of this case, the Court again agrees. Even thedacts thaBullock contends are the true
facts, he fails to apply any specialized knowledge to those fdtt®ugh Bullock is a CPAthe
Court is unable to discern any sortméthodologyor accounting principlethat Bullock used to
reach his opinions. Defendantsinofathat Bullock’s opinion is that Brister's repdttannot be
relied on because it is based on two different methodologies that are not cohgEdéhtat p.

2, but that is not what his report says. Bullock does not discuss Brister's methodoébigyee
only takes issue with the fact that the total loss numbers are diff&-etjtat pp. 1-2.

Also, Defendants argue that this Court, “when evaluating the methods, analysis, and
principles utilized by Mr. Bullock, will find that he used his accountipgcglty to analyze the
numbers and review other evidence available to him to come to his conclusions regarding
Plaintiff's loss of earnings. [106] at pp-3 However, the Court has simply not been presented
with any evidence of Bullock’s methodology, ndess the reliability of it.

The proponent of expert testimony has the burden of showing that the testimony is

reliable. See United States v. Hicks, 389 F.3d 514, 525 (5th Cir. 2004). T@eurt must agree

4 Although the case is pi2aubert, an expert has always been subject to the requirements of Rudactothat the
expert's specialized skill or knowledge must assist the trier of fact.



with Plaintiff that Defendants have not met their burden to show that Bullock employiebkere
methodology. In his Reply, Plaintiff recites tbaubert factors to argue that Bullock’s opinions
fail as to every factor. [113] at p. However, he Courtis not certain thathe Daubert factors are
the best means of assessing whether Bullock actually applied accounting @sinaiphny
analysis.See Kumho Tire, 526 U.S. at 150-51 (recognizing that the “factors identifiddaubert
may ormay not be pertinent in assessing reliability, depending on the nature of the issue, the
expert's particular expertise, and the subject of his testimony”). Wow®efendants must
provide some evidence of reliability of the method employed by their expert. Herepthe re
does not indicate whether Bullock applied any accounting principles or specializelédgewo
the information provided him, much less how he applied such.
[11. CONCLUSION

Based on the foregoing analysis,is hereby ORDEREDthat Paintiffs Motion to
Exclude Expert Opinions of Defendant’s CPA, C. Mark Bullock [84jerebygrantedC. Mark
Bullock is precluded from testifying in this mattekdditionally, neitherhis April 30, 2019etter
nor theopinions expresed thereinshallin any waybe admitted into evidence in the trial of this
matter.

DONE AND ORDERED thigl 2th day of September 2019.

/s/ Keith Starrett
KEITH STARRETT
UNITED STATES DISTRICT JUDGE




