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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSI SSIPPI
EASTERN DIVISION

PAMELA HAMILTON AND

GUSTIMOTHY GEORGIAN PLAINTIFFS
V. CIVIL ACTION NO. 2:19-CV-47-KSMTP
BRANDON MCLEMORE, MICHAEL HOFFER,

AND JEREMY DUNAWAY, individually and in

their official capacities as Hattiesburg, Mississippi

police officers DEFENDANTS

MEMORANDUM OPINION AND ORDER

This cause has come before the Court on Defend&esewedMotion to Dismiss
Pursuant to M.R.C.P. 12(b)(§30]. Plaintiffs have responded [34, 35], and Defendants filed a
rebuttal [3§. Having reviewed the parties’ submissions, AmeendedComplaint in this matter,
and the relevant legal authority, the Court finds the motion isvalbtaken and will belenied
|. BACKGROUND

Plaintiffs, Pamela Hamilton and Gus Timothy Georgi@ed this action on April 2, 2019
against three police offers with the Hattidsirg Police Department, alleging constitutional
rights violationsarising from the alleged wrongful arrests of the two Plaintiffs for the mwifde
Plaintiff Georgian’s sister. Plaintiffs sued the Defendants under.822U8 1983 in both their
individual and official capacities. Theefendants filed a motion to dismiss the claims against
them intheir official capacitie$4], which the Court grantgd4]. This Courtapplied the law that
in order for the Defendante be held liable in their official capacities, which is essentially a suit
against the governmental entity, “the entity’s policy or custom must have plgyad & the

violation of federal law.”Hafer v. Melo, 502 U.S. 21, 25 (1991]14]. Having foundthe
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allegations regarding any policy or practice lacking in the original Contpthis Court granted
dismissal. [14]. Plaintiffs then sought leave to file an Amended Complaint [15], whi€otine
granted [27].

On July 12, 2019, Plaintiffs filed thekirst Amended Complaint [28]. Plaintiffs have
revised their allegations against the individual officers in their officiabhcfp and added the
City of Hattiesburg as a defendafi5]. The individual Defendants in their official capacities
and the City bHattiesburg now move to dismiss the claims against them.

1. DISCUSSION

A. Legal Standard

To survive a motion to dismiss under rule 12(b)(6), “a complaint must contain eiffici
factual matter, amepted as true, to state a claim to relief that itpltde on its face.Tnre: Great
Lakes Dredge & Dock Co. LLC, 624 F.3d 201, 210 (5th Cir. 201@uoting Ashcroft v. Igbal,

556 U.S. 662, 678 (2009)To be plausible, the complaint’s factual allegations must be enough to
raise a right to relief above the speculative levigl.” The Court must “accept all wadleaded
facts as true and construe the complaint in the light most favorable to the pldistiff.”

B. Analysis

1. Municipal Liability Claim

Plaintiffs bring claims against the named Defendants in their official capacities ubder 4
U.S.C. § 1983. [1] at T A suit against the officers in their official capacity is essentially a suit
against the City of Hattiesbur§ee Kentucky v. Graham, 473 U.S. 159, 16%6 (1985)(quoting
Monell v. New York City Dept. of Soc. Svcs., 436 U.S. 658, 690 n. 55 (1978RBecause the real

party in interest is the governmental entity, “the entity’s policy or custom must leyesl @ part



in the violation of federal law.Hafer v. Melo, 502 U.S. 21, 25 (1991) (citingraham, 473 U.S.
at 166).
Liability under section 1983 attaches where a deprivation of a right protected by
the Constitution or by federal law is caused by an officialcgolAn official
policy can be found in two forms:
1. A policy statement, ordinance, regulation, or decision that is officially adopted
and promulgated by the municipality's lawmaking officers or by an official to
whom the lawmakers have delegated peiitgking authority; or
2. A persistent, widespread practice of city officials or employees, which,

although not authorized by officially adopted and promulgated policy, is so
common and well settled as to constitute a custom that fairly represents municipal

policy.
Burge v. &. Tammany Parish, 336 F.3d 363, 369 (5th Cir. 2003) (quotiBgnnett v. City of
Sidell, 735 F.2d 861, 862 (5th Cir.1984) (per curiartijyo satisfy the cause in fact requirement,
a plaintiff must allege that ‘the custom or policy stvas the moving force behind the
[constitutional] violation’ at issue or that her injuries resulted from theutan of the official
policy or custom.”Spiller v. City of Texas City, 130 F.3d 162, 167 (5th Cir. 1997) (citations
omitted) (alteration in original)The description of a policy or custom and its relationship to the
underlying constitutional violation cannot be conclusory; it must contain specifsc’fixtt

Defendants contend that the First Amended Complaint fails to plead sufffaiets
regarding a policyor custom of the City of Hattiesburg that was the moving force behind a
constitutional violation. [30] at § Shey argue that the allegations are cosafy in that there
are not specific facts relating to the policy or custom, “such as whensitadapted, the
policymaker, or facts relating to how a policy or custom relates to thetif&imrongful

arrests.” [31at p. 3-4.



Plaintiff responds that only discovery can fully explore the establishmehedCity's
policy, and the Court agrees that there are no special pleading requirements thete rttzat
such a claim be plead with particularity, as in the case of fraud, for examgés, kederal Re
of Civil Procedure 9(b).Federal Rule of Civil Procedure 8(a)(2) requires only a short and plain
‘statement of the claim showing that the pleader is entitled to 'rahefyrder to‘give the
defendant fair notice of what the ... claim is and the grounds upon which it feB&| Atl.
Corp. v. Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 1964, 167 L. Ed. 2d 929 (gpot)ng
Conley v. Gibson, 355 U.S. 41, 47 (195))As such, Plaintiffs need not allegach particulars,
which may not yet be within their knowledge.

Plaintiffs also contend that the following allegations in the First Amended Complaint a
sufficient to show a policy or practice:

The Detndants' specific pattern and practice of not returning DNA, fingernail

clippings, fingerprints, photographs, and mug shots to arrestees who later have

had the underlying criminatharges dismissed, and charging people with

"hindering prosecution” without probable causeated the custom or policy

which was the "moving force" behind said constitutional violatibas damaged

and continue to damage the Plaintiffs.

The Defendants have created a continuing procedure, practice, and officil polic

of making false arrests of family members of victims of crimes, including a

practice and policy ofssuing arrests for hindering a prosecution, all without

probable cause.

In the alternative, the Defendants, or each of them, is a sole actor initiating

official policy for the City of Hattiesburg, by way of individual egregious acts, all

without probable cause prstification.

In the alternative, the City of Hattiesburg has, by its deliberate inglifte,

inaction, andfailure to promote a lawful policy conceng arrests or the

gathering, not returning, angublication of individuals' personal data, such that

its inaction in itself created a policy ohlawful conduct on the part of its agents,

the individual Defendants herein.

[15] at 79 11, 38, 39, 40.



The Cart finds that these allegations are not conclusory, but rather sufficiersityituke the
policy, custom, or practice of which Plaintiff complains. Whether Plawilf ultimately prevail
is a question for another day. For now, Plaintiff has sufficiestd{ed a claim for notice pleading
purposes, such that Defendants’ motion will be denied.

Because the motion is due to be dermadhese groungshe Court will simply note that
it does not agree with Plaintiff’'s argumehatbecause MagistrattudgeMichael Parker granted
Plaintiffs leave to amend their pleadin@s], Defendants cannot bring a motion to dismiss but
rather had to appealdhrulinggranting leave[35] at p. 48. There is no legal support for such a
conclusion and Judge Parker specifically statedt this stage, leave tamend will not be
denied as clearly futile based on the record before the Court. The partiesldness the merits
of the clams asserted via a motion to dismis®ther appropriate motion.” [27] at pp. 2-3.

The Jones v. City of Hattiesburg casecited by Plaintiffsdoes not stand for such a
proposition. 2018 &. Dist. LEXIS 126782 (S. D. Miss. 2018). In that case, the otigipéion
to dismiss was pending when plaintiff was granted leave to amend, thereby ntbetorgginal
motion by the amendment. In this case, Plaintiffs never sought leave to amend before the
Defendants’ motion to dismiss was granté&kcause generalgn amended pleading supersedes
any prior pleading,a Defendant is always free to respaacin amended pleadiimg accordance
with the Federal Rules of Civil Procedure, which would include a motion to disseess.S v.
Health Mgt. Assocs,, Inc., No. 4:16-cv-10013 2013 WL 12077815, at *2 (S.D. Fla. Mar. 1,
2013) (noting “the granting of a motion for leave to amend does not preclude a motion to dismiss

the subsequent amended complaint, as different standards govern the two differerd.’thotion

1 King v. Dogan, 31 F.3d 344, 346 (5th Cir. 1994) (“An amended complaint supersedes the onghpddiot and
renders it of no legal effect unless the amended complaint specificallg tefemd adopts ancorporates by
reference the earlier pleading



Therefore,Judge Parker’s allowing Plaintfleave to amend and finding that the amendment
was not futile @l not foreclosethis subsequent motion to dismiss again challenging the
sufficiency of the pleadings.
2. Expungement Claim

As for the expungement claim, the Court finds that the authority cited by the Detendant
is not applicable heréThose cases involved individuals who had actually been convicted and
challenged their convictions on the grounds that the statutes under which theyoméoted
were uncoastitutional and sought relief under Section 1983. Here, there has been no conviction,
and Plaintiff has pled jurisdiction for such request under 28 U.S.C. § 1367. The Court finds that
the case cited by Plaintiff§arris v. Rowland, 678 F.2d 1264 (5th Cil982) authorizes such
jurisdiction over this request which is made pursuant to state law. Again, wkédingiff will
prevail is a question for another day. As for now, the Court finds Plaintiff has stateoha cl
[11. CONCLUSION

For these reasongt is hereby ORDERED that the Defendan®enewedMotion to
Dismiss BQ] is denied

SO ORDERED AND ADJUDGED thi8rd day of October 2019.

/s/ Keith Starrett
KEITH STARRETT
UNITED STATES DISTRICT JUDGE

2 Cavett v. Ellis, 578 F.2d 567 (5th Cir. 1978) a@arter v. Hardy, 543 F.2d 555 (5th Cir. 1976).
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