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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSI PPI
NORTHERN DIVISION

LARRY TAYLOR, ET AL. PLAINTIFFS

V. CIVIL ACTION NO. 3:12-CV-506-CWR-LRA

DETROIT DIESEL REALTY, INC. DEFENDANT/THIRD-PARTY PLAINTIFF

V.

CLARKE POWER SERVICES, INC. THIRD-PARTY DEFENDANT
ORDER

Before the Court are several motions for summary judgment. Docket Nos. 76, 79, 81.
Having reviewed the parties’ submissions and relevant law, and after holding a hearing on the
motions on January 21, 2014, the Casirttow ready to rule.

. FACTUAL AND PROCEDURAL HISTORY

In 1978, Larry Taylor and Harrell Jeanes, Sr. (“Jeanes”) — the deceased father of
Plaintiffs William Jeanes and Harrell Jean&s,— built two metal buildings on approximately
5.28 acres of land on Highway 49 in Richland, Rar&ounty, Mississippi. The buildings were
to be used for heavy engine repair and partssalbe parties dispute whether Taylor and Jeanes
jointly owned the property as individuals, orether a partnership formdxyy Taylor and Jeanes
owned it. Nevertheless, Taylor and Jeanes opetheir heavy engine repair and parts sales
business at the Highway 49 property fboat ten years beginning in 1978.

On August 29, 1989, Taylor and Jeanes execaeagreement whdrg they leased the
land and buildings (hereinafter referred to cdliedy as “the Premises”) to Detroit Diesel
Realty, Inc. (“‘DDR”), a Michigartorporation. Docket No. 79-IThe term of the lease was 15

years, with an end date of August 31, 2004, untlesparties were to ege otherwise. After
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August 2004, the lease was continued on a mtoymonth basis until February 2012. The
monthly rent was $10,000 for the first 5 yearshaf lease period, $15,000 for the next 5 years,
and $17,000 thereafter. The leasdudes the following provisions:

5. Maintenance and Repair. Tenant ska#p and maintain the Premises in as

clean, sanitary and safe a condition ands good order and condition as when

delivered to it. Tenant shall use the Premises in a fashion consistent with
Owner’s prior use.

In the event Tenant fails to make or iniiany repair which it issquired to make
hereunder within 45 days after notice fr@wner specifying the nature of the
repair to be made, then the Owner makensuch repair without prejudice to any
other right or remedy it may have becausthefTenant’'s default. If Owner is
required to make a repair supposed toraele by Tenant, the cost thereof will be
due within ten (10) days after receipt of written notice thereof by Tenant.

8. Accidents, Indemnity and Public Lidiby Insurance. Owner shall not be liable
for any damage to person or property aingd by Tenant or others caused by any
non-repair of the Premises required ohdet hereunder. Before entering on the
Premises, Tenant shall procure and rraampublic liability insurance insuring
against claims for bodily injury, deatin property damage occurring on, in or
about the Premises in the amounnhof less than TWO MILLION DOLLARS
($2,000,000.00) for injury to or death of operson, and in the amount of not less
than FOUR MILLION ($4,000,000.00) for injurtyp or death of two or more
persons, and in one occurrence, and fonatge to property in the amount not less
than ONE MILLION DOLLARS ($1,000,000.00). . .. Such policies shall name
Owner, Tenant and all mortgagees as insureds, and shall, to the extent obtainable,
contain an agreement by the insurer thath policies shatiot be canceled or
substantially modified without &ast 30 days’ prior notice to Owner.

Tenant will indemnify and hold owner haleas from and against all losses, costs,
damages, expenses and liability, inchglbut not limited t@easonable attorney
fees, which owner may incur or pay out leason of (a) any injury to persons or
property occurring in, on about the Premises, even though such might have
been caused or contributed to by tiegligence of Owner; (b) any breach or
default hereunder on Tenant's part; (c) amyk done in or to the Premises; (d)
any maintenance or repair work perfad by or required to be performed by
Tenant hereunder; or (efiyaact or negligence on the part of Tenant; provided,
however, to the extent of the proceeeseived by Owner under any insurance
furnished by Tenant, Tenant’'s obligatito indemnify and hold harmless Owner
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against the claim covered by such insurance shall be deemed to be satisfied to
such extent.

10. Assignment and Subletting. Tenant raagign or sublet this Lease or any
interest therein or to the Premises oy @art thereof . . . . Notwithstanding the
assignment or subletting of the Premjsesnant shall not be released from
liability hereunder whether or not the Oenis required t@onsent to such
assignment or subletting.

23. Surrender of Possession. Upon expiratidine term of this Lease, if Tenant
has elected not to acquire the Premises, Tenant shall promptly and peaceably
surrender the Premises in good condition and repair except for: (i) ordinary wear
and tear, and (ii) damage resultingnfrgauses not insured against because of
Owner’s failure to insure the Premisesrequired hereundeacts of God, or
alterations or additions agreed to by Owner.

Docket No. 79-1, at 2, 3, 6.

DDR occupied the Premises fradagust 1989 through 1995. On January 1, 1996,
pursuant to Paragraph 10 of the lease, DDR aatk€IPower Services, Inc. (“Clarke”) executed
a sublease that allowed Clarkesttblease the Premises from DDRder terms that were similar,
although not identical, tdose included in the Tay/Jeanes-DDR lease.

In 2004, Plaintiffs expressed to DDR theimcern about the condition of the property,
and they requested that DDR make centapairs. In 2010, Platiffs hired Peoples
Construction Corporation to estimate the ajsteeded repairs, and they demanded that DDR
pay for such repairs. DDR did not complyhe next year, on &vember 22, 2011, DDR gave
Clarke notice that it was terminating the leasth Plaintiffs, and thereby terminating the
sublease, effective February 22, 2012.

On July 18, 2012, Plaintiffs filed a Colapt against DDR, alleging that DDR had



“breached the lease by failing to maintain the propas provided in thiease with the result
that the leased property ha[dteleorated substantially and [wWasrentable.” Docket No. 1, at
4. Plaintiffs further allege that DDR was olaltgd under the lease ‘tedemnify and hold owner
harmless from all losses, costs, damages,resgs liability, and attaey fees” for certain
enumerated circumstances, Docket No. B, @nd that DDR’s actions amount to gross
negligence that supports a claim for tortious breach of the lease agradma, Plaintiffs,
therefore, argue that DDR is liable to Plaintiiés the cost to perfon repairs to the property,
which was estimated to be $1,198,387 in 2010, fonginths’ lost rent at $17,000 per month for
the breach of the lease, and for punitive darsagesing from tortiousreach of the lease
agreementld. at 4-5. In total, Plaintiffs alleggamages of $1,402,000uplpunitive damages
and attorneys’ fees and costd. at 5.

Based on the terms of the lease, DDR dengsitis liable to Plaintiffs. However, on
August 16, 2012, DDR filed aitld-party complaint against Clarkasserting that to the extent
DDR is found liable to Plaintiffs for any damage to the property, DDRtidezhto recover from
Clarke for Clarke’s breach oft§ obligations under the sublease with Detroit Diesel by failing to
keep the premises in a clean, sanitary afel@ndition, and in good der and repair, and to
otherwise maintain the property as providethe sublease.” Duket No. 7, at 3.

Plaintiffs, DDR, and Clarke hawach moved for summary judgment.

1. SUMMARY JUDGMENT STANDARD

Summary judgment is appropigawhen “the movant shows that there is no genuine

dispute as to any material fact and the movaeantigled to judgment as matter of law.” Fed.

R. Civ. P. 56(a). A dispute is genuine “if tteidence supporting its rdstion in favor of the



party opposing summary judgment, together with imferences in such party’s favor that the
evidence allows, would be sufficient topport a verdict in favor of that partySt. Amant v.
Benoit 806 F.2d 1294, 1297 (5th Cir. 1987) (citation omitt@ed a fact is material if it is one
that might affect the outcome tife suit under the governing ladnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986).

A party seeking to avoid summary judgmenist identify admissible evidence in the
record that shows a factual dispute. FedCR. P. 56(c)(1). When evaluating a motion for
summary judgment, a court must refrain fronking credibility determinations or weighing the
evidence.Provident Life & Accident Ins. Co. v. Gp&l74 F.3d 984, 991 (5th Cir. 2001).

[11. DISCUSSION

The parties agree that Mississippi law lgggoto the interpretation of the lease and
sublease that give rise tiois diversity action.See Exxon Corp. v. Criog-Mississippi Res., Ltd.
154 F.3d 202, 205 (5th Cir. 1998). The leasesardease will each be analyzed separately
under Mississippi law.

A. Taylor/Jeanes-DDR Lease

Plaintiffs allege that “DDR has breachee tlerms of the lease as a matter of law by
failing to maintain, repair, and return the leapegimises to Plaintiffs in as good a condition as
when it was leased, except for ardiy wear and tear as the leasguired.” Docket No. 86, at 2.
Plaintiffs assert that there is genuine dispute of material facttasthe cost of repairs to the
property that were caused by DDR’s breach of ¢lasé, and that, therefotbey are entitled to
summary judgmentld. The three lease provisions on which the Plaintiffs rely are as follows:

(1) “Maintenance and Repair,” Docket Nk®-1, at 2; (2) “Strender of Possessiornid. at 6; and



(3) “Accidents, Indemnity and Public Liability Insurancel’ at 3.

DDR argues that it is entitled toramary judgment because, according to DDR,
Plaintiffs do not own the Premises and havetamding to enforce the lease. Further, DDR
contends that the statute of limitans has expired on Plaintiffs’alims arising out of any alleged
breach of DDR'’s duties to repaind maintain the Premises. DIARo asserts that based on the
terms of the contract, DDR is not responsibletfie@ damages claimed by Plaintiffs because the
damages relate to repairs tha¢ beyond the scope of DDR’peér obligations, and because
Plaintiffs misconstrue the meaning of theeémnity clause. Fingl] DDR contends that
Plaintiffs’ claims for tortious breach of coatit and punitive damages fail as a matter of law.

During the hearing held on the partiesdtions for summary judgment, Plaintiffs
conceded that their claims for tortious breathontract and punitive damages are not supported
by the evidence. Therefore, summary judgmeall &ie granted in favor of DDR as to those
claims. Each of the Plaintiffs’ and DDR’s remaining arguments will be addressed, starting with
the threshold issues of standiagd the statute of limitations.

1. Standing

Under Atrticle 11l of the United States Constitution, federal courts may adjudicate only
actual “Cases” and “Controversies.” U.S. Coast. I, § 2, cl. 1. “The irreducible
constitutional minimum of staling contains three elementguiry-in-fact, causal connection,
and redressability. Time Warner Cable, Inc. v. Hudsd67 F.3d 630, 635 (5th Cir. 2012)
(quotation marks and citations omitted). To establish standing “[i]n a suit based upon
contractual theory[,] . . . privity afontract must have been showrBarrett Computer Servs.,

Inc. v. PDA, Inc.884 F.2d 214, 216 (5th Cir. 1989) (footnote and citations omittBd)R



argues that Plaintiffs do not Ve standing to sustain their claims against DDR because although
Jeanes and Taylor signed the lethse is the subject of this sué,partnership formed by Jeanes
and Taylor, not Jeanes and Taydsrindividuals, owned the Premssat the time it was leased to
DDR.

In support of its argument, DDR relies the deposition testimony of Taylor, William
Jeanes, and Harrell Jeanes, Jryldratestified that the Taylaand Jeanes partnership owns the
Premises, and that the partnership was formedbout 1976, with Jeanes owning 50% of the
partnership and Taylor Machine@orporation, a Mississippi corgaron of which Taylor is the
president, owning 50%. According to Taylor, the partnership now consists of William Jeanes
and Harrell Jeanes, Jr.—who inhalitteanes’ share of the partnership after Jeanes and his wife
died—and Taylor Machinery Corporation.

When asked whether a construction campnamed Taylor and Jeanes built the
Premises, Harrell Jeanes, Jr. testified that “[w$ ran our own projegtbut if there was a
company name, “it would have had to be the Taylor and Jeanes gdaprieBBocket No. 76-2,
at 2-3. William Jeanes also testified that a partnership named Taylor and Jeanes owns the
Premises. Harrell Jeanes, Jr. testified thap#rnership is neither an LLC nor an LLP, and
William Jeanes said that he does not know howptrenership was set up. Taylor testified that
no papers were filed to form the partnership.

In response to DDR’s motion for summangggment, Plaintiffs daowledge that their
deposition testimony may have been “confusing wiakan out of context,” but they insist that
they as individuals, not a gaership, own the Premises. Docket No. 105, at 3-5. They

submitted a joint affidavit to support their contention:



No partnership has owned any intelieghe leased premises since it was

purchased by Larry L. Taylor and Harrell F. Jeanes, Sr. in the 1970s as

individuals. Larry L. Tayloand Harrell F. Jeanes, Sr. rented the entire 20 acres

on which the leased premises is lodaie Taylor &[ ]Jeanes, Inc. until DDR

leased it on August 29, 1969. As shown pid@&ndum 1 to that lease, Mississippi

Valley Title Insurance Companypert No. 1362-R dated August 25, 1989

showed that Larry L. Taylor and Harrell Jeanes, Sr. were owners of the leased

premises. . ..

. No partnerships are involvedawnership of the leased premises.
Docket No. 105-1, at 1-2.

While a party typically cannot demonstratgesuine dispute of fadty contradicting his
own previous sworn statemehioltzclaw v. DSC Communications Cqrp55 F.3d 254, 259
(5th Cir. 2001) (citation omitted), Plaintiffs hapeesented other evidence to establish a dispute
of fact. They point out that ¢hfirst sentence of the leasatst that “THIS LEASE . . . is
between LARRY L. TAYLOR antHARRELL F. JEANES, (hereinafteralled ‘Owner’) .. .."
Docket No. 79-1, at 1. In that sentence, theph “Mississippi partnership” was crossed out
after Taylor's and Jeanes’ namdd. at 1. Further, the leaseclndes the signatures of Taylor
and Jeanes with no mention of a parship under the signature linkel. at 9. Addendum 1 to
the lease also refers to Taylor and Jeanes as “Owner” of the Prerdisas12.

Plaintiffs’ evidence is sufficient to presengenuine dispute of fact regarding whether a
partnership or Plaintiffs asdividuals own the Premises. Therefore, summary judgment based
on the standing issue is inappropriateee Ass’n of Cmty. Orgs. for Reform Nowowvler, 178
F.3d 350, 357 (5th Cir. 1999) (“When the defendant moves for summary judgment because of
lack of standing, . . . the plaintiff must submitiddivits and comparablevidence that indicate

that a genuine issue of fact exists on the standing issue.”) (quotation marks and citation omitted);

United States v. One Parcel of Real Pmipé.ocated at Route 2, Box 293, Lena, Mid§.F.



Supp. 2d 572, 581 (S.D. Miss. 1998) (“[S]ince whefp&intiff] has the requsite standing . . .
is a disputed question, thiswrt cannot grant summary judgment . . . on this point.”).

2. Statute of Limitations

Under Mississippi law, a breach of contraction “shall be commenced within three (3)
years next after the cause of such action accrued, and ndt aiss. Code Ann. § 15-1-4%ee
CitiFinancial Mortg. Co. v. Washingte®67 So. 2d 16, 19 (Miss. 2007). “In a contractual
claim, a cause of action accrues on the datetadbmjury, the date #nfacts occurred which
enable the Plaintiffs tbring a cause of action.ld. (citation omitted).

Citing Avelez Hotel Corp. v. Milner Hotels, In&7 So. 2d 63, 65-67 (Miss. 1956), DDR
argues that a claim for breach of a general caveioarepair accrues as soon as repairable
damage occurs, and that any damage that wastddhe Premises more than three years prior to
Plaintiffs filing their action on July 18, 2012,barred by the statute bimitations. DDR points
to an email from William Jeanes dated January 14, 2004, to suggest that the damages at issue in
this suit took place more than eight years befoecdlawsuit’s filing. Docket No. 76-11, at 1.

The William Jeanes email includes a draft of a letter to Detroit Diesel Corporation’s general
counsel that statdke following:

A number of the buildings have bedloaed to deteriorate well beyond what can
be considered normal wear and tear, am@&EPA clearance will be necessary.

Would you like to send a representativengpect the buildings and discuss their
prompt repair (in order that we may eabe by August of this year), or would you
like us to send an invoice-with suping papers and photographs-for the
estimated repairs?

Because the work needed to restoeehihildings to rentable condition will
require considerable time, we hope that will respond to this letter with
somewhat more speed than has been the case in the past.



As Plaintiffs have argued, DDR’s basis &guing that Plaintiffs’ claims are barred by
the statute of limitations is inapplicable to Pldfst claims that arise out of the surrender of
possession provision of the lease, which rexguihat DDR surrender the Premises “in good
condition and repair except for .. ordinary wear and tear . . * .Docket No. 79-1, at 6. DDR’s
duty to surrender the Premises in good conditirmhrapair did not arisentil the conclusion of
the lease, which was in February 20B2e Avelez Hotel Cor@7 So. 2d at 66 (“[O]n a
covenant to leave the premises in as good t¢iomdas he found them, raction will lie against
the lessee until the end of thene for obvious reasons.”) (quotirigjty Hotel Co. v. Aumont
Hotel Co, 107 S.W.2d 1094, 1095 (Tex. Civ. App. 1937)herefore, Plaintiffs’ July 2012
Complaint was timely filed with regard to claimedating to the surrendef possession clause.

Further, the Mississip@upreme Court’s ruling iAvelez Hotel Corp. v. Milner Hotels,
Inc., supports Plaintiffs’ assertidhat DDR’s duty to maintain and repair the Premises as
required by the maintenance and repair clavs®an ongoing duty thabntinued throughout the
lease period and did not simply vslnias of the date Plaintiffegognized the need for repairs.
See87 So. 2d at 65-67. Wwvelez the plaintiff, the owner of propy that was being leased, filed
suit against the tenant duringetterm of the lease for breachthe maintenance and repair
provision of the leaseSee idat 63-67. Although the tenangaed that the plaintiff's action

against it was premature, the Mississippi Supr@wmert held that “whera lessee covenants to

! Although DDR asserts that the maintenance and repair clause should be read in conjunction with the
surrender of possession clause, Dot@t77, at 16, DDR argudhlat Plaintiffs’ lawsuit does not include a claim
for breach of the surrender of possession provision of the lease because that provision waseddbrafehe
Complaint. Docket No. 112, at 1Mowever, the entire lease has been nateof the record, and Plaintiffs’
argument that DDR breached the covenant to surrémgeiod condition is congisnt with the Complaint’s
allegations that DDR “breached the lease by failing to miaiti@ property” and left the Premises “in a deplorable
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keep the premises in repair during the term,atrttie expiration theredd surrender them in
like condition, and he omits to ikexthe necessary repairs, thedeord’s right of action accrues
forthwith andhe need not wait untihe end of the terrh Id. at 65 (emphasis added).
AlthoughAvelezs holding pertains to ripeness amdes not directly address the issue of
statute of limitation, impaantly, the court did not hold that the landlondstbring an action for
breach of the covenant to maintain and repair podhe termination afhe lease. Rather, the
court’s choice of words suggis that although a landlondayimmediately bring an action
against a tenant for breach of the covenant totaia and repair, he 3ot required to do so.
See idat 66 (quotingCity Hotel Co, 107 S.W.2d at 1095) (“The established rule seems to be
that when a tenant under thisacacter of contract breacheg tbbligation to keep the leased
premises in a proper state opadr, the landlord may bring sddr resulting damages when the
injury occurs, without waiting until the lease tenates.”). He may insad wait until the lease
has been terminated to do so considering theiagghature of a tenastduty to repair and
maintain the premises during the lease per®eée, e.gln re Cohoes Indus. Terminal, In@8
B.R. 681, 704-05 (Bankr. S.D.N.1987) (holding that landlord’s tion for breach of debtor’s
covenant to keep leased premises in repairughout the term of ¢éhlease could be brought
within six years [the applicable New York statute of limitations] after the expiration of the term,
and characterizing the tenant’s breach as fdigoing breach of a continuing covenanfgmes
S. Black & Co. v. F.W. Woolworth C&44 P.2d 112, 118 (Wash. Ct. App. 1975) (“A lessor
whose lease contains a coventantepair may bring an action ason as the premises become

out of repair, but the lessor is not requireditoso; he may wait until after the expiration of the

condition.” Docket No. 1, at 4. The Coutterefore, finds no reason that Plaintiffs should not be allowed to rely on
the theory that DDR breached the lease by failingutoender the Premises in good condition.
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term of the lease.”). Therefore, DDR’s assgrtihat Plaintiffs’ claimsre barred by the statute
of limitations is without merit.

3. The Lease Provisions

The parties dispute the meagiof several of thiease’s provisions: (1) the “Maintenance
and Repair” clause, (2) the “Surrender of therfises” clause, and (3) the indemnity clause.
Plaintiffs argue that, as a matte law, DDR is liable for seval categories of repairs under the
terms of the lease: site/concrete work, restpthe main building front, installing new roofs,
painting the exterior of the buildgs, replacing exterior wall shegtind restoring office areas.
Plaintiffs rely on a 2010 estimate provided byples Construction Corpation to support their
contention that DDR is liable for more than $1,198,387 for its breach of the lease’s provisions.
SeeDocket No. 76-8.

DDR asserts that it did not have a duty foaiethe damages at issue because they either
resulted from “ordinary wear and tear” or besathe repairs amount to “structural” or other
“permanent” repairs that are owtsithe scope of its duties undlee lease’s provisions. Docket
No. 76, at 3; Docket No. 77, at 7-24.

Under Mississippi law, a court should use r@¢htiered approach to interpret a lease.
Facilities, Inc. v. Rgers-Usry Chevrolet, Inc908 So. 2d 107, 111 (Miss. 2005) (citiRgyer
Homes of Mississippi, Inc. v. Chandeleur Homes, B&7 So. 2d 748, 752 (Miss. 2003)).

Legal purpose or intent should first lmught in an objective reading of the words

employed in the contract to the exclusiorpafol or extrinsic evidence. First, the

“four corners” test is applied, wherein the reviewing court looks to the language

that the parties used in expressingrtgreement. We must look to the “four

corners” of the contract whenever possitid determine how to interpret it. When

construing a contract, we will read the contr@st whole, so as to give effect to

all of its clauses. Our ceorrn is not nearly so much with what the parties may

have intended, but with what theydasince the words employed are by far the
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best resource for ascertaining the intent and assigning meaning with fairness and
accuracy. Thus, the courts are not at t§péw infer intent contrary to that

emanating from the text at issue. On ¢lieer hand, if the cordct is unclear or
ambiguous, the court should attempt to hamime the provisions in accord with

the parties’ apparent intent. Only iftlcontract is unclear ambiguous can a

court go beyond the text to determine theipa’ true intentThe mere fact that

the parties disagree about the meaning cbntract does not make the contract
ambiguous as a matter of law.

... Secondly, if the court is unablettanslate a cleamderstanding of the

parties’ intent, the court should apphe discretionary “canons” of contract

construction. Where the language of dmeotvise enforceable contract is subject

to more than one fair reading, the rempapplied will be the one most favorable

to the non-drafting party. Rally, if the contract contuues to evade clarity as to

the parties’ intent, the court should consider extrinsigawol evidence. It is only

when the review of a contract reachds fhoint that priomegotiation, agreements

and conversations might be consideredetermining the partg intentions in

the construction of the contract.
Royer Homes857 So. 2d at 752-53 (quotation marks atations omitted). Neither the parties
nor the Court deems the provisiarf¢he lease to be ambiguoushe Court, therefore, looks
only to the “four corners” of the leasedetermine the meaning of its provisidns.

a. Maintenance and Repair and Surrender of Premises Clauses

The relevant part of the lease’s maintenance and repair provision states, “Tenant shall
keep and maintain the Premises in as cleantag and safe a condition and in as good order
and condition as when delivered to it.” Dockt. 79-1, at 2. The surrender provision states, in
part, that “Tenant shall promptly and peadgairrender the Premises in good condition and
repair except for: (i) ordinaryear and tear, and (ii) damaggsulting from causes not insured

against because of Owner’s failuceinsure the Premises asjugred hereunder, acts of God, or

alterations or additions agreed to by Owndd at 6. The lease defines “Premises” as “the real

2 Although DDR and Clarke offer expert opinions regarding the meaning of the lease’soms)\ise
Court finds that the experts’ opinions are unnecessary for the Court to interpneithieiguous provisions of the
lease that are at issue in this matter. Thus, the Coud goveegard to the experts’ opinions on the parties’ rights
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estate which, together with the improvements keddhereon, as more particularly described on .
.. Exhibit A.” Docket No. 79-1, at 1. “Exbit A” to the lease states: “The land more
specifically described [in the legal descriptiortlué property] and all buildings, structures and
improvements thereon.ld. at 11.

Under Mississippi law, the requirements RIDR to maintain and repair the Premises
during the term of the lease andstarender the Premises at the conclusion of the lease in as
good condition as received “constitute in fact tevenants: (1) a covenant to repair, and (2) a
covenant to leave in repait the end of the term.Avelez Hotel Corp87 So. 2d at 65. “They
are generally treated aslependent covenantsld. (citation omitted).

DDR argues that because the covenamamtain and repair and the covenant to
surrender in good condition must be read togetiiee lessee would not be required, under the
covenant to repair, to make régsathat exceeded its obligationgth respect to the condition of
the property upon surrendering it back to thedessDocket No. 77, at 16. Therefore, DDR
asks the Court to conclude that “Detroit Diesel wot have a duty to fix ‘ordinary wear and tear’
damages.”ld. at 18. In other words, DDR assertattthe “wear and tear” exception that is
included in the surrender clause is also applie to the maintenance and repair clause.
Plaintiffs, however, insist that there is no excaptio the maintenance and repair clause. Docket
No. 105, at 12-15.

In Avelez Hotel Corpthe Mississippi Supreme Court touched on the scope of a tenant’s
repair obligations under@venant to repair.See87 So. 2d at 65-67.

Under the common law a tenant is requiredioscare for the leased premises as to

prevent injury to the inheritece, in order that the estate may revert to the lessor
undeteriorated by the willful or negligeconduct of the temd. This rule

and duties under the lease.
14



obligates the lessee merely to make sarchinary repairs as are necessary to

prevent what would amount to waste.r Bee lessee is impliedly obligated to use

reasonable care to cause no unnecessarny itguhe leased premises while using

them for the purpose for which they weraded. In determining the extent of the

lessee’s obligation under express covenanislation to repairs, the courts will

take into consideration icommon-law liabilities.

Id. at 65 (citation omitted).

With regards to the relationship betweerogenant to repair anal covenant to surrender
in repair, the court stated, “Agtinction is made between a covehto repair and a covenant to
surrender in repair. The former differs frone tlatter in that it is more extensive in its
application. A covenant to make repairs frometita time is not satisfied by making repairs at
any time before the premises are surrendered. Repairs must be made when hee@#diion
omitted). The court also quotes with appilav&lew York case that states the following
regarding the covenant to repair and¢beenant to surrender in repair:

Considering the two covenants togethesgigms to me they required the lessee to

make such repairs during the term asdme necessary to keep the property in a

condition so that it could be surrendered¢@ampliance with the covenant as to its

condition when surrendered aetbxpiration othe term.
Id. at 66 (quotingVanamaker v. Butler Mfg. Gdl20 N.Y.S. 1000, 1002 (1910)). ltis this
language on which DDR relies inrduding that the covenant to m&in and repair is subject
to the “wear and tear” exception that is includeths covenant to surrender in repair. However,
considering the two covenants ttiger does not mean that theéar and tear” exception in the
surrender clause is implicitly included in thraiintenance and repailause. Rather, that
requirement merely acknowledges the basic rutafract construction, whicis that a contract

should be construed as a whole, and effbould be given to each of the provisiosee Royer

Homes 857 So. 2d at 753Vanamakerl20 N.Y.S. at 1002 (“The two covenants must be
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considered together. Both werethe lease, and should bgaeded as put there for some
purpose.”).

Neither the lease nor any 84iissippi case on which the pastieave relied suggests that a
lessee should consider whether damage to a prapelhtg result of “ordiary wear and tear” to
determine what maintenance and repair should take place under a covenant to maintain and
repair such as the one in this case. Undevarant to repair, the temamust make necessary
repairs throughout therta of the leaseSeeDocket No. 79-1, at ZAvelez Hotel Corp87 So.
2d at 65-67. Under the lease at issue in thigemdhe necessary repairs are those that are
required to “keep and maintain the Premises idl@an, sanitary and sadecondition and in as
good order and condition as when delivered” to DDR. Docket No. 79-1, at 2.

“Ordinary wear and tear” has been defineth® context of a coveant to surrender in
good repair as “any usual deterioration from the afsthe premises in the lapse of time,” the
duration of the lease of the property/addell v. De Je23 So. 437, 438 (Miss. 1898). This
exception to the surrender clause, when cameitlin conjunction with a lessee’s duty to
maintain and repair, excuses a lessee for dettion that takes placdespite the lessee’s
fulfillment of its duty to perform maintenance and make repairs that are aimed at keeping the
premises in the same condition as when the lessee began occupying the premises.

Consider, for example, a tenant who hasudti-year lease for a property that contains
carpet flooring. The lease contamsovenant to maintain ancpegr, as well as a covenant to
surrender in good condition, ordinamgar and tear excepted. Exaegpbf wear and tear of the
carpet might include the accumulation of dirt or bisiindications of heavy traffic on the carpet

over time. In order to keep the carpet in gogghir, a reasonable caretaker of the property
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would vacuum the carpet regularly and occaaaily shampoo it to slow down the rate of
deterioration of the carpet.

Assume that the tenant does, in factwaw and shampoo the carpet during the term of
the lease. Even doing so, the carpet will exlsibihe wear and tear at the conclusion of the
lease. Given the “ordinary wear and tear€eption of the surrendetause, if the tenant
properly maintained the carpet by vacuuming simaimpooing it during the terof the lease, the
tenant will not have violated either the mainteseand repair clause tire surrender clause as
they relate to the carpet where carpet is surrendered in asenably “worn” condition. To use
the language oAvelez shampooing and vacuuming thepet would be examples of
maintenance that is “necessary to keep thegutgn a condition so #t it could be surrendered
in compliance with the covenant as to its abod when surrendered at the expiration of the
term,” and care that “prevent[s] what would ambto waste” and “prevent[s] injury to the
inheritance, in order that tlestate may revert to the lessmdeteriorated by the willful or
negligent conduct of the tema’ 87 So. 2d at 65, 66.

The above example stands in stark cont@atscenario in which the tenant never
vacuums or shampoos the carpet and allowsddtstains to remaion the carpet over a long
period of time. The failure to maintain tbarpet by vacuuming and shampooing the carpet will
lead to a faster rate of deterioration of tagpet, and the carpet wile in worse condition at
surrender than if proper maintenance and repdaitdken place. Thus, when the property is
surrendered, the tenant will have violated both the maintenance and repair and surrender clauses
of the lease.

This interpretation of the covenant to repaiconsistent with # Fifth Circuit’s holding
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in Nadler v. American Motors Sales Cqrp64 F.2d 409, 411-16 (5th Cir. 1985), in which the
court interpreted the covenamtisa long-term commercial lease agreement under Texas law.
The lease included a covenant that obligatedehksee to keep the premises “in good order and
condition” and to “make all necessary repaimg¢luding “replacements or renewals,” during the
lease term, and a covenant reipg the lessee to surrender gh@perty at termination “in the
same condition as when received except for reasonable use and natural veeat.411-12.

The case involved the deterioration of athrgp ventilation, and air conditioning (“HVAC”)
system during the term of the lease. The kessgued that the surrender clause’s “reasonable
use and natural wear” exceptiapplied to the repair clausand that the lessee was not
responsible for repairing the HYACsgm as it wore out over timéd. at 414. The Fifth

Circuit held that under Texas law of contrachstuction, which is consistent with that of

Mississippit and under the facts of the ea&the reasonable use amatural wear exception does

3 The lease states as follows:

REPAIRS (9) Lessee covenants throughout the tdrtinis Lease, at Lessee’s sole cost and

expense, to take good care of the demised premises, including the building and improvements now
or at any time erected theredine equipment, fixtures, motoasd machinery thereof, and the

parking areas, fences and vaults, if any, and to keep the same in good order arahcanditi

shall promptly, at Lessee’s own cost and expenske mhnecessary repairs, interior and exterior,
structural and non-structural, ordinary as welegsaordinary, foreseeas well as unforeseen.

The term “repairs” shall include replacementsasrewals when necessary, and such repairs shall

be equal in quality and class to the original wdxkthe termination of this Lease, Lessee shall
surrender the premises in theme condition as when receivedept for reasonable use and

natural wear.

Nadler, 764 F.2d at 411-12.

4 Consistent with Mississippi law, the Texas Supreme Court has described the process of contract
interpretation as follows:

In the interpretation of contracts, whether theyabiguous in the sense that that term is here
defined or simply contain language of doubtful meaning, the primary concern of the courts is to
ascertain and to give effect to the true intentibthe parties. To achieve this object the courts

will examine and consider the entire writing, seeking as best they can to harmonize and to give
effect to all the provisions of the contract that none will be rendered meaningless.
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not excuse [the lessee] fronpegring equipment that deterioeatfrom normal wear and tear
during the lease term. The extiep, in other words, does nsignificantly modify the repair
covenant.”ld. The court determined that a disputdaaft existed regarding whether the tenant
fulfilled its repair obligations and that summaudgment was, therefore, impropedee id. The
court also provided guidance as to what the phigeed order and conditiont the covenant to
repair means: “The phrase contemplatestgactive standard by which to determine the
necessity of repairs. The passage may be reghessfollows: Lessee must repair or replace
property that a reasonably prudemtner would repair or replaceld. at 416.

Similar to the covenant to repair in tNadlerlease, the covenant to maintain and repair
in DDR’s lease does not include an exceptiorofoiinary wear and tear, and instead requires,
without qualification, that DDR “keep and maimtahe Premises . . . in as good order and
condition as when delivered itd” Docket No. 79-1, at 2seeNadler, 764 F.2d at 415. Thus,
the wear and tear exception should not be incorpdrato the maintenance and repair covenant.
SeeNadler, 764 F.2d at 41%Avelez Hotel Corp87 So. 2d at 65 (stating that the repair and
surrender in repair covenants “are generadatied as independent covenants”). Further,
although the maintenance and repair covenatitdrpresent case does not include language
requiring “replacements or renelsaas did the covenant ikadler, the Fifth Circuit’'s guidance
regarding the rule of thumb for determining whegtairs are required undaicovenant to repair
is applicable to DDR'’s lease: DDR should hanapair[ed] . . . property that a reasonably

prudent owner would repair . . . Radler, 764 F.2d at 416.

Nadler, 764 F.2d at 414 (quotingdniversal C.I.T. Credit Corp. v. Danie?43 S.W.2d 154, 157-58 (Tex. 1951)). To
interpret the lease agreementNadler, the Fifth Circuit defined its task as “discovering the parties’ intent through
examination of the entire lease agreeta harmonization of each provisiord’, which is the precise task before
the Court under Mississippi law.
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DDR also requests that the Court adoptfttlewing interpretations of the covenant to
maintain and repair:

“Plaintiffs, not Detroit Diesel, had a duty t@pair items damaged by ‘the elements or
any other causel[.]”” Docket No. 77, at 18.

Paragraph 17 of the lease states the following:

Damage to Improvements. If the improvements on the Premises should be
partially or totally destroye& the following shall apply:

(a) In the event of a partial destructiohthe Premises by fire, elements or
any other cause, which renders remises or any part thereof
untenantable, the rent due shall aliatthe extent and for the period of
such untenantability. If the improvements become totally destroyed by
virtue of such cause, as determined by Owner in its reasonable discretion
within thirty (30) days of such caalty, then Owner shall have the option
of terminating this Lease by writtemotice to Tenant designating a date
upon which this Lease will terminate . . . .

(b) In all cases involving p#al destruction or damage by fire, elements or
any other cause, the extentwthich the Premises are rendered
untenantable shall be established by mutual agreement by Owner and
Tenant acting reasonably. Owner shall proceed to restore the
improvements and reconstruct the sam&losely as possible to their
former state, Owner to bear the cost of the same out of the insurance
proceeds.

(c) In the event that the improvements degnaged by fire or elements or any
other cause, and Tenant is nevertbel@ble to continue in occupancy and
use of the Premises in a manner substantially the same as they were used
prior to said cause, Owner shall neheless proceed expeditiously with
the repairs necessarypat the improvements in their former condition as
nearly as possible. the work of repairing, replacing or rebuilding said
damaged or destroyed improvementlishat be commenced within thirty
(30) days from the date of insurancguatinent, or ninety (90) days from
the date of damage, whichever shalltfoscur, and thereatfter shall not be
proceeded with expeditiously, Tenant shall have the right to cancel or
terminate this Lease and the term bét®y giving to Owner not less than
fifteen (15) days notice of intentida do so, it being agreed that upon the
expiration of the time fixed in such ncdi if such work shall not have been
commenced, and the other conditions hereof complied with, or if such
work shall not have been proceeded with expeditiously, as the case may
be, this Lease and term hereof statlithe option of Tenant wholly cease
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and expire except that all such insurance proceeds shall belong to Owner.
Docket No. 79-1, at 4-5. This provision indieathat when improvements on the Premises are
“partially or totally destroyedby fire or elements or anylar cause, the Owner shall make
repairs from insurance proceeds, or in the egétotal destruction, the Owner may terminate
the lease.ld. (emphasis added).
“Detroit Diesel had no duty to make repaifsat would place the property in a better

condition ‘as when' it was ‘delivered to it' #tie beginning of the lease.” Docket No. 77,
at 9.

On this issue, the maintenance and iregdause speaks for itself: DDR was only
required to provide the maintenance and repaatswiere necessary to “keep and maintain the
Premises . . . in as good order and condition as \dbkwvered to it.” Docket No. 79-1, at 2.

“Detroit Diesel had no duty . . . to ‘rebuildr to ‘replace’ items which have exceeded

their useful life,” Docket No. 77, at 10, tw “make structural or other permanent
improvements,” Docket No. 77, at 12.

The Mississippi Supreme Court has stated‘{ijatdetermining the extent of the lessee’s
obligation under express covenaimselation to repairs, the cdsrwill take into consideration
his common-law liabilities.”AvelezHotel Corp, 87 So. 2d at 65. Under the common law, a
tenant has a duty “to care for the leased premises@gvent injury to the inheritance, in order
that the estate may reverttte lessor undeteriorated by the willbr negligent conduct of the
tenant.” Id. In other words, the covenant to repatigates the lessee “to make such ordinary
repairs as are necessary to prevent what would amount to whktélhus,Avelezsuggests that
under Mississippi law, in the absence of egsrlanguage requiring extraordinary repairs, a
covenant to repair regeis a tenant to make ondydinary repairs. It follows that unless there is

specific language to the contragycovenant to maintain and repd@es not require a tenant to
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rebuild or replace a major struatuafter its useful life has beerceeded. This interpretation of
the DDR covenant to maintain and repaisupported by examining the lease as a whole,
including the “Damage to Improvements” paragraph of the lease. Under the damage to
improvements paragraph, if the improvemenighe Premises were partially or totally
destroyed, Plaintiffs were responsible fogimming the process of “repairing, replacing or
rebuilding said damaged or destroyed improvementvithin thirty (30) days from the date of
insurance adjustment, or ning80) days from the date of damage,” or DDR had the right to
cancel the lease. Docket No. 79-1, at 5. Thiegsainclusion of thevords “rebuilding” and
“replacing” in the damage to improvements pgaph, when juxtaposed with the omission of
those terms in the maintenance and repair papagisuggests that the parties did not intend for
the tenants to be responsible for repigadr rebuilding major structures.

DDR also points to a Misssippi Supreme Court caslaza Amusement Co. v.
Rothenbergl31 So. 350, 357 (Miss. 1930), to argue thai\eenant to maintain and repair does
not require a tenant to make stiwral repairs. In that case, a commercial lease included the
following language: “It is agreed and understtizat no repairs shall be made by the lessors,
except to the roof, and thatthessee shall keepetisaid leased premises in good order and
condition as received, during ttexrm of the lease, and retuthre leased property at the
expiration of the said lease to the lessorkimgood order andondition, wear and tear
excepted.”ld. at 351. Under a supplemental contréu, lessor and lessee agreed that the
subject property was to beadkfor theatrical purposes onlee idat 352. However, the
property’s condition at the commencement ofldese made the property unsuitable for use as a

theater according to state stasiaind city ordinances, whianong other things, required the
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addition of fire escapes to the buildinigl. at 352-54. In discussinggHhessee’s right to put the
property in a suitable condition for its intended uke,court stated, “It is said . . . that the
lessees are not required to make mspavolving a structural changeld. at 357. Although the
case does not make completely clear whethetdhe adopted the rule that “lessees are not
required to make repairs involvirggstructural changethe court went tgreat length to support
its conclusions that the modifications necessaryife tenant to bring ¢éhbuilding at issue into
compliance with the law did not require structural charfgee id.see also idat 361 (Anderson,
J., dissenting) (stating that a covetto keep leased premisegapair “binds the lessee to make
only ordinary repairs,” and “does not requirenib make repairs necessitating radical changes
in the structure of a permanent, diaingial, and unusualature”).

The court quoted a New York case in its dssion of what is considered a structural
change:

What is or amounts to a structural chargyeot easy of definition. The term is

elastic. In a sense, a fire escape or staiiwaystructure; s@lso, is a stepladder,

a post, or a fence. By structural charigesases of this character, | believe is

meant such a change as to effect][gigital and substantial portion of the

premises, as would change its charastierappearance, the fundamental purpose

of its erection, or the uses contemplatada change of such a nature as would

affect the very realty idf—extraordinary in scopand effect, or unusual in

expenditure. My impression is that tieection of a fire escape does not amount

to a structural or extraordinary changecome within that category. Certainly it

does not amount to a reconstruction & bluilding itself. Nor does it involve

unusual expense.
Id. at 357 (citation omitted).

The court also quotessacondary source entitl@®Epairs Required by Law or Public

Authorities

A covenant by the tenant to make resagy repairs inclugerepairs required by
the public authorities, although it does matlude a change ithe condition of the
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premises which is not technically a repaor an order t@ebuild, but it may
require him to replace walls or parts thefr condemned by public authorities.

Id. at 356.

Thecontextof Plaza Amusement Cis. notably distinguishable from the present case in
thatPlaza Amusement Cmvolves the determination of witnetr a lease should be declared void
when the leased property is, in its initial ciiwsh, unable to be used for the sole purpose
allowed under the lease, or whether, insteadetbaee is allowed to make the repairs necessary
to bring the leased property up tadecso that it can be used foetpurpose stated in the lease.
The case does, however, lend some support toothEusion that a covenatd repair does not
require a tenant to make repairs requiring actiral change, which include repairs that are
“extraordinary in scope and effecrr unusual in expenditurelt. at 357. This conclusion is
stated similarly irAmerican Jurisprudence

The word repair does not include alterationsdditions. linvolves the idea of

something preexisting, and presupposes santeth existence to be repaired.

Further, a covenant to repair implieepervation of the status quo and does not

mean replacement.

A general covenant of the tenant to liepar to keep the premises in repair,

merely binds the tenant to make the ordyn@pairs reasonably required to keep

the premises in proper catidn, and does not require tkenant to make repairs

involving structural changes.

49 Am. Jur. 2d_andlord and Tenang 705 (footnotes omitted).
Based on the foregoing, this Court conclutlied the subject lease’s maintenance and

repair provision did not require DDR to replamerebuild improvements or to make repairs

involving structural chages, as defined iRlaza Amusement Co. v. Rothenbd@(l So. at 357.

® Note that this conclusion does not address the isswhat damages are noppaopriate if a jury finds
that DDR violated the lease’s mtnance and repair provisiosee Brown v. Spitzer Chevrolet C210 N.E.2d
490, 499 (Ohio Ct. App. 2009) (“We agr with [lessee] that the leases did exgressly impose a duty to replace or
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However, the Court finds that DDR'’s assertion thaad “no duty . . . tarebuild’ or to ‘replace’
items which have exceeded their useful life” ieiby broad. For example, a tenant’s duty to
maintain and repair may include a duty tplaee items such as an inoperable door lock, a
broken window, or a blown light bulb. Thus, ihéerpretation of the scope of the maintenance
and repair clause must be considered in comtietkte particular items that Plaintiffs claim to
have been in disrepair at the conausof DDR’s lease.

In 2010, Plaintiffs hired Peogd Construction Corporation poepare an estimate for the
damage for which they allege DDR is responsildeeDocket No. 76-8. Relying owells v.
Price, 102 So. 3d 1250, 1258 (Miss. Ct. App. 201R) which the Courof Appeals of
Mississippi states that “[t{jhe @asure of damages for breach ofittact and property damage can
be either the reasonable costeplacement or repairs, or dimiman in value,” Plaintiffs urge
that DDR is liable for the total amount calculated in the Peoples’ estimate. DDR, however,
argues that it is not responsilite any of the damages undeetterms of the lease.

Regarding many of the categories of damabB&R insists that the damage that existed
at the conclusion of the leaseh® result of ordinary wear anglar. As discussed earlier, the
“ordinary wear and tear” exception of the surrendause did not relieve DDR of its duty to

repair and maintain the Premises during the t&frthe lease. However, it is understood that

restore. Nonetheless, we find that [lessee] cannot claim it did not have a duty to replace or restat afihhe
property when, through its completesidigard of its express ligmation to repair and maintain, the property has
become so deteriorated that the only means of repairing is through replacement.”).

® See also Bell v. First Columbus Nat'| Badl3 So. 2d 964, 970 (Miss. 1986) (“Plaintiff can choose to
proveeitherreasonable cost of replacement or repaidiminution in value, and if he proves either of these
measures with reasonable certainty, dgesaare allowable, so long as the i will not be unjustly enriched and
the defendant does not demonstrate that there is a more appropriate measure of damages. In a setting where
replacement of damaged or migsifixtures with new items is the only ptimable means of restoring the facility to
a valuable, marketable condition such reasonable replacepmgatmay be allowable as damages, even though the
items replaced were other than brand new.”).
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even if DDR appropriately repaired and mainéaithe Premises during the term of the lease,
some reasonable wear and tear would stilltetithe time DDR surrendered the Premises.
DDR asserts that because Plaintiffs hasepresented expert testimony to counter
DDR'’s expert testimony that certain damage ®Phemises is merely the result of ordinary
wear and tear, it is entitled to summary judgmetbwever, Plaintiffs’ lack of expert testimony
is not a basis for summary judgment in fagbDDR. A jury mayconsider testimony of
Plaintiffs’ fact withesses andlogr evidence to determine whetld@amage to the Premises is the
result of ordinary wear and tea®ee, e.gWaggaman v. Forstman@17 A.2d 310, 311-12
(D.C. 1966) (concluding, in case for alleged damsagea furnished apartment, that the trial
court did not err “in refusing to permit three wisses, whom [landlords] pifered as experts, to
state their conclusions relatibgwear and tear for guidanoéthe jury,” where the court
allowed the witnesses “to givkrect testimony respecting therdition of the apartment and its
contents as viewed by them after the lease had terminaftian v. Great Atlantic & Pacific
Tea Co, No. 07-3074, 2008 WL 8833262, at *1 (E.D. lLaug. 21, 2008) (declining to allow
lessee’s employee to give axpert opinion regarding whethtite lessee surrendered leased
premises “in good order and conditisaasonable wear and tear exceptedfiile stating that
the employee could “[u]pon the eslishment of a proper foundation, . provide relevant fact
testimony and . . . testify regarding industry ouss and practices pertinent to the issues”).
Further, the jury is at libertip accept or reject DDR’s expdestimony on the issue. Even

though DDR’s experts have opinedtltertain damages were tiesult of ordinary wear and

" See Pittman v. Great Atlantic & Pacific Tea (do. 2:07-cv-3074-KDE-JCW (E.D. La.), Docket No. 1-1
(Complaint), at 2id., Docket No. 48-1 (Plaintiffs’ Memorandum in Support of Motinr.imineg), at 1.
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tear, their testimony only presemtgenuine dispute d&ct regarding whether DDR satisfied its
duty to maintain and repair, aifdhot, what damages are attribbte to DDR as a result of its
failure to maintain and repaiSeeHinkson v. Great Atlantic & Pacific Tea C& A.2d 197, 199
(Pa. Super. Ct. 1938) (“The onlsige involved was whether [lessagfrendered the premises at
the expiration of the term ‘in as good statel @ondition as received, reasonable wear and tear
and damages by fire or the elements, or fodher causes beyond its control, excepted.” This
was clearly a question &dct for the jury.”).

Having established the foregoing, as to e@gair item included in the Peoples’
estimate, the Court shall consider whether DDdR’'®laintiffs’ motion for summary judgment
should be granted.

i. Concrete/Site Work

The lease required DDR to maintain and nefiee Premises throughout the term of the
lease, with “Premises” being defined as thedland “all buildings, structures and improvements
thereon.” Docket No. 79-1, at 11. Based onttzad definition of “Premises,” DDR had a duty
to maintain and repair the concrete oa pinoperty during the tm of the lease SeeSouth Road
Assocs., LLC v. Int'l Bus. Machines Cqr26 N.E.2d 806, 807-09 (N.Y. 2005) (looking at
lease’s definition of “premises” for purposesdetermining whether lessee had duty to maintain
certain parts of the leased proper®gtt v. City of Philadelphial33 A.2d 860, 861, 864-65
(Pa. Super. Ct. 1957) (holdingathiessee that was requiredtiake all repairs except roof
repairs and structural repairs sMéable for the cost of restogrthe concrete footway, driveway,
and guardrail of the leased premises, each afwivas in good order and repair when the lease

began).
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DDR argues that “Plaintiffs may not m@eer for the permanent improvement or
‘replacement’ of a substantial portion of {p&ved area on the premises that was damaged
through no fault of the lessees.” Docket No. 722t However, DDR may be responsible for at
least a percentage of the reasonable cosptdamg portions of the padearea if a jury finds
that DDR failed to properly maintain and repthie paved area during therm of the leaseSee
Wells 102 So. 3d at 1258ell v. First Columbus Nat'l Banlki93 So. 2d 964, 970 (Miss. 1986).
Further, DDR’s duty to maintain and repair Pxremises arose regardless of whether it was at
fault for damage that occurred during the lease’s term.

Relying on expert testimony, DDR also argtlest damage to the paved areas was the
result of improper design and constroati DDR’s evidence regarding the design and
construction of the paved areas may be releteatite question of what condition the paved areas
should have been in at the conclusion oflase even if there were proper maintenance and
repair, but it is not a basis for a conclusmmsummary judgment that DDR is not responsible
for any damages relating to tbendition of the paved areas whise lease concluded. Rather,
DDR'’s evidence presents a genuine disputiactfas to the appropriate damages.

DDR also presents evidence from its expertsdhatage to the concrete is the result of
ordinary wear and tear of opéray a heavy engine repair shof.jury must decide whether it
agrees with that assessment.

ii. Roof Replacement

DDR has not presented any evidence tbphiring the buildings’ roofs involved

“structural changes.'See Plaza Amusement Cb31 So. at 357 (defining “structural change” as

“change as to [a]ffect a vital and substarpiattion of the premisess would change its
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characteristic appearance, the fundamental puigfasgerection, or the uses contemplated, or a
change of such a nature as would affect the xesity itself—extraordinary in scope and effect,
or unusual in expenditure”). Thus, the lease irequDDR to repair and maintain the buildings’
roofs in order to keep them in the same ol that they were imvhen DDR took possession

of the Premises. However, the lease did ngaire DDR to replace the roofs when repairs and
maintenance could no longer address the root#lpms. The plain meaning of “maintain and
repair’ does not include replacingrejor structure such as a ro@dee Mach v. Accettqla78
N.E.2d 617, 620 (Ohio Ct. App. 1996) (“We read thaskelanguage . . . as requiring [lessees] to
make ordinary repairs, but we do not constregair’ or ‘maintenance’ tmean replacement of
the roof which was completely worn out.”). 8ttDDR’s duty to repair and maintain the roofs
did not include a duty to repda the roofs does not, however,doliose the possibility that if
Plaintiffs are able to prove that DDR breachezidbvenant to maintain and repair, DDR may be
responsible for at least a portion of tteest of replacing the roofs.

The record includes both ewidce that at leasine roof had deteriorated beyond repair
and needed replacement, which was Plaintiftgl, as well as evidence that the roof only
needed to be repaired, which was DDR’s dueeDocket No. 87-2 (Dearman Dep.), at 70-71;
Docket No. 53-1 (Dearman Report), at 8; Dodket 76-2 (Harrell Jeanes, Jr. Dep.), at 4-5.
Furthermore, there is conflicting evidence regardiveguseful life of theyipe of roof used on the

buildings. The evidence presents a genuispude of material facts regarding whether DDR

8 Plaintiffs have also testified that they hired pssienals to make repairs to the roof. While Plaintiffs
assert that they were simply providing a courtesy to RBBood will, DDR argues that Plaintiffs had taken on the
duty of repairing the roof. Although this testimony mdtymately provide DDR a viable defense relating to roof
damage, the Court does not consider such parol evidede¢tenmining the meaning of the contracts’ terms. The
Court does not find the contract to be ambiguous withrdsga DDR’s duty to maintain and repair the roof since
those repairs were not explicitly excluded from DDR’s duty to maintain and repair.
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breached its duty to maintain and repair the randl if so, what damages are appropriate for that
breach. Consequently, summary judgment is ingppate as to liability and damages relating to
the roofs.

iii. Restore Office Areas

DDR asserts that Plaintiffs have faileddentify what damage is being addressed
through the restoration of the office area, it exception of possibly water damage, which
DDR alleges is the result of Plaintiffs’ failute replace the roof, arekpenses for bringing the
HVAC, mechanical, and electrical systefup-to-code.” Docket No. 77, at 22-23.
Consequently, DDR argues thaisitentitled to summary judgmewith regards to Plaintiffs’
claims for damages for restoring the office areas.

Because DDR'’s duty to maintain and repairginet require it to place the Premises in a
better condition than it was at the commencemettiefease, DDR was not required to make
the HVAC, mechanical, and electrical systemsplant with new codes and regulations. The
lease does not include languagattbuggests that thesypes of expensegere contemplated by
the parties at the time the lease was exéculttowever, given the broad definition of
“Premises,” DDR was obligated to maintain aagair the HVAC, mechanical, and electrical
systems, in addition to the office areas in general.

A factual issue exists regarding whether DBxi@ached its duty to repair the roof during
the term of the lease, and as such, a factspltk also exists regand whether DDR is liable
for water damage that occurred in the office @®a result of leaks from the roof. Thus, the
Court cannot determine that, as a matter of law, D#t liable, at least ipart, for the cost of

restoring the office area. Furtingore, although DDR asserts tiaintiffs have not identified
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the particular damage that wdube addressed in the cost festoring the office areas, the
Plaintiffs have submitted photographs of damtagine office area, and the expert report of
Clarke’s expert, William Ware, indicates thasteration of the office areas involves “demolition
and removal of existing office areas in bothlthuaigs, including walls, doors, ceilings, flooring,
plumbing, HVAC, lighting, etc.,” athreconstruction of the officgea. Docket No. 76-10, at 5-
6. Itis the jury’s duty to determine whethbe office area was in good condition when the lease
terminated and whether DDR is liable for any part ofcibt of restoring the officareas.
iv. Restore Front of Building

In support of its argument for summary judginienits favor on the issue of damages for
restoring the front of the main building, DDRatgs, “Plaintiffs have not demonstrated what
damage, if any, is being addressed via the proposaérely ‘restore’ the front of the building.
As such, the repair covenant does not appele iavoked. Also of notd)etroit Diesel could
not possibly have a duty to repthe front of the building daaged by a storm in 2012 after the
lease was terminated.” Docket No. 77, at 23&irfffs did not respond by identifying the basis
of its allegation that DDR is responsible for cestg the building front or by providing evidence
that any damage to the front of the buildihgt required restoration occurred before DDR’s
lease expiredSeeDocket No. 105. As such, summary judgment shall be granted in favor of

DDR as to Plaintiffs’ claims for damagesating to restorig the building fron®.

° To the extent Plaintiffs assert that DDR must fma$undo” changes to the front of the building made
during Clarke’s remodeling, for which Plaintiffs gave their permisseaDocket No. 95-2, a2, the exception to
the surrender clause bars Plaintiffs from seeking such dam@geBocket No. 79-1, at 6 (“Tenant shall . . .
surrender the Premises in good condition and repair efarept. (ii) damage resulting from . . . alterations . . .
agreed to by Owner.”).
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v. Replace Wall Panels

DDR argues that it is not liable for replacing wadinels because itgpert testified that
any damage to the wall panels is ordinary veewt tear, and that “trereas where these damages
were located such as the truck repair shapthe outbuilding were still fully functional.”
Docket No. 77, at 23. However, determining Wieetthe areas were “fully functional” does not
adequately answer the relevant inquiry of whethe areas were, at the end of the lease, in good
condition, ordinary weaand tear excepted. Further, DDRigear and tear” defense does not
provide a basis for summary judgment, but only presents quesfitaxst as to whether DDR is
liable for the deteriorated condition of the wadlad what damages, if any, are appropriate.

vi. Paint Exterior

Relying on its experts’ condions, DDR asserts that “anytégoration of the paint on
the exterior of the building is due to ordinavgar and tear and thadt [that] the paint had
exceeded its useful lifedf 15 to 20 years. Docket No. 77, at 23. DDR’s duty to maintain and
repair the Premises requiredatpaint the buildings’ exterias often as a reasonably prudent
owner would. SeeNadler, 764 F.2d at 416 (applying, undenés law, “reasonably prudent
owner” standard to lessee’s s to repair and replacejge also Connell v. Brownstein-Louis
Co, 261 P. 331, 333 (Cal. Dist. Ct. App. 1927) (“Aaat who sits by for 10 years and allows
the metal parts of the building to decay for lacla@&newal coat of pdiis not using ordinary
care for its preservation. The exception of ordiveear and tear contempéet that deterioration
will occur by reason of time and use in spite afioary care for its preservation.”). Therefore,
that the paint had exceedisiuseful life does not suppd@DR’s defense. Additionally,

summary judgment is inappropriate because DDWRé&ar and tear” defense presents an issue of
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fact that must be resolved by the jury.
b. Indemnity

Plaintiffs assert that DDR was obligdtunder paragraph 8 of the lease to

indemnify and hold owner harmless fromdaagainst all losses, costs, damages,

expenses, and liability, including but imhited to reasonable attorney fees,

which owner may incur or pay out by reason of (a) any injury to persons or

property occurring in, on about the Premises, even though such might have

been caused or contributed to by tiegligence of Owner; (b) any breach or

default hereunder on Tenant's part; (c) amyk done in or to the Premises; (d)

any maintenance or repair work perfad by or required to be performed by

Tenant hereunder; or (efiyaact or negligence on the part of Tenant; provided,

however, to the extent of the proceeelseived by Owner under any insurance

furnished by Tenant, Tenant’s obligatito indemnify and hold harmless Owner

against the claim covered by such insurance shall be deemed to be satisfied to

such extent.
Docket No. 79-1, at 3. DDR, howeyargues that under the factstlois case, Plaintiffs are not
entitled to damages from DDR based on thenmuity clause. The Court agrees with DDR’s
interpretation. The first sentem of the “Accidents, Indemnignd Public Liability Insurance”
paragraph provides the contéat the indemnity provision. Tehindemnity provision applies
when there is “damage to person or propsustained by Tenant others caused by any non-
repair of the Premises requiref Tenant” under the leaséd. In such cases, DDR would be
required to indemnify Plaintiffsagainst all losses, costs, dagea, expenses and liability,”
using, when available, the proceeds of the puialmlity insurance that it was required to
procure under the terms of the policy and forctboth DDR and Plaintiffs should have been
named as insured$ee id. This case does not, howeveresent such a scenario, because the

basis of this action is allegedrdage to Plaintiffs’ property, not deage to DDR or others, or to

the property of DDR or others.
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B. DDR-Clarke Sublease

Clarke moves for summary judgment infasor as to DDR’s third-party complaint
against it, arguing that “Clarke complied with itdida under . . . its subleasvith Detroit Diesel
to surrender the property in goodndition and repair, with the egption of ordinary wear and
tear,” and that it “has absakly no duty under the subleasenake the large scale renovations
and replacements to the facilitpcareal property that Plaintiffesk in this litigation.” Docket
No. 82, at 2. The relevant portion of the mainteeaand repair provision in the sublease states
as follows:

Maintenance and Repair. Subtenacknowledges that it is accepting the
Premises in its present “as is” caimwh and that Landlord shall have no
obligations to make any repairs, rentioas or improvements to the Premises
except for the renovations and improvemeaésitified in Exhibit B. Subtenant
shall perform at its sole cost andoexise all repair work necessary on the
premises in order to use the Premigeghe operation of Subtenant’s business
therein. Subtenant shall keep and maintenPremises in a clean, sanitary and
safe condition, free from araflear of rubbish, dirt, snoand ice, in good order
and repair. In addition, Subtenant shkalép and maintainlaareas outside the
building on the Premises, including but fiotited to sidewalks, curbs, roadways,
parking areas and fences, and any equipment, fixtures, motors or machinery
thereon or thereof, in clean, sanitandaafe condition, free from and clear of
rubbish, dirt, snow and ice, in good ordadaepair. Subtenashall not make or
cause to be made any structural atiers, renovations or improvements to the
Premises without Landlordjsrior written consent.

Docket No. 7-1, at 2. The subleas®es that the term “Premises’dsfined in the prime lease.
See idat 1. Additionally, the sublea’s surrender provision is stidstially similar to the prime
lease’s surrender provision:
Upon expiration of the term of thisuBlease, Subtenant shall promptly and
peaceably surrender the Premises in good condition and repair except for (a)
ordinary wear and tear, and (b) damageltiesufrom fire and other casualty, acts

of God or other causes not insured against by Landlord or Subtenant, or
alterations or additionagreed to by Landlord.
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Id. at 6.

Clarke erroneously arguesathts repair obligations were narrower than DDR’s repair
obligations, and that Clarke was only required to perform “repaik necessary on the premises
in order to use the Premises for the operatidiClzrke’s] business then.” Docket No. 108, at
2 (quoting sublease). Clarke igee additional language of the im@&nance and repair provision
that, similar to the prime lease’s language, requidlaske to “keep and maintain the Premises in
a clean, sanitary and safe condition, free froosh@ear of rubbish, dirt, snow and ice, in good
order and repair.” Docket No. 7-1, at 2. Thau@, therefore, finds that the maintenance and
repair and surrender provisions of the sublemsainambiguous and th@tarke’s obligations
under the provisions are the same as DDR'’s abbgs under the prime lease. Clarke was
obligated to maintain and repair all of theeRises, but it was not required to make any
structural alterations. [Elarke failed to properly repaind maintain the Premises, it may be
liable for all or some of the cost of repairing fhroperty’s concrete argaeplacing the roofs,
restoring the office areas, repiag wall panels, and paintirtge buildings’ exterior.

Although Clarke argues thasiproof that it surrenderedettproperty in good condition
and repair except for ordinary weand tear is unrebutted, as exptad earlier with regard to the
prime lease, Plaintiffs’ evidence is sufficientr&ise a genuine dispute of fact regarding whether
the property was surrendered in gaachdition, ordinary wear andaeexcepted. To the extent
the jury finds that the property was surrenderesbimpar condition, the jury must also determine
what portion of the damages, if any attributable to Clarke.

IV.CONCLUSION

For the foregoing reasons, DDR’s motion summary judgment, Docket No. 76, is
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granted in part and denied in part; Plaintiffeotion for summary judgment, Docket No. 79, is
denied; and Clarke’s motion for summauggment, Docket N. 81, is denied.

SO ORDERED, this the 6th day of May, 2014.

s/ Carlton W. Reeves

UNITED STATES DISTRICT JUDGE
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