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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

M-D MEDICAL SERVICES, INC. PLAINTIFF

VS. CIVIL ACTION No.: 3:1 8-CV-336HTW -LRA

M.A.S.H., INC., GREGORY L. HORN

and CHARLES BORDENCA DEFENDANTS
ORDER

BEFORE THIS COURT isheMotion to Dismisdor Lack of Personal Jurisdiction
[Docket no. 3]filed by defendantM.A.S.H., INC.(*“M.A.S.H"), Gregory L. Horn(*Horn”), and
Charles Bordenc@i Bordenca”)(hereinafter collectively referred to as “Defendant$he
Defendants filed their memorandubrief in support of their motioto dismisson the same date,
May 24, 2019Docket no. 4]. Plaintiff M-D Medical Serviceslinc. (hereinafter referred to as
“M-D Medical' or “Plaintiff”) filed its response in opposition and memorandum in support of its
opposition on June 7, 2018 [Docket np. Defendants filed their second memorandum in
support of their motion toisinisson June 18, 2018 [Docket no. 10].

In their notion to dismisgpursuant to Federal Rule of Civil Procedure 12()(2)
Defendants campaighateach of them lacksufficient contacts with Mississippi to support the
assertion of personal jurisdiction over them according to the requirements afdipigss Long-
Arm Statute and DuerBcess under the Fourteenth Amendment to the United States
Constitution. For the reasons presented herein, this Coagrdesvith the Defendants and
hereby deniethe DefendantsMotion to Dismisdor Lack ofPersonal drisdiction [Docket no.

3],

! Rule 12 of the Federal Rules of Civil Procedure provides:

(b) How to Present Defenses. Every defense to a claim for relief in any plead#t be asserted in the
responsive pleading if one is required. But a party may assert the folloviergses by motion:...(2) lack
of personal jurisdiction
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This courtpossessefederal subject matter jurisdiction over the parties based on diversity
of citizenshipunder Title 28 U.S.C. § 133Because the matter in controversy exceeds the sum
of $75,000, exclusive of interests and costs, and is beteigeens of different states. Complete
diversity of citizenship exists here, as none of the defendants resitiessame state as the
plaintiff 3,

I. FACTUAL HISTORY

This lawsuit arises frora contractual agement betweell-D Medical and M.A.S.H,
wherebyM-D Medical agreed to provide certain enteral nutritiand supplies to patients of
M.A.S.H. residing in nursingacilities inthe State of Alabama. The facts below are derived
from Plaintiff's Amended ComplaiffDocket no. T.

M-D Medical is avlississippi corporatiorDefendantM.A.S.H. is an Alabama
corporation with its principal place of busines®\iabaster, AlabantaDefendantorn is the

president of M.A.S.H. and a residaitAlabama. Defendant Bordenca is the secretary/treasurer

228 U.S.C. § 1338tates:

(@) The district courts shall have original jurisdiction of all civil actiorgeve the matter in

controversy exceeds the sum or value of $75,000, exclusive of interests andntbitdetween
Q) Citizens of different States; ...

3 “If the case involves more than one plaintiff and more than one deferfuaeurt must be certain that
all plaintiffs have a different citizenship from all defendant&étty Oil Corp. v. Ins. Co. of f. An841
F.2d 1254, 1258 (5th Cir.1988) (citimy Inc. v. Miller Brewing Cg 663 F.2d 545, 5489 (5th Cir. Unit
A Dec.1981)). (citingstrawbridge v. Curtiss7 U.S. (3 Cranch) 267, 267, 2 L.Ed. 435 (1806)).

4 “Enteral nutrition generally refers to any method of feeding thattheamstrointestina(Gl) track to
deliver part or all of a person’s caloric requirements. It candgchn oral diet, the use of liquid supplements
or delivery of part or all of the daily requirements by use of a'tubenald F. Kirby, MD, FACG, and
Keely Parisian, M.DEteral and Parenteral Nutritiphttp://patients.qgi.org/topics.entefahdparenteral
nutrition/ (Published September, 2011).

5“On March 31, 1993, M.A.S.H., Inc., and Alabama corporation, M.A.S.H. of Alabaster, Inc., and
Alabama corporation, and M.A.S.H. of Crestview, Inc., a Florida corporatierged with the surviving
entity remaining as M.A.S.H., Inc.Affidavit of Gregory HornDocket no. 3, Exhibit 1, 4
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of M.A.S.H. and a resident of Alabama. MMedical alleges that Horn and Bordenca, as
owners/operators of M.A.S.Hexercise absolute controver M.A.S.H®

On July 1, 2016, M3 Medical entered into SubcontractAgreement (hereinafter
referred to as “thdgreement”) with M.A.S.H. to provide inventory acquisition, delivery and
training products, and general product management to patients of M.A.S.H. Thea#s patie
reside innursing homes in Competitive Bidding Areas (hereinafter referred t0BA&s”) in the
State of AlabamaThe only signatories to the Agreemevdre M.A.S.H. and M3 Medical

Plaintiff M-D Medical alleges that in marketing and selling products pursuant to the
Agreement, MD Medical “advanced credit, money, product and/or services taDaife for
business purposes in the amount of $153,681.17.00, such amount being presently due.” [Docket
no. 1 at p. 3]. M-D Medical also claims that M.A.S.H has wrongly received payméorging
to M-D Medical in the amount of $98,500.00 as a resulttbfrd-party billing error.

M-D Medical’'s lawsuit seeks damages from all defendantdifeach ofcontract;bad
faith breach ofcontract;conversion; negligence and/or fraud; tortioutgiference withbusiness
relations; andigil conspiracy. MP Medical also demands an audit or accounting of each
defendant from July 1, 2016 to present, seeking disgorgement of any funds du®to M-
Medical. M-D Medical further seek®® pierce to the corporate vailits effort to obtain
damages fronthe individual defendants, Horn and Bordenca, fazabh offiduciaryduties;

breach ofcontract; malfeasance; ancbnversion and/or misappropriation of funds.

6 Currently, approximately 47% of M.A.S.H., Inc.’s common stock issued to Horn and approximéiely 47
of the common stock is issued to Borderédfidavits of Gregory L. Horn and Charles Bordenca, Docket
no. 3, Exhibits 1 and)].

"M.A.S.H. ceased its operations on or about May, 2017 due to fingmoldems [Affidavit of Gregory
L. Horn, Docket no. 3, Exhibit 1].



IIl. LEGAL STANDARD

A federal court sitting in diversity may exercise personal jurisdiction tonilye extent
allowed by a state court under applicable state Mwvtensen Const. & Util., Inc. v. Grinnell
Mut. Reinsurance Cp718 F. Supp. 2d 781, 782 (S.D. Miss. 2010hder the Federal Rule of
Civil Procedure 12(b)(2) a defendant may move for dismissal on the basis of lack of personal
jurisdiction. “The party seeking to invoke the power of the court bears the burden of proving
that jurisdiction exists.Luv N’ Care, Ltd. V. Instdix, Inc., 438 F.3d 465, 469 (5th Cir. 2006).

“The court may determine the jurisdictional issue by receiving affisiawviterrogatories,
depositions, oral testimony, or any combination of the recognized methods okedystélred
V. Moore & Petersonll17 F.3d 278, 281 (5th Cir. 1997n making this determination,
uncontroverted allegations in a plaintiff’'s complaint, other than conclusory talegamust be
taken as trueThompson v. Chrysler Motors Coy@55 F.2d 1162, 1165 (5th Cir. 1985)(“the
allegations of the complaint, except insofar as controverted by opposing affidavstsbe taken
as true.”)Additionally, factual conflicts mst be resolved in favor of thégmtiff. Panda
Brandywine Corp. v. Potomac Elec. Power. @53 F. 3d 865, 869 (5th Cir. 2001).

lll. DISCUSSION

In diversity cases under 28 U.S.C. 8§ 1332, such as this matter before the Court, the
exercise of personal jurisdiction over a non-resident defendant must comport withdeh fe
constitutional due process requirements and the domgstatute of the state in which the district
court is located.Companion Prop. and Cas. Ins. Co. v. Palerif F.3d 557, 559 (5th Cir.

2013)(citingPaz v. Brush Engineered Materials, 445 F.3d 809, 812 (5th Cir. 2006)).

8 See footnote 1.



A. Mississippi's Long-Arm Statute

Under the provisions of Mississippi®ng-Arm Statute Miss. Code Ann. § 13-3-57,
three activitiegpermit Mississippi courts to exercise personal jurisdiction over a nonresident
defendantlf that person hadl) entered into a contract to be performed [in whole or in part] in
Mississippi; (2) has committed a tort in Mississippi;(8),is conducting business in
Mississippi” Dunn v. Yager58 So.2d 1171, 1184 (Miss. 2011) (citiigtham v. Youn@®12
So0.2d 467, 469-70 (Miss. 2005)). Thesecstiies of Mississippi’s Longrm Statute are
commonly referred to as the three prongs: the contract prong, the tort prong andghe doi
business prongMissITL Int'l, Inc. v. Constenla S.A669 F.3d 493, 497 (5th Cir. 2012).

M.A.S.H. assertthatthis Court lacks personal jurisdiction over all defendants because
M-D Medical’'s Complaint lackanyfactual allegations of any conduct by any Defendant that
occurred in whole or in part in Mississigpiocket ro. 4, p. 1]. Mb Medicaldisagreesvith
M.A.S.H.’s argument, and for support, points to the exhibits. Althddigkissippi’'sLong-Arm
Statutemanifests three prongs, this Comiti only address the contract prong to show that, here,
personal jurisdiction exists over M.A.S.H.

The Contract Prong

Personal jurisdiction over a nonresident defendant is proper under Mississip-s Lon
Arm Statute if the defendant makes a contract with a Mississippi resident “to benestfor
whole or in part by anparty in this state.Cycles, Ltd. v. W.J. Digby, In@89 F.2d 612, 617
(5th Cir. 19809).

The parties herein, M.A.S.H. (Supplier) andDvVMedical (Contractor) entered into a
Subcontract Agreement on July 1, 2018. The “Backgrosedtion of the AgreemefiDocket

no. 7-1, p. 1recites the following:



A. Supplier is in the business of providing durable medical equipment, prosthetics,
orthotics, and supplies (‘DMEPQOS”) to patients residing in nursing facilitczgdd
in numerous areas subject to the Medicare Competitive Bidding Program
(“Competitive Biddng Areas” or “CBAS").

B. Contractor has experience and expertise in providing DMPEOS to patients so
situated.

C. Supplier desires to subcontract with Contractor to provide inventory acquisition,
delivery and training in products, and general product management to patients of
Supplier who reside in the CBAs, and Contractor desires to accept such subcontract
arrangement.

The“Terms section, following Background, provides:

In consideration of the mutual covenants contained herein, and other good and valuable
consideration, Supplier and Contractor agree as follows:

1. Contractor Services. Contractor will provide the following services (“Sestjion
behalf of Supplier to Suflipr's patients who reside in the CBA:

a. Contractor will sell to Supplier all necessary supplies for patidet#ified as
requiring enteral feeding supplies in the designated facilities
listed...Contractor will also provide the necessary manpower andgsese
obtain medical documentation demonstrating the medical necessity for these
supplies and will provide general inventory support and account maintenance
needs to the designated facilities.

[Docket no. 7-1 at p. 1].

Thereafter, the Agreement setst sections for Compensation, Term and Termination,
Covenants of Supplies and Contracts, Insurance and Indemnification, and Busstesatés
Provisions.

The final section of the Agreement is headédistellaneous. This section identifies

the partiesas “independent contractdriter alia. This section has a space for the name of a

state for a choice of laws provision, but that space is left blank.



Also omitted from the Agreement is any discussion or provision relative to the source
from which Supplier (M-D Medical) will obtain its inventory and supplies. The Agesg only
speaks to providers being qualified and acting within the law.

The Agreement was negotiated by the parties in various stages and at piacess
This Court agrees thatarely contracting with a resident of the forum state is insufficient to
subject the nonresident to the forum’s jurisdicti®ae Colwell Realty Investments viple T
Inns, 785 F.2d 1330, 1334 (5th Cir. 1986); however, this Court nlogesignificaniportions of
this Agreement wrenegotiated over the telephone, wherDMMedical was in Mississippi.
Further,on August D, 2016, Wade E. Ward (“Ward”), President of M-D Medical, proposed to
Horn, President of M.A.S.H. an addendum to Agreement via a telepdahfrom Mississippi.
Ward sent the proposed addendurilton via email from Mississippi. M.A.S.H. agreed to the
proposed addendum and sent a signed Agreement via email to Mississippi on August 15, 2016,
thus finalizing the contract in MississipgCirlot Agency, Inc. v. Sunny Delight Beverage Co.,
2012 WL 1085867, *4 (Miss.Ct.App.2012)ien a nonresident defendant takes purposeful and
affirmative action, the effect of which is to cause business activity, fabkeby the defendant
in the forum state, such action by the defendant is considefécientminimum contact for
jurisdictional purposesand since Plaintiff is a corporation located in Mississippi, its
performance under the contract took place, at least in part, in Missjssippi

M.A.S.H. does not dispute that it negotiated and finalized various terms of the Agteeme
with M-D Medicalover the telephone while N Medical was in MississippiNor does
M.A.S.H. dispute that it purchased, under the Agreement, proghath were shipped from
Mississippi warehouses. M.A.S.H. made payments by check for those goods ssilglssi

Thosepaymentchecks were processed byMMedical in Mississippi and deposited in
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Mississippi banks.This Court finds these factors to be sufficient to show that at least partial
performance of the contract occurred in Mississippi. Se&idan, Inc. v. C.K. Marshall & Co.,
360 So.2d 1223, 1224Miss. 1978)(jurisdiction appropriate under the Mississijgmg-Arm
Statute where defendant contracted with Mississippi resident to rent equiprdeental
payments made to Mississippiee&alsoAultman, Tyner & Ruffin, Ltd. v. Capital Rubber and
Speciality Co., Inc2011 WL 213471, *7 (S.D.Miss.2011)(holding that performance of the
contract occurred in Mississippi when the plaingfiaw firm,rendered legal services from its
office in Misgssippi, numerous contacts took place in Mississippi regarding representation, all
billing occurred in the Mississippi office, and checks for legal services seateto Mississippi).

This Court is persuaded that the contract prong of the Mississippi Long@atute
embraces this lawsuit.

B. Constitutional Due Process Requirements

The exercie of personal jurisdiction must also comport with the ireguents of federal
due processSee Stripling v. Jordan Prod. C@34 F.3d 863, 869 (5th Cir. 2000) (as cited in
Davenport v. HansaworltdSA, No. 2:12ev-233, 2013 WL 5406900)Due process requires
thata defendant over whom personal jurisdiction is soughav@ certain minimum contacts
with the forum state, “such that maintenance of the suit does not offend traditionabrajtfair
play and substantial justi¢dnternational Shoe Co. v. Washingta®26 U.S. 310, 316, (1945).

Personal jurisdiction may be general or specific. General personal judsdicies
when the defendant’s contacts are ‘continuous and systematic’. Plaiegjés persoma
jurisdiction that is “specific,” that jghat Plaintiff’s clains arisefrom the defendants’ contact
with Mississippi Helicopteros Nacionales de Colombia, S.A. v. HEE U.S. 408, 104 S.Ct.

1868 (1984). Where dantiff alleges specific jurisdiction, due process requig@sninimum
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contacts by the defendant purposefully directed at the forum @ptenexus between the
defendant's contacts and the pldiistclaims, and (3) that the exercisejufisdiction over the
defendant be fair and reasonalbld. Int’l, Inc, 669 F.3d at 498.

Contracting with a resident of the forum stakng with the presence of some other
factor or factors, is sufficiertb satisfydue processIn Medical Assurance Company of
Mississippi v. JacksoB64 F. Supp 576, 579 (S.D. Miss. 1994), the Court determined that the
defendant’s initiation of the contract in the forum, ongoing communication in the forahinga
a checkirom a state bank in the fary and returning the release to the forum, were sufficient
contacts to comport withugt processlid.

This Court is persuaded that M.A.S.H.’s entry into the Agreement’s Addewitbrivi-D
Medical in Mississippimakest amenabldo suit in Mississippi Further, M.A.S.H. conducted
ongoing correspondence with M-Medical inMississippji M.A.S.H. purchased products from
M-D Medical in Mississippi; and M.A.S.H. sent payment for goods received BoNdical in
Mississippi. In short, the record supports that M.A.S.H. directed contact towarduhe fo
(Mississippi), such that it was foreseeable Mak.S.H. could be haled into court in Mississippi
without offending dieprocess.

C. Piercing the Corporate Veil as to Defendantglorn and Bordenca

Mississippi case law reflects a strong commitment to the legal integrity of theraiarp
entity and a longstanding belief that a Court should pierce the corporate veil only under
extraordinary circumstanceSee e.g.,T.C.L., Inc. v. Lacostel31 So.2d 918, 922 (Miss.1983)
Gardner v. Joneg}64 So.2d 1144, 1151 (Miss.198Rauch Industries, Inc. v. Poloron

Products of Mississippi, Inc362 So.2d 605, 607 (Miss.1978).
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On their “piercimg the veil” argument, Plaintiff had this to say in Plaintiff’'s Response in
Opposition to Defendants’ Motion to Dismiss for Lack of Personal Jurisdiction [Dooké&]:

“In this case, Defendants Horn and Bordenca have not produced any records to show that
they kept corporate minutes, or that they acted through any resolutions, includingisiende
close M.A.S.H. They have not produced any ‘loan documents’ even though they instructed their
attorney to call Mississippi to disclose that they had madspal loans to the company.
Additionally, they have failed to disclose to the Court their personal emailsxsadcéat to
Mississippi.” [Docket no. 7 at p. 14].

“IM.A.S.H.] repeatedly prepared checks payable t@N#edical in order to pay the
money adnttedly owed but those checks were never sent by M.A.S.H because Defendants
Bordenca and Horn, as officers, directors, and only check signors, violatedutyeiry refusing
to sign the checks. Thus, fraudulently convertindpN4edical’s money...” [Docketo. 7 at p.
14]. Further, says ND Medical, “Defendants Bordenca and Horn made phone calls, and
directed their attorney to make phone calls, into Mississippi to state that HetidBets
Bordenca and Horn knew money was owed to M-D Medical but had personally loaned smoney t
M.A.S.H. Presumhly, Defendants Bordenca and Horn failed to sign the checks prepared by
M.A.S.H. for M-D Medical so that they could convert the money and enhance the opportunity to
repay or potectthemselves rather than-Bl Medical... Ths evidence shows that Defendants
Bordenca and Horn actively participated in the fraud and conversion against &tibal] thus
causing injury to M-D Medical in Mississippi.” [Docket no. 7 at p. 15].

After discovery, Plaintiff should know whether eeallegations have the force of
“facts”; therefore, his Courtwill defer ruling on piercing the corporate veil as to the individual

defendants, Horn and Bordenca until the parties have cattldigcovery in this mattefhis
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Courtwill allow M-D Medical lave to resubmit thitheory. Meanwhile, discovery on plaintiff's
accusations should proceed.
V. CONCLUSION

For the reasons stated hereims Court concludes thathiasauthority under the
MississippiLong-Arm Statute toexercisegpersonajurisdiction over the Defendants. This Court
further findsthat the exercise of personal jurisdiction by this Court would be proper under the
DueProcesClause becaussufficientevidenceexistsshowing Befendant M.A.S.Had
requisite minimum contacts with the State of Mississipppurposefully availedself to the
benefits of the Statdéo support this Court’s exercise of personal jurisdiction over M.A.S.H.

This Court similarlyis convinced that M-D Medical has shown enough at this point to
warrantthis Court’s maintenance of personal jurisdiction over defendants Horn and Botdenc
resolve the issue of piercing the corporate veil.

IT IS, THEREFORE, ORDERED that the Defendants’Motion to Dismiss Pursuant
to Rule 12(b)(2) [Docket No. 3 is DENIED.

SO ORDERED AND ADJUDGED this the 28th day ofMarch, 2019.

[SIHENRY T. WINGATE
UNITED STATES DISTRICT COURT JUDGE
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