Goodwin v. Progressive Gulf Insurance Company et al Doc. 13

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSI SSI PPI
NORTHERN DIVISION
HOMER GOODWIN PLAINTIFF
Individually and doing business as
GOOD TRUCKING
V. CIVIL ACTION NO. 3:19-CV-447-CWR-LRA
PROGRESSIVE GULF INSURANCE DEFENDANTS
COMPANY, et al.
ORDER
Before the Couris Plaintiff Homer Goodwin’sMotion to Remand. Defendant
Progressive Gulf Insurance Company removed the case to this Court pursuansttydive
jurisdiction, claiming that Defendants Jessica Wilsonlagtthouse Insurance Services, LLC
were improperly joined. For the following reasons, Goodwin’s Motiatersedand his claims
against Wilson and Lighthouse are dismissed.
l. Background
Goodwin owns and operates a gravel hauling business called “Goodntrutke
alleges thaTammy Goodwin, hisecretary and office manageacting on his and Good
Trucking’s behalf- visited Defendant Jessica Wilsam August 22, 2017, to purchase insurance
for a gravel dump truck Goodwin planned to usthabusiness.
Wilson owned and operated Defendant Lighthouse Insurance Services, LLC, an
independent insurance agency. Wilson and Lighthouse acted as agents for mdtevgi@ssive
Gulf Insurance Company.

Wilson toldTammy*“that she was an agent for Progressive and she would write the

insurance coverage through Progressive providing comprehensive coverageri suitspleted
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the application for insurance and spoke with Progressive about issuing the Pldi@lso asked
Tammy what amount of coverage was needed in the event of a total loss of the truck. Goodwin
requested $20,000. Goodwiitimatelyagreed to pay premium of $517.20 per montbr the
insurance coverage

Goodwinsays heaid the first month premiummn August 23, 2017, prior to receiving
any insurance policy or other document providing details of his policy. In$teeslied on
Wilson's representationand purchased the Progressive policy fromwitr the beliefthat he
had $20,000 in coverage for the loss @& ttuck In truth, he was purchasing only $7,500 in
coverage.

It is undisputed that Progressive sent Goodaviteclaratiorpage summarizing the
insurance coverage amounts on August 23, 2017. Progressive sent adiittaraltiorpages
on August 25, August 26, September 2, and September 7! 207also undisputed that on the
second page of eadocument, the following language is included:

Stated Amount:  *$7,500 (including Permanently Attached Equip)

*A vehicle’s stated amant should indicate its current retail value, including
any special or permanently attached equipment. In the event of a total loss,
the maximum amount payable is the lesser of the Stated Amount or Actual
Cash Value, less deductible. Be sure to check stated amount at every renewal
in order to receive the best value from your Progressive Commercial Auto

policy.
Rather than sending Goodwin aypltal copy of thensurance policy, Progressive published a

“Commercial Automobile Poli¢yonline that was availableo Goodwin.

! Progressive sent Goodwin nel@claratiorpages after changes were made to his policy. For example, the August
25, 2017declaratiorpage notes that Goodwin changed the policy to indwdeadditional insuresl
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Goodwin’s dump truck was totally destroyed by fire on February 19, 2018ade a
claim to Progressive for the loss. He alleges Progressive asked for “dextaments and
information to process his claims, including the bill of sale wherein he purchaseactyg tr
which noted that the truck was purchased for $20,000. Goodwin provided the documéntation
March 2018. Progressive did not respond to Goodwin’s claim until December 20, 2018, when it
advised Goodwin that would pay “the sum of $7,500.00 minus the deductible of $2,500.00.

Goodwin filed this suit on May 23, 2019, in the County Court of Hinds County,
Mississippi. Hamadeseveral claims against the defendamai$ectively. (1) breach of contract;

(2) bad faith denial of insurance benefits; (3) fraudulent misrepresentatioregkbent
misrepresentation; (5) negligence; (6) gross negligence; and (7) frauithdlecement. Goodwin
sought compensatory and punitive damages in the amount of $200,000.

Progressive filed a notice of removal on June 26, 2019, alldgaGoodwin impoperly
joined Lighthouse and Goodwin to defeat diversity jurisdiction. Goodvsiagrees. He argues
that complete diversity does netistbecause the defendants are properly joaretitherefore,
thatthis Court lacks jurisdiction over the case. Goodwin further argues that this Gouid s
remand because “all of the defendants served with process in this case did imothjeiremoval
petition”

. Legal Standards

A. Removal

To properly remove an action pursuant to 28 U.S.C. § 1441(a), a party must demonstrate
that original jurisdiction lies in federal couEnergy Mgmt. Servs., LLC v. City of Alexandria

739 F.3d 255, 258 (5th Cir. 2014). “A federal district court may exercise original jugsdicti



over any civil action that either satisfies diversity requirements or that andesthe federal
constitution, statutes, or treatiefd” at 25859 (citing 28 U.S.C. 88§ 1331, 1332, 1369).

“To remove a case based on diversity, the diverse defendant must demonstaditeftha
the prerequisites of diversity jurisdiction contained in 28 U.S.C. § 1332 are satisfied.”
Smallwood v. lll. Cen. R.R. G&85 F.3d 568, 572 (5th Cir. 200@n banc)Section 1332
provides that “[t]he district courts shall have original jurisdiction of all civiloas where the
matter in controversy exceeds the sum or value of $75,000, exclusive of interesttanancbis
between . . . citizens of different States.” 28 U.S.C. § 1332(a)(1).

“[A]ny contested issues of facts and any ambiguities of state law mustdheeces the
[non-removing party’s] favor.Cuevas v. BAC Home Loans Servic., 683 F.3d 242, 249 (5th
Cir. 2011)(citation omitted) Because removal raises significant federalism concerns, the
removal statute is strictly construed and all doubts “as to the propriety of rérslovald be
resolved in favor of remanth re HotHed Inc, 477 F.3d 320, 323 (5th Cir. 2007) (citations
omitted).

Here, the partiepresent no dispute regarding the amount in controversy. Instead, they
raise thassueof whether Lighthousand Wilson were improperly joined to defeat diversity
jurisdiction

B. I mproper Joinder

“The improper joinder doctrine constitutes a narrow exception to the rule of cemplet
diversity.” McDonal v. Abbott Lah408 F.3d 177, 183 (5th Cir. 2005). The doctrine implements
the federal courts'duty to not allow manipulation of our jurisdictionSmallwood 385 F.3d at

576.



The party alleging improper joinder bears a heavy buBeesid Richardson Carbon &
Gasoline Co. v. Interenergy Res., L. @0 F.3d 746, 751 (5th Cir. 1996). To prevaimust
demonstratéthat there is no possibility of recovery by the plaintiff against astate defendant,
which stated differently means that there is no reasonable basis for the dastrt to predict
that the plaintiff might be able to recover against astate defendant3mallwood 385 F.3d at
573.°If there is arguably a reasonable basis for predicting that the state law mpyigd
liability on the facts involved, then there is no [improper] joind&ravis v. Irby 326 F.3d 644,
648 (5th Cir. 2003) (citation omittedj.there is areasonable possibility of recovery on even one
of Plaintiff’s claims against an istate defendant, the Court must remand the entire case to state
court.Gray ex. Rel. Rudd v. Beverly Entbfiss., Inc, 390 F.3d 400, 412 (5th Cir. 2004).

IIl.  Discussion

“Mississippi lanconcerningclaims against insurance agentsasnplex.”Randle v.
Primerica Life Ins. Cq.No. 1:18€V-141-SA-DAS, 2019 WL 968879, at *3 (N.D. Miss. Feb.

28, 2019) ¢itation omitted) As a general rule, “[a]n agent acting on behalf of a disclosed
principal camot be held liable for contractual liabilityMoore et al. v. Armstrong et aNo.
3:18-CV-239-CWR-FKB, Docket No. 19 at 6 (S.D. Miss Aug. 14, 2018) (citation omitted).
Additionally, when agents are npéarties toaninsurance contract, théyave“no implied duty of

good faith and fair dealing with regard to the performance of the contract asuthasannot be

held liable under a bad faith theory of recovetg.”(citation omitted)see also Bass v.

California Life Ins. Ca.581 So. 2d 1087, 1090 (Miss. 1991) (holding that an adjuster or agent of
an insurer “does not owe the insured a fiduciary duty nor a duty to act in good faith’gvetow
“[e]xceptions to this general rule have been made where plaintiff has made atiegétioh

establish aeparate and independent tort against the agdoffee v. Allstate Ins. CaNo.



3:18CV-300HTW-LRA, 2019 WL 4783107, at *9 (S.D. Miss. Sept. 29, 20t9)lecting
cases)

Wilson disclosed that she was acting on behalf of Progressive. Neither she nor
Lighthouse were parties to the insurance policy. Accordingly, GoodWeach of contract and
bad faith claims fail as a matter of laihe Court will consider the viability of Goodwin’s
remaining tortclaims against Lighthouse and Wilson.

A. Fraudulent Misrepresentation, Negligent Misrepresentation and Fraudulent
Inducement Claims

Goodwin’s claims of fraudulent and negligent misrepresentation and fraudulent
inducement require Goodwin to prove, among other things, that he had the right to rely on
Wilson’s representationSee Elchos v. Haa478 So. 3d 1183, 1198 (Miss. 2015) (defining
elements of fraudulent misrepresentatidgfpdes v. State Farm Fire & Cas. CNo. 1:08CV-
674HSO-RHW, 2009 WL 563876, at *6 (S.D. Miss. Mar. 4, 2009) (citimyens v. Campbell
733 So. 2d 753, 761 (Miss. 1999)) (defining étements of negligent misrepresentatida@cy
v. Morrison 906 So. 2d 126, 129 (Miss. Ct. App. 2004) (definimgeiements of fraudulent
inducement).

Defendants arguiatunder Mississippi law, Goodwin did not have a right to rely on
Wilson’s representatiortsecausdie was in possession of declaration pagash said he was
coveredfor only $7,500Goodwin arguein his Reply that “[n]either the declaration pages nor
the online policy limited Mr. Goodwin’s coverage for property damaghé) dump truck to the
sum of $7,500.00.He also claimshat “[t]here is a question of fact as to whether or not
Goodwin received a policy containing terms that contradicted the agegmeéseatations prior to

his loss.”



The partiestonflicting readingsof the insurance policyaises an issue of contract
interpretationSee ACS Const. Co. of Mississippi v. CG8BR F.3d 885, 888 (5th Cir. 2003)
(citing Clark v. State Farm Mut. Auto. Ins. C@25 So. 2d 779, 781 (Miss.19%8)he Court
“must construe the policy as a whole and review the language of the policy gperafive
effect to every provision in ordép reach a reasonable overall resutl.”(citation omitted). If
“the policy can be interpreted to have two or more reasonable meanings, then this polic
ambiguous.’ld. (citationand quotations omitted). If the Court finds the policy is ambiguous,
then the Court “must necessarily find in favor of coveragge.(citation omitted). However, the
Court “must refrain from altering or changing a policy where termsiaambiguous, despite
resulting hardship on the insuredt” (citation omitted).

Goodwin’s contract includes the online policy anddkelaratiorpagesit is undisputed
that Goodwin had access to the online policy and thedidarationpageas ofAugust 23,
2017.Thedeclaratiorpageandits subsequent revisions are unambiguous to the amount of
coverage in the event of total loss.

Goodwin had a duty to read the policy under Mississippi’s “duty to read” and “imputed
knowledge” doctrinesMladineo v. Schmigb2 So. 3d 1154, 1161 (Miss. 2010). He is imputed
to have knowledge of the policy’s contents once he had received them, beginning witt the fi
declaratiorpage received oAugust 23, 2017. Goodwin could not have reasonably relied on
Wilson’s assurances that the truck was covered for $20,000 in the case of totalérsthayi
contrarylanguage in the declaratigages.

The duty to read and imputed knowledge doctrines, however, do not apply in several
instances. One exate, demonstrated idMladineq is when agents give bad advice foodential

insured, such as advising the insured to not get a certain kind of insuranaettladly needSee



id. at 1163. In such cases, “actual knowledge and understanding of every word, phrase, and idea
of the policy does not preclude the possibility that [an insured] may have bought nemsvext
coverage absent [an agent’s] alleged negligeride.”

The Mississippi Supreme Court also recognized an exception when an insured read the
contract, questioned whether a clause was intended to be included, and was told — erroneously —
that the clause would be remov&eGodfrey, Bassett & Kuykendall Architects, Ltd. v.
Huntington Lumber & Supply Cdb84 So. 2d 1254, 1259 (Miss. 1991). An insured’s exercise of
due diligencdi.e.,theinsured’sinitial review of the contragtut subsequent failure to read the
contract after an agent’s alleged misrepresentation im@sion a court is “authorized to
excuse.ld. at 1259-60.

The doctrines wilklso not bar equitable relief to a plaintiff “who has executed a contract
in reliance upon false representations made to him by the other contrastingyiRoss v.
Citifinancial, Inc., 344 F.3d 458, 465 (5th Cir. 2003) (applying Mississippi l@nations
omitted)

Finally, the Mississippi Supreme Court recognizes an exception in cadesuaf if
factum” defined as “misrepresentation as to the nature of a writing that a penssnviig
neither knowledge nor reasonable opportunity to obtain knowledge of its character oakssenti
terms.”Id. (citation omitted).

Here,none of these exceptions apply. Goodwin doesltege that Wilson gavieim bad
advice, such as to not get tingal loss coerage Goodwin does not appear to have done any due
diligenceafterhe receivedhe declaratiopages- for example by asking Wilson to confirm the
amounts for total loss coverage. Goodwin selgimage®nly, not equitable reliefso he is

ineligible for theequitable relief exceptioMhe fraud in factunexception alsdcannot apply



because [Goodwin does] not claim [he] misapprehended the character of the daéudthents
Goodwinonly alleges that Wilson misled him as to the teahiis insurance policy, not into
thinking he was entering &holly different type of agreement

Wilson may have misle@oodwinas to the termef the insurance policy, and perhaps
even included false information as to the requested coverage in trmatpplbut Goodwin’s
reliance orWilson’s alleged misrepresentatiohecameunreasonable under Mississippi law
after he received the declaratipages which expresstpntradictedVilson’s alleged
representationsvladineq 52 So. 3d at 1164Under Missssippi law, Goodwirwasimputed
with knowledge of theéleclaratiorpagesafter receiving thenand accordingly could not
reasonably rely on Wilson’s alleged misrepresentations.

Accordingly, Goodwin has no reasonable possibility of recovery otidirmsof
negligentmisrepresentatioriraudulent misrepresentation, or fraudulent inducement.

B. Negligence and Gross Negligence Claims

“The elements of a negligence claim are duty, breach of duty, proximate cause, and
damages.1d. at 1162(citation omitted)“An insurance agent must use that degree of diligence
and care with reference thereto which a reasonably prudent [person] wouldexethe
transaction of his own businestd’ (citation omitted) Agents cannot incur liability for simple
negligence in their work on a clajrinowever, unless their “conduct constitutes gross negligence,
malice, or reckless disregard for the rights of the insui®ele’ Gallagher Bassett Servs., Inc. v.

Jeffcoat 887 So. 2d 777, 790 (Miss. 2004) (citation omitted).

2 TheMississippiSupreme Couttas distinguished casiswhichan agent tkes“charge of the applicatioréind in

so doing makes a misrepresentation to the indtoer casesn which theagent makes the alleged misrepresentation
to the insured onlyMladineq 52 So. 3dat 1167.This dstinction is only relevant iconsideratiorof the insurer’s
liability for the agent’s actiondowever, nothe agents indepedent liability. Seeid.
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Here, Goodwin alleges that Wilserand by extensionLighthouse illed out the
insurance application and madedterial false representations in order to induce him to
purchase an insurance polidyiat did not have the requested coverage. Goodwin also suggests
that Wilsonwasnegligent inherfailure to procure the requested insurance coverage of $20,000.
As a result, Goodwin claims injuries including “loss of income, emotional disailedsncured
medical bills.”

Even if Wilson’s alleged actionsseto the level of gross negligence — which is
guestionable -Goodwin isonce againmputed with knowledge of the insurance policy by the
duty to read doctrindn Bell v. Certain Underwriters at LIoyd’s Londaie MississippiCourt
of Appeals considered an action brought by insureds against a property insurexkanddoy
among other things, negligence. 200 So. 3d 447, 452 (Miss. Ct. App. ROB@)l, the plaintiff
called a broker to obtain insurance for property that included two buildings: a wooesfizarn
and a metal building a few feet away from thenbld. at 448. The broker prepared an
application for the insured, who never read the application before signliehgait 449. The
application sought coverage for the steel building ddlyThe subsequent insurance policy
stated that only the steel building wamrered in the event of total losd. Theinsurednever

read the policyld. The Court of Appeals of Mississippi found that the plaintiffs’ “claims for
negligence and fraud were precluded by their failure to read the policy” whiciy@tated the
steé building was the only one covered, not the b&inat 452.

Goodwin “would have noticed that the policy plainly did not” provide the requested

coveragéhad he read.itd. Under Mississippiaw, Goodwin’s failure to read the policy

considered the proximate cause of his injlolyAs discussed above, maceptiors to the duty to
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read and imputed knowledge doctrines apply. Thus, Goodwin’s claimegbfence and gross
negligence also fail as a matter of law.

C. Procedural Error

Finally, Goodwin argues that there was a procedlaalin removal because not all
defendants joined in the removal petition, namely Wilson and Lighthouse. However, only the
properly joined parties must consent to remoS8ak28 U.S.C 8 1446(b)(2)(A).Wilson and
Lighthousewere notrequired to join in the removal petitii@cause theywere improperly
joined.

V. Conclusion

Having resolved all disputed questions of fact and ambiguities of law in favor of
Goodwin, the non-removing party, the Court concludes that there is no reasonable pasibility
recovery on any of Goodwin’s claims against Wilson and Lighthouse. Therefdsenviind
Lighthouse were improperly joined.

Accordingly,Goodwin’s Motion to Remand BENIED and hisclaims against Wilson
and Lighthouse arBlI SM1SSED.

Having considerethe relevantaw regarding Goodwin’s claims, the Court questions
whether the amount in controversy is sufficient for thesi€to exercise subject matter
jurisdictionover the remaining claims against Progressheeordingly,the parties ardirected
to file supplemental briefing by January 13, 2020, regardingvhetherthe amount in
controversy as to Goodwin’s claims against Progressisafficient

SO ORDERED, this he 10th dayof December2019.

s/ Carlton W. Reeves
UNITED STATES DISTRICT JUDGE
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