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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

JOSEPH SMITH AND PLAINTIFF

JOHSUA CARNEY

V. CIVIL ACTION NO. 4:12-CV-93-CWR-FKB

TOWER AUTOMOTIVE DEFENDANT

OPERATIONS USA |, LLC

MEMORANDUM OPINION AND ORDER

Pending before the Court are Defendari¥istion for SummaryJudgment Against
Plaintiff Smith [Docket No. 42] and Motion fdBummary Judgment Agast Plaintiff Carney
[Docket No. 44]. Plaintiffs have responded in opposition [Docket Nos. 48 & 50], Defendant has
replied [Docket Nos. 52 & 53], and the matterifg for review. The Motions are GRANTED IN
PART and DENIED IN PART.

.  Background

This action grows out of Defendant Taw&utomotive Operation’s (“Tower”) adverse
employment actions taken agdifdaintiffs Joseph “Jody” SmitAnd Joshua Carney. Each was
suspended for sleeping past the time allowed for a lunch break. They then were terminated, when
after its investigation, Tower concluded thati®rmand Carney filed a false internal complaint
accusing one of their supervisors, Terry Koopn@mnaking racially offensive statements. In
other words, Tower contends that the Pléfimtied on Koopman because he wrote them up.

Plaintiffs, however, argue that Tower'ssartion of cause and effect is wrong. They
contend their termination was the result daliation by Tower for having accused Koopman of
making racially-discriminatory remarks wiolation of 42 U.S.C. § 2000e—3(a$ee Docket

No.l. The pertinent facts are as follows:
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Tower is a manufacturer of structurahgoonents and assemblies used by the automotive
industry. Mem. in Supp. of Mot. for Summ. Jaawst Pl. Smith, Dockd\¥lo. 43, at 2. Plaintiffs,
two Caucasian males, were maintenance workeosie of Tower’'s manufacturing plants located
in Meridian, MississippiSeeMem. in Opp. to Def. Mot. foSumm. J., Docket No. 48, at 1, 3.
As maintenance workers, their duty was to make sure' aeéise properly functioning at all
times. Docket No. 42-1, Exhibit A, at 37 (Smith Dep.).

When they were hired, Plaintiffs sighand received employee handbooks. Docket No.
43, at 2. The anti-harassment policy of the emgolyandbook states that any person that is “the
victim of illegal harassment or improper caiotl must report it immediately” to the Human
Resource (HR) Manager, Jamie GrahanmtherPlant Manager, Darnell MontgomeBee id at
2-3. After Tower is notified of the misconduct barassment, the policstates that it “will
conduct or direct a prompt investigation of the allegations. Upon completion of the investigation,
the results will be reviewed by the Plant Manager and/or HR Manager, and any others, as is
appropriate, with an appropriatetiac decided upon.” Docket No. 42-4.

The policy also lists examples of conductvidrich disciplinary action would be taken:

9. Misrepresentation and/dalsification of receds, attendance reports,
documents, or any other informatiosed or required by the Company.

* * *

15. Sleeping during working time.

* * *

39. Leaving early and reporting lateom designated lunch or break
periods.

L A cell, as it is described by Plaintiff Smith, is a point at which a part is prepared and assembled to be shipped or
transferred to another cell. For exampleit aslates to Plaintiffs’ jobs, a piece wietal that is part of an interior of a
Nissan vehicle would be positied in a cell so that a robot could place outét and set it in a pedestal. Docket No.

42-1, Exhibit A, at 37. Then, “[a] well robot would comeand put wells where they were necessary and then set it

on the end cap to be unloaded, checked out by the operator, and put in a basket to bershigpedto go to

another cell.d.



Docket No. 42-5. Tower reserved the right to discharge an employee, not only for the listed
misconduct, but for other misconductthe list is notall-inclusive”. Id., at 2.
A. Racial Remarks Allegedly Made by Terry Koopman in August, 2011
On or around August 21, 2011, Plaintiffs cldaimat they heard theroduction supervisor,
Terry Koopman, make racially derogatory staénts about black people to a group of white
employees in the break room at the plant. JBdyth’s signed statement, which was not turned
into HR until September 14, 2011, described the events as follows:

While sitting in the break room onnch break during the week of August
21-25, Terry Koopman, 3shift production superwis came in the break
[room] and joined myself, Josh @&y, Tammy Morgan, and Rob Walsh.
Terry made racial remark[s] about thabor Day jazz fessal that was on
the table in the break room. The remark was can you imagine all the
chicken and barbeque ribs that will baten at this thg, you know all
them brothers have got to have thearbeque, also said he needed to get
him suit of clothes so he can matcle throther, all was spoken in street
slang. Also on lunch, same people egtiogether on another night of the
same week a remark to the effélcat our company picnic would be ...
about the same as the jdestival with all the black that are going to be
there. | hope they cook plenty of chicken.

While Terry was leaving the breakom, Randy Grifin was coming in
and came up to our table while werealiscussing what Terry had said,
that Terry should watch what he says, Randy over heard this remark and
asked what was said and we told him and he agreed that was
inappropriate.

Docket No. 49-22. Carney also claimed to haeard Koopman’s comments. Docket No. 44-18.

Carney did not submit his statementHR until September 15, 2011. Docket No. 49-17.

Smith’s statement also included anothecident where he alleges Koopman made

comments invoking racist sentiments towards a black employee:



On the week between August 28 -epfember, 2011], one of the nights,
after getting up from lunch and exigy the break room[,] Terry Koopman
was telling Ethel [Clark, an African+Aerican woman], what he wanted
her to move in shipping, she replied that something else was in the way of
it and he hastily told her to move what was in the way and get what he
wanted, she drove off, he looked at me and said that one there is so stupid
the only reason she has a job is becalseis black, if she was white she
would be gone. The whole time he v&g/ing this he was rubbing the top
of his hand.

Docket No. 49-22. No one else was presergmftiis statement was allegedly made.

These alleged statements remained unreppddeHR (as requiredby the policy) until
September 14, 2011. However, Carney claims te hraported the remarks to his supervisor,
Randy Griffin (third shift maintemace supervisor), imntkately after the statements were made.
Because Griffin agreed that the statements vieappropriate, Carney believed that Griffin
would take corrective action. DoekNo. 44-1, at Exhibit A, &2-3 (Carney Dep.). As explained
in more detail below, Griffin denies beingldoanything prior to KWopman issuing write-ups
against Plaintiffs for sleeping on the job. Dochké&t. 44-19, at Exhibif, at 34 (Griffin Dep.).
Additionally, Koopman denies rking any of these statemeng&eeDocket No. 446, at Exhibit
F, at 10 (Koopman Dep.) (“I did not say that.l.didn’t say that. | didn’t say anything to that
nature.”).

B. Plaintiffs’ Suspension

On September 6, 2011, nearly two-weeksratte alleged racially offensive remarks
were made, Koopman wrote up b&haintiffs for “sleeping during work time.” Docket Nos. 42
and 44. According to Plaintiffs, Koopman began mistreating them after Carney told Griffin of

Koopman’s “inappropriate” statemenihat mistreatment culminated into the write-ups, and the

write-ups, put simply, were retaliation. Elet No. 48, at 3.; Docket No. 50, af Blowever,

2 Plaintiffs’ brief offas testimony of Ethel Clark to support their claim that Koopman had a “negative attitude”
towards themSeeDocket No. 50, at 3; Docket No. 42-22, at Exhibit V, at 6-9 (Clark Dep.). It isleat, however,
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Koopman denies ever having knowledge that Rfésrdccused him of making racially offensive
comments until after they submitted their writetatements to HR. Docket No. 44-6, at 7.
i. Plaintiff Smith

Smith began working for Tower in elecal maintenance in @aber 2009. Complaint,
Docket No. 1, at 2. His duty hours rel0:40 p.m. to 7:10 a.rdocket No. 49-19, at Exhibit 19,
at 36 (Smith Dep.). His lunch period was from 2:00 a.m. to 2:30ld.rat 46. On September 6,
2011, Smith was working a start-up nigha, night in which Griffin, according to Smith and
Carney, permitted them to take an extra thirty minutes for their break pedodt 45. On that
day, however, Koopman (third shiftqatuctions supervisor) was in chatgad was unaware of
Griffin’s tacit approval of dewtion from company policy, whicallowed only thirty minutes for
the break periodSee id at 45-46see alsdocket No. 42-5.

Smith suffered from a migraine headache thght. He says that after he finished
running all the cells, he went to his truck to takeap at the start of his lunch-break at 2:00 a.m.
Id. at 41. Around forty minutes later, Koopmapproached Smith’s truck, knocked on his
window, and told him to return back to woiRocket No. 49-19, at 47, 51. Smith claims that
Koopman told him to “get [his] ass back ineth and go to work,” to which Smith replied,

“...why don’t you just go ahead and write me up thenld.”at 51. Koopman claims that Smith

whether Clark knows if this was duett® fact that Koopman wasvare that Carney informed Griffin of the alleged
racial remarks.

% A start-up night is a night in which there are no operators running the machines and whefts Rlairit run
parts and check them to ensure proper functioning for the first shift of ope@deBocket No. 49-19, at Exhibit
19, at 36 (Smith Dep.).

* Although Griffin allowed the extra time, Smith testified that he never actually had taken an hour-long lunch break.
Docket No. 49-19, at 13.

® Griffin serves as Plaintiffs’ direcsupervisor, however, on occasion, emhGriffin was not present, Koopman
would serve as their supervistdt. On September 6, 2011, Griffin did not work because he hurt his foot. Docket No.
51-7, at 17.



was asleep because, when he knocked on thdowi, “[Smith] appeared startled, like he had
just woken up.” Docket No. 44-6, at 18. Smitlgwever, denies that he was sleeping when
Koopman approached his truck. Koopman issaetrite-up for “sleeping during work time,”
and signed it on September 6, 2011. Docket No. 42-8.
ii. Plaintiff Carney
Joshua Carney began working for Tower as an industrial maintenance employee in

October 2006.Docket No. 1, at 2. He worked the thishift, which was fsm 11:00 p.m. until
7:00 a.m. Pl. Carney’s Mem. in Opp. Motr fSummary Judgment, Docket No. 50, at 4. His
lunch period was from 2:00 a.m. until 2:30 alch.On September 6, 2011, Carney began resting
during his lunch break because he suffered fratomach illness. Docket No. 51-1, at Exhibit 1,
at 37. According to Carney:

[H]e went to the destruct room anddis head on the table for around 15

or 20 minutes. He then went toethbathroom and returned to the

deconstruct room. Around 10 minutéger, Koopman opened the door

and said “wake up.” [He] was not asleep and when Koopman opened the

door [he] raised his head up from the table. [H]e went back to work and

nothing else was saiddhrest of the night.
Docket No. 51-12, at 11 (“Joshua Carneigssponse to Interrogatory No. 197).

Koopman disagrees. He conteritiat Carney was in the om sleeping past his break

period. Docket No. 44-6, at 21 (Koopman Dep.)riDy his deposition, when asked how did he
know that Carney was sleeping, Koopman explhirid a person is in a room in the dark for

over an hour with their headown, they're pretty much estping. | can't pve it, no, but

perception is 90 percent #ality, so he must have been sleeping, you kntolv.”

® Carney resigned in October 2010t bagan working for Tower again ineDember 2010. Dockéto. 51-1, at 26-
29 (Carney Dep.).



During the same hour he had written-up ®mkKoopman wrote-up Carney for “sleeping
during work time.” Docket No. 50, at 5. Carnéy not sign the write-up form because he did
not want to concede that he was sleepidg.

iii.  Plaintiffs’ Termination

On September 7, 2011, each Plaintiff had a disciplinary meeting bagedir write-ups.
Rick Mills (operations manager), Dave Greshanmea manager), Koopman, and Angela Bednark
(HR Generalist) attended each meeting. Dodkes. 51-15, 51-25. Following their meetings
both Plaintiffs were suspended wotit pay. Docket No. 49-19, at 18.

After his meeting, Smith alleges that Griffmotioned for him and Carney to come into
his cubicle, after which he inqed as to whether they ever reported the remarks Koopman made
in the break room. Docket No. 49-19, at 18. Smitines that Griffin also told them that they
should write down a statement exipling what Koopman said argk Bednark how to proceed.
Docket No. 50, at 10. Smith submitted a statamterHR on September 14. Before turning in
that statement, however, Smith informed @srnWalsh and Morgan (the persons allegedly
present when Koopman made his statementshehatould be turning snething in that would
mention them. Docket No. 49-19, at 19.

On Monday, September 12, 2011, Angela Bednardead?laintiffs to inform them that
they could return to work the following ylaThe suspensions would stand, and they would
receive a write-up that “would serve as the lastnivay for [that] type of offense.” Docket Nos.
49-15, 51-25.

Acting on Smith’s written complaint fronthe previous day, on September 15, 2011,
Tower began investigating Smith’s complainy interviewing several employees, including

Smith, Carney, Walsh, Morgan, Griffin, and Don&ldtrick (who was not actually present when



Koopman'’s alleged statements were maddeick Mills, Jamie Graham, and Bednark supervised
these interviews.

Walsh was interviewed twice. During his first interview, he insisted that he only
remembered vaguely the incident which was the subject of Smith’s confdtenhowever, did
recall some details:

Terry picked up the flyer and said can you imagine the amount of[f] ribs

and chicken that will beserved [tlhere. The statement could have been

taken offensively and | toak as a racial remarkin a way/[,] it could have

been considered racial. That was tmly thing | can . . . remember.
Docket No. 51-27. He also made it clear tHae didn't] like to be pulled into stuff.”Id.
Apparently, because of Walsh’s demeg Graham doubted Walsh’s veraci8eeDocket No.
42-11, at Exhibit K, at 24-25 (Graham Dep.) (*. his body language . . he squirmed. . . it
appeared that he was rimging as upfront or factual as heutcbhave been.”). The interviewers,
therefore, sought a second infew with Walsh to verify whéter he was being honest. Docket
No. 51-28. At that second interview, Walsh eedtted that Koopman made statements he
believed to be racially insensitive, however,di&o admitted that he was not being honest when
he told them previously that he did no¢et with Smith before his first intervievd.

During Tammy Morgan’s interview, she statdtht she remembered the jazz flyer, but

she “[n]ever heard [Koopman say] any racial slurs” and has “[n]ever heard him say anything

" In Jamie Graham'’s deposition, when asked why Patrick was interviewed when he was not an eyewitness to
Koopman's alleged statements, Graham replied, “. . . based on the nature of the complaint, . . . | wanted to speak to
as many employees as | felt could give me a picture wf K®wopman as a supervisor.” Docket No. 42-1, at Exhibit

11, at 8 (Graham Dep.).

8 Walsh testified that had Smith not approached him before issuing his statement, he would rembmeered
any of the statements Koopman allegedly m&aeket No. 51-26, 821 (Walsh Dep.).

° In his deposition, Walsh suggested that nobody found Koopman’s comments to be offensive at the time they were
made. Docket No. 51-26, at 24. But in that same deposition, he acknowledged that if black people werdpyesent, t
“more than likely” would have found Koopman’s remarks to be offensdieHe further stated that he believed

Smith and Carney reported the statetaemly because they were written-igh.



racial to anybody.” Docket No. 49-29. Donald R&tralso stated that he had never heard
Koopman say anything racially offensiv®ocket No. 50, at Exhibit 14 (Donald Patrick
Interview Notes). During hisleposition, Randy Griffin testifteto hearing Koopman making a
statement about chicken and ribs in the break room, but when interviewed during the
investigation, he did not tell Mills or Graham abbetring it because he “didn’t think it was that

big a deal.*® Docket No. 51-7, Exhibit 7t 23-25 (Griffin Dep.).

After the interviewswere conducted, Tower reviewedetmotes of each meeting and
concluded that Plaintiffs filed “a retaliatofglse claim against [Koopman]” because he wrote
them up. Docket No. 42-11, at 10. Grahamatoded that there vga‘no supporting evidence
that Terry had in any way made those comments.On September 19, 2011, Tower issued a
letter to both Plaintiffs notifying them that they were terminatdd Subsequently, Smith and
Carney, on October 3 and 7, regpagy, filed EEOC charges claimg retaliation. Docket Nos.
1-2, 1-4. Plaintiffs received their right to sletters and, on June 5, 2012eyhointly filed this
suit to recover actual and gtive damages for Tower’s unlawfuetaliation undefTitle VII of
the Civil Rights Act of 1964. Docket No. 1.

[I.  Summary Judgment Standard

Summary judgment is appropriate if “thewant shows that there is no genuine dispute
as to any material fact and the movant istletito judgment as a mattef law.” Fed.R.Civ.P.
56(a). When confronted with these motiose Court focuses on “genuine” disputes of
“material” facts. A dispute is genuine “if thevidence supporting its resolution in favor of the
party opposing summary judgment, together witly anferences in such party's favor that the

evidence allows, would be sufficient to support a verdict in favor of that p&ty Amant v.

10 Smith testified that on Thursday, September 15, 2011, Griffin called him and asked not to mentiamehis
because Rick Mills told Griffin that hevould lose his job if he did not stayut of it. Docket No. 49-19, at 19.
Griffin denies this claim.



Benoit,806 F.2d 1294, 1297 (5th Cir. 1987). A fact is matef it might affect the outcome of
the suit under the governing latnderson v. Liberty Lobby, Inel/7 U.S. 242, 248, 106 S.Ct.
2505, 91 L.Ed.2d 202 (1986). A party asserting th&tca cannot be or igenuinely disputed
must support the assertion by “citing to particydarts of materials in the record.” Fed.R.Civ.P.
56(c)(1)(A). The Court will “view the evidence addaw reasonable inferences in the light most
favorable to the non-movantMaddox v. Townsend & Sons, In639 F.3d 214, 216 (5th Cir.
2011) (citations omitted), but unsubstantiateseasons are not competent summary judgment
evidenceForsyth v. Barr,19 F.3d 1527, 1537 (5th Cir. 1994).

This Court is ever mindful that althoughuaeful device, summary judgment “must be
employed cautiously because itaidinal adjudication on the meritsJackson v. Cain864 F.2d
1235, 1241 (5th Cir. 1989Hulsey v. State of Texa829 F.3d 168, 170 (5th Cir. 1991). The
jury has the responsibility to assess the probative value of the evidence. As a consequence, a
court must step back and not make any ibikty determinations, and it must not weigh
evidence or draw from the factglBmate interferences for the movastrong v. Dept. of Army
414 F.Supp.2d 625, 628 (S.D. Miss. 2088e alsdMan Roland, Inc. v. Kreitz Motor Express
Inc., 438 F.3d 476, 478 (5th Cir. 2006) (explainingtta court cannot weigh the evidence or
evaluate the credibility of witnesses whamsidering a motion for samary judgment). “Even
if the standards of Rule 56 are met, a tcas discretion to deny a motion for summary
judgment if it believes the ker course would be toroceed to full trial.’Firman v. Life Ins. Co.
of N. Am, 684 F.3d 533, 538 (5th Cir. 2012) (titeas and quotation marks omitted).

[ll.  Analysis/Discussion

A. Retaliation Claim
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Plaintiffs may establish “a prima facie ca®e unlawful retaliabn by proving (1) that
[they] engaged in activity protected by TitMll, (2) that an adverse employment action
occurred, and (3) that a causal link existethwken the protected activity and the adverse
employment action.L.ong v. Eastfield Coll.88 F.3d 300, 304 (5th Cir.1996) (citation omitted).
The burden then shifts to the Defendant, wiakst state a legitimate, non-retaliatory reason for
its actionsld. at 305. If Defendant meets this burden, iRiis must show tht the given reason
is only pretext for the real retaliatory purpo%&hich [Plaintiffs] accomplish[] by showing that
the adverse action wouldot have occurredbut for’ [Tower’s] retaliatory motive.”Feist v.
Louisiana, Dep't of Justice, Office of the Atty. G&80 F.3d 450, 454 (5th Cir. 2013) (emphasis
added) (citingUniv. of Texas Sw. Med. Ctr. v. Nassar _U.S. , 133 S. Ct. 2517, 2533, 186
L. Ed. 2d 503 (2013)). “In order to avoid summarggment, the plaintiff must show ‘a conflict
in substantial evidence’ on the gtien of whether the employamuld not have taken the action
‘but for’ the protected activity.ld. at 454 (citation omittedSuch is the framework on which
Defendant’s motions shall be reviewed.

1. Write-up

In response to Defendant’s motion, Pldfatargue that Tower committed unlawful
retaliation on two occasions: whétoopman wrote them up and when they were terminated.
Docket No. 48, at 22. Plaintiffsgue that the write-upsere Koopman'’s retaliation against them
for verbally reporting his aliged racist comments to din supervisor, Randy Griffinld.
Plaintiffs contend that Koopman’s attitude towattlem changed after they informed Griffin of
Koopman’s comments which, according to Plaintifésevidence that Griffin alerted Koopman
of Plaintiff's actions against himd. at 23. But, Tower contendsathPlaintiffs have not shown

that it retaliated against Piaiffs with respect to theisuspension. The Court agrees.
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Although Plaintiffs engaged in protectedttivity by allegedly reporting Koopman’s
statements, and, their suspensions constitudedrae action, Plaintiffs lack evidence showing
that this activity was causally related to themite-ups. In addition tdsriffin’s testimony that
Plaintiffs never told him of Koopman'’s alledjeomments until they were suspended, Koopman
also testified that he was not aware of the allegation that Plaintiffs told Griffin that he had made
racially derogatory comments. Plaintiffs hapeovided no proof thatould lead a jury to
reasonably believe Koopman knewathPlaintiffs reported him t&riffin. Instead, Plaintiffs
speculate that the mere fact that Koopman trethieeh differently and eventually wrote them up
proves that he had knowledge of thatarting Griffin of his statement&eeDocket No. 48, at
22-23.

The record does not substantiate the conmtu$tlaintiffs attempt to make. Plaintiffs,
therefore, are unable to rebubé#pman’s testimony that he didtnaow of Plaintiffs’ actions.

As such, Plaintiffs do not hava claim of unlawful retaltgon based on their write-ups and
ultimate suspensions because Koopman did not KAawntiffs engaged in protected activity
before he wrote them up. Simply put, the write-ups weme-retaliatory See Watts v. Kroger
Co, 170 F.3d 505, 512 (5th Cir. 1999) (holding tR&intiff could not haveetaliated against
Defendant, because Defendant dat know Plaintiff had engaged in protected activity (citing
Long v. Eastfield CollegeB8 F.3d 300, 305 n.4 (5th Cir. 1996))). Thus, summary judgment is
granted as to Plaintiffs’ taliation claim related to #ir write-ups and suspensions.

2. Termination

The terminations are a different story dadd the Court to a different conclusion. For
starters, Tower concedes that Plaintiffs can establsine faciecase for retaliation. Plaintiffs,

for their part, concede that Tower has offered a legitimate nondiscriminatory reason for
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terminating them. The question that remains, h@negg whether the Plaiffs can show pretext
by establishing that Defendant’s retaliatory motiees the “but-for” cause of the adverse actions
taken against Plaintiffs.
Tower explains that Plaintiffs were terrated because Tower’s investigation led it to
reasonably believe that Koopmdid not utter the comments Plaintiffs accused him of saying.
Id. at 14. In its Motion for Summary Judgment,wis takes issue with whether Plaintiff can
show pretext. Tower argues that Plaintiffs canmeet the strict “butdr” standard required in
Nassar Docket No. 43, at 13. To buttress its position, Tower wraps its arms around the Supreme
Court’s comments regarding “frivolous” claims Nassarto show that Plaintiffs’ actions are of
the type whichiNassarspecifically seeks to prevent:
Consider in this regard the caseanf employee who knows that he or she
is about to be fired for poor performze, given a lower pay grade, or even
just transferred to a different assmgent or location. To forestall that
lawful action, he or she might be teteg to make an unfounded charge of
racial, sexual, or religious disorination; then, when the unrelated
employment action comes, the employeald allege that it is retaliation.
If respondent were to prevail inshargument here, that claim could be
established by a lessened causationdsted, all in order to prevent the
undesired change in employment omstances. Even if the employer
could escape judgment after trialethessened causation standard would
make it far more difficult to disies dubious claims at the summary
judgment stage.

Nassar 133 S.Ct. at 2532.

Tower stated that it condigd a thorough investigation weh adhered to its usual
procedures when handling complaints of disanemdry conduct. Thisnvestigation led it to
conclude that Plaintiffs, like the hypothetigahintiff the Supreme Court described Niassar

fabricated a story against Koopman anticipation of the possilly of being terminated for

being caught “sleeping during work time.”
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Plaintiffs contend that “[t]heres, at the least, an issuefatt as to whether Carney and
Smith lied to Tower.” DockeNo. 42, at 22. They also argueathilTower’s investigation was a
sham.ld. Consequently, they contendath[t]he jury in this casenust decide whether Carney
and Smith lied about Koopman'’s racist statemants. . . whether Tower is being truthful in its
claim that it believed Carneyd Smith were being dishonesld:.. The Court agrees.

Although Plaintiffs’ claim appears tosemble the hypothetical one mentionedNassar
the Court finds that the facts demonstrate thatettage, as Plaintiffs argue, fact issues as to
whether Plaintiffs actually fabricated thestory and whether Tower conducted a bad faith
investigation so that Plaintiffs coulsk terminated for filing their report.

Plaintiffs presented evidence showing taateast three (Carney, Smith and Walsh) out
of the six employees presenttime break room heard Koopmaay something that could have
been perceived as racially offensiveAlthough Morgan stated &t she did not remember
whether Koopman made those statements, she stated that Plaintiffsvere being dishonest.
In addition, Griffin (a Tower supervisor), during his deposition, also admitted to hearing
Koopman talk about “chicken amibs,” but did not know the coaxt in which those words were
being mentioned. Thus, Koopman is the only peraho definitively denies that the statements
were ever made. And Tower, the defendameheoncurs with Koopman. A jury should be
allowed to test Graham’'s definitive finding that there wa® ‘supporting evidencéhat
[Koopman] hadn any waymade those comments.” Dockeb.NI2-11, at 10 (emphasis added).

Moreover, Plaintiffs offer evidence thanay call into quegin whether Tower’s

investigation was made in good faith. In Walsfitst interview with Tower, he admitted that

1 Although Walsh could not remember ether Koopman said exactly what Rliffs accused him o$aying, he did

tell Tower during its investigation that he remembereating Koopman make a comment about “chicken and ribs,”
which he interpreted as adtrial remark.” As statedupran. 9, he believed, if a black person had heard Koopman's
statements, they would have “more than likely” found it to be offensive.
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Koopman made statements he iipteted as racially offensive. When Tower completed its initial
round of interviews, Plaintiffs and Walsh wetlee only ones who std they could recall
Koopman making derogatory comnis. The Tower interviewers doubted Walsh’s credibility
and chose to interview him a second time.

Plaintiffs contend that Tower interview&tlalsh again because his first interview was
unfavorable to Koopman. Plaintiffs noted tltatring his second interview, Rick Mills asked
Walsh such questions as, “Hawuch do you value your jod?o you value your job over your
friendship with Jody?” Docket & 51-28. Plaintiffs suggest thatee statements were made in
order to pressure Walsh into retracting histesnent that Koopman made a “racial remark.”
Docket No. 50, at 12. In fact, during Walsh’gpdsition, when asked whether he felt pressured
into changing his story that Koopman made thegad comments, Walsh replied, “. . . yes, they
were pressuring me. . .” Docket No. 51-2628t These actions by Towean be reasonably
perceived as pressuring Walsttio altering the truth to secure its desire to fivad supporting
evidencethat Koopman hadh any way made the commentkus, absolving Koopman and
creating cause for Plaintiffs to be terminated.

In addition, Plaintiffs also argue that Millthreatened to terminate Griffin if he got
involved. Although Griffin daies this claim, the record proweisl support for Plaintiffs’ assertion.
As previously stated, in his deposition, Griffadmitted to hearing Koopman make statements
about “chicken and ribs,” yet he failed to mentithis particular fact when Tower interviewed
him for purposes of discovering etiner the allegations againsbé#pman were true. As one of
Tower’s supervisors, this omission is a glaring one because it is a material statement that could

have provided additional punch to Plaintiffs’ gliions against Koopman. In light of Griffin’s
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material omission during the investigation, ipiausible that a jury may find that the omission
was an intended consequence of Mill's thiteaterminate Griffinf he got involved.

Viewing this evidence in the light most faate to Plaintiffs, the Court finds that
Plaintiffs have presented sufficient evidence teate a fact issue as teir reasonable belief
that Defendant’s decision to terminate thematietl Title VII. Plaintiffs’ evidence, if believed,
would permit a jury to concludihat Tower would not have ternated Plaintiffs but for their
complaint against Koopman.

B. Punitive Damages

Tower has also moved the Court for sumynardgment as to Plaintiffs’ claim for

punitive damages. According to the Fifth Circuit,

Punitive damages in a Title VII caseeaecoverable if the plaintiff shows
that the defendant acted with malicevaith reckless indifference to the
federally protected rights of an aggred individual. This standard is
higher than the showing necessary for compensatory damages. We have
cautioned that not every sufficient proaff pretext and discrimination is
sufficient proof of malice or recklegsdifference. Nevertheless, a plaintiff
need not show the defendant's conduas especially egregious, as the
availability of punitive damages turos the defendant's state of mind, not
the nature of the defendant's egregious conduct. This is a subjective
inquiry and focuses on whether the eaydr at least discriminated in the
face of a perceived risk that itstians will violate federal law. For
example, an employer that is unawafé¢he relevant féeral prohibition or

that acts with a justifiabl belief that its discrimination is lawful will not

be liable for punitive damages. Moreover, under a good faith exception, an
employer will not be liable for punitive damages based on the
discriminatory actions of its managd agents if those actions are
contrary to the employer's good faitfioets to comply with Title VII.

Smith v. Xerox Corp602 F.3d 320, 334 (5th Cir. 2010) @émal citations and quotation marks
omitted). The Court finds that a ruling on tpenitive damages claim is premature at this
juncture, as the Court is notaed with enough knowledge to deténe whether Plaintiffs meet

this standard. Thus, the Court wdiéfer its ruling until after thpresentation of proof at trighee
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Curry v. Hollywood Casino CorpNo. 2:11cv195, 2013 WL 1291762,*&t (N.D. Miss. March
28, 2013);E.E.O.C. v. Landau Uniforms, IndNo. 2:11cv201, 2012 WL 6013409, at *6 n. 3
(N.D. Miss. Dec. 12, 2012).
IV.  Conclusion

For the reasons stated above, the Coudsfithat Defendant'®otions for Summary
Judgment are denied with the exception of rRit#s’ claim that their write-ups constituted
unlawful retaliation in vichtion of Title VII.

SO ORDERED, this the 3rd day of December, 2013.

s/ Carlton W. Reeves
UNITED STATES DISTRICT JUDGE
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