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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JOHN VAN ORDEN, et al., )
Plaintiffs, ))
V. ; Case No. 4:09CV00971 AGF
KEITH SCHAFER, et al., ))
Defendants. : )

MEMORANDUM OPINION

This class action is before the Court fallog a bench trial to address Plaintiffs’
claims in their Fifth Amended Complaint. aititiffs are civilly conmitted residents of the
Missouri Department of Mental Health(*DMH") Sex Offender Rehabilitation and
Treatment Services (“SORTS”) facilities, whoveebeen declared sexlyaviolent predators
(“SVP”) under Missouri’'s SVP Act, Mo. Rev. Stat. 88 632.480-632.525. Plaintiffs state
claims under 42 U.S.C. § 1983, asserting thatSVP Act is uncontitional as written and
as applied to SORTS, and that the reimbwesag sought by the state from SORTS residents
IS also unconstitutional.

Parties

Plaintiffs are civilly comnited residents of SORTS, who were committed to the
custody of the DMH by a judgment of a Missioeircuit or probate court, pursuant to the
SVP Act. On September 3B011, the Court certified thisase as a class action under
Federal Rule of Civil Procedure 23(b)(2). T@eurt certified two classes: (1) a “Treatment

Class” consisting of persomeho are, or will be, during the pendencythik action,
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residents of SORTS as a result of civil cormant, and (2) a “Charging Class” consisting
of persons who were, are, or will be, during lendency of this aom, residents of SORTS
as a result of civil commitmerdand who have beear will be, billed or charged for care,
treatment, room, or board by SORTS.

On the last day of trial, the parties infeed the Court of their agreement that named
Plaintiffs Macon Baker, Dad Brown, Joseph Boweland William Murphy are not
members of the Treatment Class becdheg were solely pre-trial detaineeand that as
such, their claims relating to treatment areot. Baker and Browwere never committed
to SORTS because a juigund that they did naheet the criteria of an SVP. And as of the
last day of trial in this case, BowendaMurphy had not beecommitted to SORTS and
were awaiting a civil commitment trial to det@ne whether they met the criteria of an
SVP. Other than these foudiniduals, all Plaintiffs are avently civilly committed at one
of two SORTS facilities in Fanington and Fulto, Missouri.

Defendants are executives or employeeSORTS and the DMH, and all are sued
solely in their offcial capacities.

Defendant Keith Schafer is timrector of the DMH. Defendant Mark Stringer is the
Director of the DMH'’s Division of Behavioral Health. Defendant Richard Gowdy is the
Deputy Director of the DMH’s Diision of Behavioral Healthral the former Director of the
DMH's Forensic Services. Defendant Joseph Parks is the former Chief Clinical Officer of

the DMH'’s Office of Director. Defendant Rert Reitz is the Director of the DMH’s

! The Court explicitly excluded pre-tridietainees from the Treatment Class. (Doc.

No. 197 at 9.)



Psychiatric Facilities and Chi&ixecutive Officer of Fulton &te Hospital, which houses
SORTS-Fulton. Defendant Melissa Ring is tbrmer Chief Operating Officer of Adult
Psychiatric Services (“APS”) at the Southddsssouri Mental Health Center (“SMMHC”),
whose responsibilities includedarvision of SORTS-Farmingh. Defendant Alan Blake
is the former Chief Operating Officer of 8IS and is currently a SORTS consultant.
Defendant Jay Englehart isstiMedical Director of the SMMHC and the Director of
Treatment Services for SORTS-Farmingt@efendant Julie Inman is the Regional
Executive Officer of the @itheast Region of the DMH, which includes the SMMHC and
SORTS. Defendant Linda Moll is the DirectwfrBehavioral Treatment Services, APS at
the SMMHC. Defendants Harold Myers andiyumpter are reimbursement officers at
the SMMHC. Defendant Damdrongworth is the Chief Finama Officer of the SMMHC.
Defendant Donna Augustine is the DirectoSafcial Work at the SMMHC. Defendant
David Schmitt is the Chief Operating Offroef the SMMHC, and the former Quality
Improvement Director of the SMMHC. Bendant Justin Arnett is the Chief Nurse
Executive of the SMMHC. Defendant Maf¥artin-Foreman is the Chief Operating
Officer of Fulton State Hospital. Defenddan Fluger is the Program Treatment
Coordinator of SORTS-FultorDefendant Sherry Lee isdfChief Nurse Executive of
Fulton State Hospital. DefenalaKristina Bender-Crice is a Unit Program Supervisor at
SORTS-Farmington. Defendant Ericarifeker is a former employee of SORTS-

Farmington.



Proceedings

Plaintiffs claim that that the SVP Aoh its face and as applied to the SORTS
treatment program violates the Due Processi§¥, and that the reimbursement sought by
the state from SORTS residents alsmates the Due Process CladsPlaintiffs assert two
types of as-applied claims regarding treatmentst, Plaintiffs claim that particular
modalities of treatment at SORTS are inadégdae to staff and funding shortages.
Second, Plaintiffs claim that the entire SORT&atment program is a sham because, in its
16 years of operation, SORT Sshaeither established the risk assessment and release
procedures contemplated by the SVP Act, umcessfully treatechd released, following
such treatment, any residents back into the community.

After extensive informal and formal deery, the Court, on December 19, 2014,
granted Plaintiffs’ uncontestedotion to bifurcate the triahto two phases: liability and
remedy. (Doc. No. 358.) An eight-day trsmlely on the issue of liability was held
beginning on April 21, 2015.

Four expert witnesses testified at triéllinical psychologist Brian Abbott, Ph.D.,
and licensed clinical social worker David Rret testified for Plaintiffs. Dr. Abbott has
extensive experience in developing, impletirey) and reviewing treatment programs for
sex offenders, and in conducting forensialaations of individuals civilly committed as

SVPs. Prescott formerly served as Treattwessessment Director of Wisconsin’'s SVP

2 Plaintiffs do not challenge their initial onitment. Moreover, Rintiffs previously

asserted an alternative claim under Title It Americans with Biabilities Act, but they
voluntarily dismissed that claim before trial.



program, and he, too, has extensive expeeen developing,ssessing, and providing
training regarding SVP treatment programs around the country, including at SORTS.
Prescott also formerly servead a board member and presidefithe national Association
for the Treatment of Sexual Abusers (“ATSAand he currently serves on the board of
directors of the national Sex Offender C®ommitment ProvidersNetwork (“SOCCPN?”).

Clinical psychologist Anita Schlank, Bh, and forensic psychiatrist Angeline
Stanislaus, M.D., testified for Defendants. Drml&ok is the Clinical Director of Virginia’'s
SVP civil commitment program. She has pded sex offender evaluation and treatment
for approximately 30 years, formerly servedfas Clinical Director of Minnesota’'s SVP
civil commitment program, and has servecdaonsultant for several other SVP civil
commitment programs around the country, inclgdSORTS. She also serves on the board
of directors of SOCCPN. Dr. Stanislaus is bhief Medical Director of Adult Services for
the DMH, and she oversees the hospitals in which the SEX'S facilities are housed. Dr.
Stanislaus also has several years of experienoenducting forensievaluations of civilly
committed sex offenders in lllinois and has téstifas an expert witness in numerous civil
commitment trials.

The following findings of fact and conclasis of law are entered based on the entire
record, including the trial testimony and exhib#sd the parties’ post-trial briefs. As set
forth below, the Court finds that Plaintiffeve proved their claims in part.

SUMMARY OF DECISION

Missouri's SVP Act permits the state tovoluntarily detain individuals outside of

the criminal justice system, potentially irfishely, under a cidt commitment process



designed to protect the public from perswi suffer from severe mental abnormalities
and who are dangerous. Unlike criminal sys$, which punish individuals for past
criminal conduct, civil commitment systemuch as SORTSvaoluntarily confine
individuals who have in many cases alreadgved complete prison sentences for their
crimes, but who, by reason of mental illnessbnormality, are damed likely to commit
acts of violence in the future.

Where so significant a restriction of amlividual’s liberty is at issue, the Due
Process Clause of the Unitechtgts Constitution requires thae nature and duration of the
confinement bear some reasonable relatidhéaconfinement’'s non-punitive, civil purpose.
Thus, the state must ensure tiaivilly confines individuas only so long as they are both
mentally ill and dangerous. If confinement éoones beyond that time, or if it imposes
restrictions that are so excessive as tociudi the forbidden purpose to punish, it becomes
unconstitutional.

The evidence at trial did nestablish that the SVP Actusiconstitutional in all of its
applications, or that the particular treatmh modalities at SORTS are so lacking as to
violate the Due Process Clause. Norttiel evidence establighat the state’s
reimbursement scheme is unconstitutioréterefore, the Court will deny relief with
respect to Plaintiffs’ clans challenging the SVP Act dts face, challenging the
constitutional adequacy of the SORTS treathmeodalities, and challenging the state’s
reimbursement scheme.

However, the overwhelming evidencet@l—much of which came from

Defendants’ own experts—did establish that SORTS civil commitient program suffers



from systemic failures regard risk assessment and relettsd have resulted in the
continued confinement of indduals who no longer meetdlcriteria for commitment, in
violation of the Due Process Clause. Téase will proceed to the remedy phase to
determine appropriate relief regarding thesecHj, as-applied constitional deficiencies.

FINDINGS OF FACT

History of Missouri’'s SVP Act and SORTS

Twenty states, including Missouhave enacted laws permitting the civil
commitment of sex offenders. Thirty statesdnao such law. Missouri’'s SVP Act became
effective on January 1, 1999. SORTS, poasgly known as the Sexually Violent Predator
Treatment Program and later, the Missouri S&ender Treatment Center, opened just a
few days later, on January 4, 1999.

There are now two SORTS facilities. Timst was opened in 1999 at the SMMHC
in Farmington, Missouri. During the firstcde of its operations, no residents were
released from the SORTS-Fangton facility. In mid-2009SORTS was running out of
space for residents, and began to explore options, ingltide development of a
community alternative fothe aged and infirm and the opening of group homes. Another
option considered was the conditional releasetof5 residents to cottages at the St. Louis
Psychiatric Rehabilitation Cent@iSLPRC”), a secure facility that is somewhat less
restrictive than SORTS, andyeoup of individuals thouglduitable for such release was
identified. None of these options was p@duhowever. Instead, in 2010, the state
provided further funding which was usedetxpand the program at SORTS-Farmington, and

to open a new SORTS facility at Fult&tate Hospital in Fulton, Missouri.



Both the SMMHC and Fulton State Hospdavide their hospital space between
SORTS and other divisions for mentally ill persons, including criminabfenders who
have not been declared SMirgler the SVP Act. At thEMMHC, the non-SORTS division
is known as APS. At Fulton State Hospitak non-SORTS division is known as “Fulton
Proper.” The SORTS facilitiaa both hospitalare considered to be either maximum
security or high security fdities, with razor wire fences palled by armed guards. There
are separate wards within each of the SORTHitfas for aged and firm residents.

In the fall of 2013, SORTS-Faington opened a facility #hin its secure perimeter
known as the “Annex.”The Annex is a step-down unit, wisipace for up to eight residents,
and is a somewhat less restrictive, group-htype setting, that is behind the razor wire
fence of SORTS-Farmington. There are cutlyefive residents living in the Annex.
Evidence was presented with respto three of these residents, each of whom has obtained
a court order finding that he no longer nsetbie criteria for commitemt and is therefore
entitled to conditional release.

One such resident, James Lewis, receavedurt order for conditional release in
January, 2012, after successfully completimgy SORTS treatmeptrogram. Although
SORTS treatment providers recommended hisitondl release, they requested that his
release be “without discharge.” In thesabce of any facilities to accommodate such a
release, Lewis remained confined in thamaard of SORTS foa little over a year, until
the Annex was opened.

The other two Annex residentvho obtained conditionallemase orders are Donald

Williams and James FennewalBoth obtained conditiohaelease orders “without



discharge,” at the request of SORTS tim@nt providers, in 2013 and late 2014,
respectively.

Although treatment programs have been omg at both facilities, and a number of
residents have progressed through the dategintreatment programs, no procedures or
placement options for communityiméegration have been eslished. Only two residents
have ever been reintegratetibo the community after eil commitment to SORTS, but
neither was released as a result of sasfully completing the treatment program.

As discussed more fully below, the twaidents released intbe community after
commitment to SORTS were DeWayne Artlamd Ronald Gibson. Neither the DMH nor
SORTS was involved in either of these reésmasArthur was civilly committed but never
received treatment at SORTS. Because tfidis medical frailty Missouri’s Attorney
General reached an agreemeith Arthur’s attorney talischarge Arthur to a skilled
nursing facility immediately after his gonitment. The DMHand SORTSvere not
involved in this negotiation. Gibson spentnatime at SORTS, but because he was aged
and suffering from dementia, he was conditionedlgased by a court in 2010. This release
was opposed by the DMH and SORTS. Expert withesses from both sides and Defendant
Jay Englehart, M.D., Director of Treatment8ees for SORTS-Farmgton, all agreed at
trial that neither the Arthur nor Gibson rases could be creditéol the success of the
SORTS treatment program. No other SORTS resident has been released into the

community, and Missouri is at the bottom3¥P programs nationally in this respect.



At the time of trial, there were appiimxately 200 individuals confined at SORTS
under the SVP Act, including several residenter the age of 65 and others who are
physically infirm. Both SORTS facilities are at @an maximum capacity.

Missouri’'s SVP Act

The SVP Act defines an SVP as “any persvho suffers from enental abnormality
which makes the person more likely than nagnigage in predatory acts of sexual violence
if not confined in a secure facility” and whosheither (a) pled guiltybeen found guilty, or
been found not guilty by reason miental disease or defect of a sexually violent offense; or
(b) has been committed as a criminal sépsgichopath pursuatw another Missouri
statute. Mo. Rev. Stat. § 632.480(5).

Among sex offenders, individuals civilly oonitted as SVPs are considered to pose
the highest risk of sexually reoffendinglowever, evidence wasettibly presented that
recidivism rates for sex offendegenerally may be overstatéd.

When a prisoner found guilty of a sexuallpient crime is suspected of meeting the
criteria of an SVP, the agenwyith jurisdiction providesotice to Missouri’s Attorney
General within 360 days prito the prisoner’s releaséd. 8 632.483. The person is then

evaluated by a prosecutors’ review commitied a multidisciplinary team established by

3 For example, a 2013 review of Florida’s SVP program authored by one of

Defendants’ experts, Dr. Schlank, reported thatrecidivism rate for released Florida
SVPs was only 3.6%. [& Ex. 131 at 23.) Dr. Schlank and one of Plaintiffs’ experts, Dr.
Abbott, both testified that persons civitpmmitted under Florida’s SVP program are
similar in diagnoses and dangerousness tsgns committed under Missouri’s SVP Act.
Plaintiffs also presented evidemof at least some statist&lsowing that sex offenders have
the lowest rates of recidivism among five gaiees of felony offenders in Missouri, and
that the rate of recidivism drops dramallicas sex offenders agoeyond 60 years.

-10 -



Missouri’s Department of CorrectiondYOC”), which includes psychiatrists and
psychologists from both the DOC and the DMélassess whether the person meets the
definition of an SVP.Id. If the prosecutors’ review committee determines by a majority
vote that the person meets the definition oE&fP, the Attorney Gemal may file a petition
in the probate division of the circuit coutteging that the person is an SVP, stating
sufficient facts to supposuch an allegation, andsal attaching a copy of the
multidisciplinary team’s assessmeimd. 8 632.486. The court then holds a hearing to
determine whether there is probalhuse to believe that the perss an SVP, and if so, the
person is held in secure custody until the time of tlil 8§ 632.489. The person has the
right to counsel at the probal#dause hearing and at tridtl. 88 632.489-632.492.

If at trial, the court or a jury by unanimous verdict determines “by clear and
convincing evidence” tht the person is an SVP, the merss “committed to the custody of
the director of the [DMH] for control, caand treatment until such time as the person’s
mental abnormality has so changed thatghlrson is safe to be at larged’ § 632.495.2.
The SVP Act provides that dily committed persons “shall be kept in a secure facility
designated by the director oetfiDMH] and such pems shall be segregated at all times
from any other patient under the supeonsof the director of the [DMH].”Id. § 632.495.3.

Once a person has been civilly committedenthe SVP Act, the director of the
DMH or his “designee” must evaluate thegmn’'s “mental condition” once a year, and
must provide the “yearly report” to the court that committed the peisio8.632.498.1.
However, nothing in the SVP Act prohibis prevents the DMH from providing more

frequent updates to the court.
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There are two methods by which a persmilly committed asan SVP may obtain
release. First, “[i]f the director of ¢(YDMH] determines thahe person’s mental
abnormality has so changed that the persowtdikely to commit acts of sexual violence if
released, the directshall authorize the person to petition the court for releak®.§
632.501 (emphasis added). The court thedshalhearing at which the state bears the
burden of proof to show, by clear and comvng evidence, that “the committed person’s
mental abnormality remains suclaththe person is not safe to &idarge and if released is
likely to engage in acts of sexual violencéd. § 632.498.5(3)see also In re Care and
Treatment of Coffmar225 S.W.3d 439, 443 (Mo. 2007¥.the state fails to make this
showing, the person is entitled tonclitional release. Mo. Rev. Ste§.632.498.5(3).

Second, the SVP Act allows personéil® petitions for release without the DMH
director’s authorizatiofi put petitions filed without the dictor’'s approval are subject to
heightened requirements. For example, petitided without the director’s approval are
subject to a frivolity review by the couahd may be deniedithiout a hearingld. §

632.504. Moreover, if a petition filed withoutetldlirector’'s approval has been found to be
frivolous or has been previoudignied, the court must deny any subseqpetition “unless
the petition contains facts upon which a camdld find the conditiof the petitioner had

so changed that a hearing was warranted.”

4 The SVP Act requires that the directafrthe DMH providecommitted individuals
with an annual written notice olfie individual’s right to pigion the court for release over
the director’'s objection, and a form containiagvaiver of that right. The director must
forward the notice and waiver form to the dowith the annual report. Mo. Rev. Stat. §
632.498.2.
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Finally, if a petitioner filing for release witlut the director’s pproval survives the
frivolity review and is granted a hearinghe petitioner is subject &m extra step that is not
required for petitions authorized by the directtn this extra step, the petitioner has the
burden to demonstrate by a “preponderanceegthdence,” that he “no longer suffers
from a mental abnormality that makes [him] likétyengage in acts of sexual violence if
released.”ld. 8 632.498.4. Only if a petitioner camke this threshold showing will the
court set a trial on the issue. At trial, thedmm of proof then switches to the state to show
by clear and convincing evidence that “dmemmitted person’s mental abnormality remains
such that the person is not safe to be at large and if released is likely to engage in acts of
sexual violence.”ld. 8§ 632.498.5(3). If the state failsrimeet this burden, the person is
entitled to conditional releaséd.

Section 632.505 of the $/Act, governing conditiohaelease, provides:

Upon determination by a court or jutigat the person’snental abnormality

has so changed that the person is rkatylito commit acts of sexual violence

if released, the court shall place ferson on conditional release pursuant to

the terms of this section. The pamy purpose of conditional release is to

provide outpatient treatment and monig to prevent thg@erson’s condition

from deteriorating to the degree that gferson would need to be returned to a

secure facility designated by the director of the [DMH].

Id. 8§ 632.505.1. This section requires the DMH to “develop a conditional release plan
which contains appropriate conditions for gegson to be released,” and which addresses

the “person’s need for sup&sion, counseling, medication, community support services,

residential services, vocational servicasd alcohol and drug treatmentd. § 632.505.2.

> At this initial hearing, the petitioner has the right to have an attorney represent him,
but the petitioner is not entitled to beepent. Mo. Re\Gtat. § 632.498(4).
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The DMH must submit the proposed pfan conditional release to the couttl.
The reviewing court then determines the gtods that it “deems reessary to meet the
person’s need for treatmemicasupervision and to protebe safety of the public.ld. §
632.505.3. Section 632.505ts 21 conditions to which odlitionally released persons
“shall be subject,” such as maintainingeaidence approved ltge DMH; not having
contact with any child withdwspecific approval by the DM, not consuming alcohol or
controlled substances; not léay the state without permissi of the DMH; and submitting
to electronic monitoring, which may be based on technology teatifids and records a
person’s location at all timedd. This section also permits tleeurt to add other conditions
that it deems “necessary to més person’s need for treatment and supervision and to
protect the safety of the publicld. However, the section algwovides that the court
“may modify conditions of release upon itsrowmotion or upon petibn of the [DMH], the
[DOC], or the person on conditional releaséd” § 632.505.6. Moreover, although
conditionally released persons may have#ntain a residence approved by the DMH,
they are not required to be segregdted other mental health patientisl. § 632.495.3.

Individuals civilly committed to SORTS maso have to reimburse the state for any
care and treatment provided by the DMH. sbtiuri Revised Statutes § 630.205.1 provides
that a “person receiving services and the pessestate, spouse, parents, if the person is a
minor, and any fiduciary or representative payddihg assets for the person . . . are jointly
and severally liable for the fees for servicesdered to the person by a residential
facility[.]” 1d. 8 630.205.1. The director of the DMH determines the “maximum amount for

services which shall be charged in each efrésidential facilitiesand applies a “standard
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means test” in determining the amount to be char¢pedg 630.210.1. The SVP Act also
provides that conditionally redsed persons may be requitegay “fees to the [DMH] and
the [DOC] to cover theosts of services and monitorii@s a condition of releaséd. §
632.505.3(18). However, the reimbursemept/mions state thdfn]Jo person who is
domiciled in Missouri shall be desd services from a [DMH] falily because of an inability
to pay for such services on the part @ thdividual, the spouse, or the parentisl’ §
630.205.4.

SORTS Treatment Program

SORTS has historically maintained a @rsiand mission of “no more victims,” and at
one point, the SORTS treatment manual stateddsadents were to remain in the custody
of the DMH until it was determined that thesigeent “will not engage in acts of sexual
violence if discharged.” (Pls.” Ex. 123 at 40’hese statements, whiessentially require a
complete absence of risk before a residahthe released, are inconsistent with the SVP
Act’'s requirements. They are also unrealistitvidence was crediyppresented that no
adult male has a 0% risk of conttimg an act of sexual violence.

Both SORTS-Farmington and SORTS-Fulton are accredited, as part of their
respective hospitals, pursuaaithe Joint Commission okccreditation of Healthcare
Organizations, also known as the “Jddmmission.” The SMMHC, including SORTS-
Farmington, passed the Joint Commission’s survey performed i) bich reviewed,
among other things, the facility’s staffing/tds, treatment standards, security, and

emergency preparedness.
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SORTS also strives to adhere to natiquadelines published by ATSA for the
assessment, treatment, and managemeanat# sexual abusers. These guidelines
recommend that confinement and treatment beagecessary for a small group of chronic,
violent, or predatory offenderthat sexual predator assesstaestould be aoducted using
empirically validated risk assessment instents and measures; that civil commitment
should be reserved for seffenders who are found to pose the highest threat to public
safety; that civil commtment should be viewed as oneatpaf a comprehensive continuum
of responses to sexual offending behavior; tregtment should beonsistent with current
research and professional standards and dhietlect an individual's qualifying mental
disorders, relative risk, and needs; and ttettment should be assessed each year to
evaluate progress. (Defs.’ Ex. S.)

If SORTS residents consent to treatment, an individualized treatment plan is
developed for them, and it is updated annuallgeatment teams consist of a psychiatrist, a
medical doctor, a psychologist, a social worleenurse, a unit manager, a recreational or
vocational therapist, and a security aideealment teams meet weekly to discuss progress
of each resident and to adjuistatment plans as needed.

There are two types of SVP treatmprivided to SORTS residents. SORTS-
Farmington residents primarily receive CogrétBehavioral Therapy (“CBT”). The CBT
model was built on the idea that dysfunctional védras a result of dyfsinctional thoughts.
Therefore, CBT treatment focuses on chaggesidents’ way of thinking. The CBT
program offers residents six to eight hopes week of sex-offender-specific process

groups, also known as core gpsiito address dynamic riskctars associated with sexual
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offenses. These core process groups arbyeeither psychologists with doctoral or
masters’ degrees, or licensed social workers or counselors. There are on average eight
residents per group. Residents are affered two hours of psymeducational groups per
week. Finally, individual psychotherapy i®oprded on a case-by-cabasis, depending on
the needs of the individual resident.

SORTS-Fulton residents primarily reeeiSafe Offender Strategies (“SOS”)
treatment. The SOS program was introduceHORTS-Fulton in 2012, as an option for
SORTS residents who were resistant tottineamt under the CBT model, including some
intellectually disabled residents. The SO8gvam has been used in the non-SORTS Fulton
Proper division of Fulton StatHospital since 2007. One mdeat SORTS-Farmington has
also recently begun praling SOS treatment.

The SOS model was built on the idea thatfdgctional behavior is the result of an
individual’s emotional dysregui@n, or poor response, particular stressors. SOS
treatment therefore focuses on identifythg stressors leading to an individual’s
dysregulation, and equipping the individuathwthe skills he eeds to recognize and
respond more appropriately to those stresshilse CBT, SOS also relies primarily on
group therapy intervention, and each resideceives eight to ten hours per week of group
therapy. SOS groups meet two times peekv® discuss and practice the concepts and
strategies in the SOS treatment manb&breover, residents in the SOS program are
offered once-a-week self-monitog groups and behavioral anaygroups to address self-

monitoring practices and treagmi-related problem behaviors, respectively. Finally, the
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SOS program offers psychosexual rehabibtatiherapy, which includes groups addressing
self-regulation, anger management, life skiliggsance abuse, and m@sttive justice.

The guiding principle for both treatmgorograms is the risk-needs-responsivity
(“RNR”) principle. The RNR pnciple helps SORTS staff pldreatment in response to a
patient’s learning style and risk factors. sk principle suggests that offenders at higher
risk for reoffending will benefit most from diiner levels of intervention, including high-
intensity treatment. The neeplisnciple suggests that onllgose facts associated with
reductions in recidivism should be targetedhitervention. The igonsivity principle
suggests that the treatment program should lheh@d to individual patient characteristics.
The ATSA guidelines supportétuse of RNR-based treatment.

Both the CBT and SOS treatment pragsaare organized into phases of
indeterminate length. The CBT program usae@ORTS-Farmington has four phases.
Phase | focuses on pre-engagat and engagement; Phase Il on cognitive restructuring;
Phase Ill on emotional integrafi; and Phase IV on communitintegration. The CBT
program also employs color-coded patient lev@sed on similar concepts: Grey — pre-
engagement, meaning that the patient is net@sted in change or treatment; Red — pre-
recognition, meaning that the patient does noogeize that there is a problem or does not
feel that he needs treatment;Ifd@/ — recognition, meaning th#ie patient sees that he has
some problems but is not fully committedaddressing them; Blueplanning I, meaning
that the patient is making a decision about hownter treatment and generally attends and
participates in treatment; Green — planniihgneaning the patient is making a decision

about how to focus his treatment and geneklignds and participat@streatment; Purple

-18 -



— action, meaning that the patient is actiwetyking in treatment and has made progress;
and Gold — maintenance, meanthgt the person is fully self-amaging or is ready for self-
management. The SOS program, used primati§FORTS-Fulton, has seven stages that
correspond roughly with the color-coded patienels discussedoave: Stage 1 — pre-
engagement; Stage 2 — pre-recognition; SBge&ecognition; Stagesand 5 — planning;
Stage 6 — action; and Stage- maintenance.

Residents in both programs may move ug down between levels they progress
or regress in treatment. The evidence dematestrthat the number of sex-offender-specific
treatment hours offered by SORTS and ttiézation of a phased treatment system are
consistent with the standards of other SVP treatment programs.

SORTS has historically suffered fromféitag and budget shortages, resulting in
group cancellations. These deficiencies wevesveed in another case in this District, but
were found in 2010 not to render treatmanSORTS so lackg as to violate the
Constitution. Strutton v. Meadé\o. 4:05CVv02022 ERW, 20 WL 1253715 (E.D. Mo.
Mar. 31, 2010). The bulk of trevidence presented by Plaffgiregarding their claim that
treatment modalities at SORTS are inadequateevalence from this pre-2010 timeframe.

By contrast, Defendantsvidence established that SORTS has improved its
treatment programs since 2010, and manydspd the SORTS treatment programs now
conform to accepted standards in the field of residential sex offeedénent. Dr. Schlank
testified that the level of staffing at tBeORTS facilities is now atjuate and exceeds the
level of staffing at the SVP program in Virginia, and Plaintiffs offered little contrary

evidence. The edence also established that treafringroups are now rarely, if ever,
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canceled. Finally, as a result of changes miadlee last year, SORTS treatment programs
no longer focus on consequences for minor rule violations. Under previous clinical
directors, even minor infractions could affaatesident’s progression through the levels of
treatment. But SORTS changed this protaed014, and it nofocuses on treatment-
related behaviors in evaliiag treatment progress.

Treatment participation rates at SORA® high, with approximately 97% of
residents participating. The stated goal of both treatment programgeat and safely
reintegrate committed individuatgck into thecommunity.

Defendants’ own expert and DMH executiie, Stanislaus, testified that, although
she believes treatment at SORTS is adequatgression through the various levels of the
SORTS treatment programs is tortuously slolaess than 5% of SORTS-Fulton residents
have reached Stage 6 of the SOS treatmegram, and none has reached Stage 7. Some
residents at SORTS-Farmington, which hasrbepen much longer, have progressed further
in treatment. Approximately 31 residents hasached the second-highest Purple level, and
8 residents have reached the highest GalelleNotwithstanding the progress of these
residents in treatment, none has been rgiated into the commity as the treatment
manual envisions, and no procees or placement options for community reintegration
have been established.

Though testifying for Defendants, in Dr.I8ank’s opinion, SORTS’ lack of clear
guidelines for treatment completion or prdagettimeframes for phase progression impedes
the motivation of committed individuals torpaipate meaningfully in treatment for

purposes of reintegration intbe community. Dr. Schiik testified that other SVP
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programs that are more successful in relegpmsidents back into the community, such as
the Virginia SVP program for wth she serves as Clinical Director, have established clear
timeframes within which, if redents consistently demonstraiiébehavioral goals within a
phase, residents will progress to the next pluddreatment. Establishing such timeframes
provides clarity to residents astaff, instills hope in resiaés, guards against treatment
providers’ unconscious biases, and dgdiraising the bar” for release.

The evidence also establishibdt there are several ottareas for improvement in
the SORTS treatment programs. Theseauhelincreasing communication and coordination
between SORTS-Farmington and SORTS-Fulaatapting treatment program materials to
meet the needs of developmentally disalpé=idents, and maintaining consistency in
treatment protocols.

SORTS Risk Assessment

A licensed doctoral level psychologesnployed by SORTS performs the annual
assessments of the mental condition of SORSERIents, also known as annual reviews,
which, as noted above, are required bySh&® Act. The person who conducts these
assessments—the annual reviewer—is notqdatte resident’s treatment team. Rather,
each SORTS facility is assigned one annual residar all residents. The SORTS annual
reviewers previously did not interview the resitteas part of their review, but in light of
ATSA guidelines recommending such intewg the annual reviewers began conducting
resident interviews somete within the last year.

The annual reviewers most commonly use the Static-99R as an actuarial risk

assessment tool. The Static-99R is a risksassent tool that measures static factors, which
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are generally unchangeablenature, such as the individuaprior sexual offenses. Only
recently—just a few months before trial bega this case—did SRTS begin training its
annual reviewers on non-static instruments ueeabjectively assess progress in treatment,
such as the Sex Offender Tne&int and Progress Scale (“SOTIPSNo empirical research
has been conducted as to the accuracy of BSTand it has not been studied in connection
with SVP residents. Dr. Stanislaus acknalgled that it will take at least two more years
before SORTS can assess the usefulness offas a dynamic risk assessment tool.

Every annual review performed by SOR&nd submitted to the courts includes a
forensic opinion, meaning that the reviewpples his or her professional opinion about the
mental condition of the SORTS residenthe provisions of the SVP Act. Though not
required by the statute, the annual egxers also make a recommendation regarding
whether the person continues to meetstia¢utory criteria for civil commitment.

The evidence established that these annual reviews are the primary tool that courts
use to evaluate whether aitly committed persomrontinues to satisfy the criteria for
commitment, or instead, whethihe person shoulde conditionally released. Several
witnesses, including Susan Elliott and ChauBanks, both Missouri public defenders in the
civil commitment defense unit, crbdly testified that it is nedy impossible to successfully
petition for conditional releasgithout an annual revietvom SORTS recommending such
release. Corroborating this testimony wasdawieence thain the 16 years since the SVP
Act was enacted, only two SORTS residents H@ean released without the support of a

SORTS annual review, one of whamas never treated by SORTS.
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Notwithstanding the importance of these anmeaews, the annual reviewers at both
SORTS-Farmington and SORTFulton receive no legakiining in understanding or
applying the SVP Act’s criteria for condihal release. As a result, they have
misunderstood and been corddsabout how to apply thetatutory criteria. Even
Defendants’ expert, Dr. Schlantoncluded that that the annual reviewer at SORTS-Fulton
did not know how to apply the statutory crigefor risk assessment. For example, Dr.
Schlank stated in her expert report thaaminterview with him, the SORTS-Fulton annual
reviewef indicated that he belietehe could not recommerdresident for conditional
release “even if a resident appeared to ptdgta to no risk of sgeual reoffending” unless
he could testify that the resident’s “merdabhormality had significantly changed.” (PIs.’
Ex. 3 at 6.) The SORTS-Fulton annual reviealsp indicated that he was unsure whether
two years of “consistent, positilehavior” by a resident waslong enough period of time
to indicate that the residents’ mental abnormality had charigedr. Schlank concluded
that if SORTS annual reviewers addressée ‘Guestion of whether there is a continued
need for secure, inpatient treatment rathantiwvhether a mental abnormality has changed,
... Missouri [would] be muchore successful in ghconditional release of clients into the
community.” (Pls.” Ex. 3 at5.)

Likewise, the annual reviewer at SORTS+Rangton, psychologist Sujatha Ramesh,
Ph.D., admitted that she has not receivedlegal training or guidase regarding how to
interpret the SVP Act. And although she hadoctorate degree in counseling psychology,

she is not a forensic psychologist. ThDs, Ramesh provides a forensic opinion in her

® The SORTS-Fulton annual reviendid not testify at trial.
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annual reviews based solely on her owtenpretation of the SVP Act’s criteria for
conditional release, including her own redand understandingf Missouri Supreme
Court caselaw interpreting the SVP Act.

Dr. Stanislaus, too, admitted that theRSK® annual reviewers do not understand and
consistently apply the legal standards for askessment under the SVP Act. Dr. Stanislaus
testified that her goal, at some unspecified pwirthe future, is to get the annual reviewers
from both facilities together and tievelop a unified clinical terpretation of the SVP Act’s
risk assessment criteria. However, at the tingial, no such training had taken place.

The evidence also established that the annual reae®®ORTS fail to include
highly relevant information, such as themmpns of SORTS treatmeptoviders regarding
residents’ lowered risk and potei for conditional release.

As early as June of 2009, Defendant $ehairector of the DMH, discussed the
possibility of selecting 16 aged and infi®ORTS residents and developing a community
alternative for these residents as a costrgprieasure. (Pls.” E88.) Around the same
time, Director Schafer emailed others witldiMH and the Governor’s office to “think
about five or six cluster grguhomes on the SE Missouri Menkdgalth Center campus that
would allow us to move elderly and medicdiigil [SORTS] patients to a different level of
care.” (Pls.” Ex. 89 at 2.) The email notedttBORTS just had an 82-year old resident die
from his medical conditionld. Likewise, Defendant Alan Blak former Chief Operating
Officer of SORTS, exchanged several dmaiith other SORTS and DMH officials

regarding whether some rdsnts could be transferredt of SORTS in 20009.
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These emails were sent besalGORTS was running outgpace for residents, and
the DMH was not sure whether money frora #tate would be ailable to expand SORTS
to meet capacity needs. Téedence established that B&aknd others at this time
considered moving residenthwwere aged or infirm out §ORTS and to skilled nursing
facilities. See, e.gPIs.” Exs. 80 & 88. SORTS had,tae time, 15 residents who were 65
or older. (Pls.” Ex. 80.) In one emdilake identified six reidents who could be
transferred to a skilled nursing facility, amdanother email, Blake identified nine
“definitely medical fragile” reidents for transfer who nesdi “ongoing nursing / physician
attention,” but stated that some of the nirfarfithe community, still eed to be in a locked
or controlled nursing care facilitgven though thelyave limited physical ability to move
about.” (Pls.” Exs. 90 & 93.)

Another option discussed in these 200%#snwvas to conditionally release 8 to 16
residents to less restrictive cottages at theFSC. (Pls.” Ex. 80.) Blake and others at
SORTS and the DMH believed that releasingdesis to cottages at SLPRC would save the
state money, and would also be “the riglmghto do,” since it would “create a discharge
option” for SORTS residentdd. In these emails, Blake statdtht SORTS had a pool of at
least 24 residents, some of whom are idewtifirethe emails by name, who were candidates
for conditional release tsuch cottages; that the “topdi’ of these residents “could go
today to the SLPRC setting” and easily pass'tiegghbor test”; and thahe rest “may need
greater support / treatment, but don’t représ risk to the gamunity in terms of

compliance and appreciation of their situation.” (Pls.” Ex. 79.)
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Blake believed that the individuals identifisdthe emails as candidates for transfer
to the SLPRC cottages presented a lowerthak other SORTS residents. Blake also
testified that his reference toettineighbor test,” although natclinical or scientific term,
meant that people would have been comfoetdlalving these individuals as neighbors in the
SLPRC setting, even knowingetin background. However, Blake noted that the conditional
releases may not have been approved unless segurity accommodations, such as fences,
were added to the cottagds. any event, the proposed cammhal release of residents to
SLPRC cottages or to skilled nursing facilitieas not implemented bause, as discussed
above, SORTS received more money from tagesh 2010 to opeSBORTS-Fulton and to
expand SORTS-Farmington.

The residents identified ithese emails as presentiadpwer risk, due to their
treatment progress or their age and infirmitgre not informed the8ORTS officials had
identified them as candidates for conditionalask Nor was their lower risk mentioned in
their annual reviews in 2009, including annual reviews writieBlake just days after he
sent these emails. Rather, the annual revigithese residents in 2009, and for years
thereafter, stated that the residents continaedeet the criteria for commitment and should
not be conditionally releasedefendants’ expert, Dr. Stanisks, admitted that the sort of
information contained in the emails discusabdve, regarding the lowered risk of certain
residents, should have been includethe residents’ annual reviews.

Four of the residents idengfl as candidates for conditial release to the cottages

were ultimately conditionally released, but natil three or four years later and not to
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cottages but to the Annex. Four of the aged and infirmed residents identified as candidates
for conditional release to aiflied nursing facility died whilestill confined at SORTS.

Director Authorization for Release

The director of the DMH has not authorized a single SORTS resident to petition for
conditional release in the 16 years sinee3VP Act was enactedyen though SORTS
treatment providers and annual reviewers hauadaseveral residents to meet the statutory
criteria for conditional release.

The evidence established that the pssd®e obtain director authorization for
conditional release petitionsusiduly lengthy and laden wittmnecessary procedures.
Blake acknowledged that 2010—a decade after the SYAet was enacted—the DMH had
not developed clear proceduifes obtaining director approval for a conditional release
petition. Blake sent at least two propodalsdirector approvaas early as 2010 for
individuals he believed met the criteria tmmditional release intihe community, and for
whom he submitted annual reviews so statiHgwever, the director of the DMH did not
approve either of these petitions for conditiomdase. One of the individuals was Donald
Williams, who, as more fully discussed b&laeventually filed a petition for conditional
release over the director’s objection and olddia conditional release order in 2013. And
notwithstanding the conditional release order, Williams still resideiAtimex, behind the
secure perimeter of SORTS.

In 2011, the DMH finally adopted a policyrfobtaining director approval, but this
policy established at least three levels of approval within the DMH before the director

would even consider authonig a resident’s petition for conditial release. Dr. Englehart
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admitted that he is not sure how long it woulkktéo get through all three steps for director
approval because it hasvae been done.

Only once in 16 years has a resident goptast the first step of the three-step
process for director approval. This was Michael Allison, who undisputedly met the
statutory criteria for conditional releasegdavho received an annual review recommending
his conditional release in December 20R&ther than filing a petition for conditional
release over the director’s objection and stibijgdis client to the two-step process to
receive a trial, Allison’s public defender rexgated that the directof the DMH comply
with Missouri Revised Statutes § 632.50H aithorize Allison to petition for conditional
release. However, it took months to get ®fihal level of the self-imposed three-level
process, and then the process was stalledimniigdy because one official in the chain—a
facility director—was out of the office due #&ofamily emergency. Dr. Englehart testified
that when the processr director approvalor Allison got “stuck”because the facility
director was out of the office, no one was dwwer to “unstick” it. Accordingly, as of the
date of trial, several months after SOR®%/n annual reviewer and treatment providers
declared that Allison met the criteria for carahal release, the director of the DMH still
had not authorized Allison feetition for conditional release, and Allison was still confined
in maximum security conditions at SORTS.

Further, if a resident files a petition fasraitional release without director approval,
even if SORTS annual revievgeand officials support the petition, the DMH—for reasons

that were not explained—nhalts the process taioldirector approval altogether. There has
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been some discussion at the DMfspeeding up the process for director approval, but as of
the date of trial, no such changes had taken place.

The Annex and Conditional Releases

In the fall of 2013, several years afthis lawsuit was fild, SORTS-Farmington
opened the Annex. The Annexdssigned for residents in thest phase and highest level
of treatment, to help them develop the skillsttthey will need to que and progress in the
community. Annex residents share a livingarkitchen, and bedrooms; cook a weekly
meal on their own; and are eveally able to earn passesdgo on escortedr unescorted
trips outside the facility. However, the Annis behind the razor wire fence of SORTS-
Farmington.

The three Annex residents discussediakwho have obtairgeconditional release
orders did so over the objection of the directbthe DMH, but withthe support of SORTS
annual reviewers. Their orders of conditibredease were obtainedter a preponderance
hearing and then a full trial, in which a courtuny found that theyare no longer likely to
commit acts of sexual violence if released—itleat they no longaneet the criteria for
civil commitment. However, at the requestioé DMH, the ordersdded the condition that
the release is “without discha'gfrom SORTS and that the residents must reside at the
Annex indefinitely. Some dhese residents are permitted to leave the secure perimeter of
the Annex during the day, eghunescorted or accompaniggdSORTS security staff, to
work at jobs in theommunity, to go grocery shoppingr to simply walk around the
perimeter of SORTS-Farmington, outside theor wire fence. However, all residents

return to the Annex at night. SORTS-Fulthres not currently hawee step-down unit such
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as the Annex, but evidence was presentatitte DMH plans to develop an Annex-like
facility at SORTS-Fulton in the future.

Experts for both sides in this case agreed tbonditional release,” in the context of
similar SVP civil commitment programs aroune ttountry, means that the treated patient
actually lives in the communityMoreover, the evidence ebtshed that the Annex cannot
be considered a least restri¢tiglternative (“LRA”) as thatrm is undet®od by SVP civil
commitment programs in other states becausidents still live in a high-security setting,
behind a razor wire fence, and are mb¢grated intdhe community.

Dr. Schlank testified that a step-dowrnitwsuch as the Annex is ideal to ease
residents’ transition from institutionalizationrelease, and that she wished the Virginia
SVP program had such a step-down uhikewise, Plaintiffs’ expert Prescott
acknowledged that a step-down unit inside aefacility is a “good start” to the release
process.

The problem, however, is that residentsggack in the Annex, and never complete
the transition to release. By contrd3t, Schlank’s SVP program in Virginia has
successfully treated and conditionally releasede than 100 residés from its SVP civil
commitment program into the wonunity. The average commitndmme prior to release in
Virginia was at one time 54 months andynhi@ve decreased smthen. Likewise,
Wisconsin's SVP program, for which Prescog\pously served aSreatment Assessment
Director, had successfully treated and coodgily released approximately 150 residents
into the community as of 2@. Both the Virginia ath Wisconsin programs have

departments devoted to actively managingditional releasedato the community,
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including developing community resourcaasd contracting with community service
providers. SORTS has no such departmestadf dedicated to rehse into the community.

Experts from both sides, as well as SGRifficials, acknovedged that SORTS
residents are similar to persons civilly committed under SVP statutes in other states,
including Virginia and Wisconsin. Yet,ith the exception of two residents who, as
discussed above, were released with nolirement or support from SORTS or the DMH,
SORTS has not conditionally released a redid®#o the communityn 16 years.

Moreover, neither SORTBarmington nor SORTS-Fulton has an LRA option
outside the secure perimeter and/or in a camity setting. The evidence established that
there are residents at SORTS, including sontkamnnex, who could be safely placed in
the community or in a less restive facility outside the secuperimeter of SORTS. These
include aged and infirm residents, as weltesdents who have successfully completed all
treatment phases within the SORTS facilities. Blake adniitidSORTS and DMH
officials have known of the need to look fmymmunity housing options since at least 2009
or 2010, by which time Blake had already ideatifcandidates for conditional release into
the community. Blake furthexdmitted that, while he washief Operating Officer of
SORTS, he made several proposals &DRMH for community housing options for
conditionally released residents but that he tehkthat such optionaould not be included
in the state budget. Every yeance then, SORTS has requestezhey to be placed in the
state’s budget for establishing cottagethm community, in ater to implement the

community reintegration phase of bothSTs treatment prograsn However, the
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Governor of Missouri has never included sbcldget requests in his proposals to the state
legislature and has not e so this year.

Like treatment, the “conditional release” pess at SORTS is organized into phases.
Specifically, there are 11 stefasthe conditional release pexs at SORTS: Step 1 —
unlimited ground pass inside the secure perim&iep 2 — escorted ground pass outside the
secure perimeter; Step 3 — escorted comipunps; Step 4 — uescorted ground pass
outside the secure perimeter; Step 5 — emmpét; Step 6 — unesced community trips of
one hour; Step 7 — community support plan; Sepup to 12-hour getrips with security
personnel supervisionside St. Francois County, Missousitep 9 — up t@-hour day trips
with DMH transport outside dt. Francois County; Step 3Qup to 48-hour visits with
security personnel supervisionand out of St. Francoisolnty; and Stef1 — up to 96-
hour visits with security personnel superrsin and out of St. Francois County.

Dr. Englehart admitted that, accordingeteen the most recent SORTS treatment
manual, it should take a resident approximait@yo 18 months tprogress through all of
the steps from conditionallease “without discharge” tconditional release “with
discharge” into the communityBut in reality, no conditionally released SORTS resident
has been discharged irttee community within thaimeframe—or at all.

For example, Lewis was theast SORTS resident to suastully complete treatment
and obtain a conditional releaseler, in January, 2012. At the time of his conditional
release hearing, Defendant Blake represetaidige court that Lewis’s transition to full
release into the comumity would take approximately X@ 18 months to complete.

However, at the time of trial—more than targears after Lewis was found to no longer
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meet the criteria for commitment—Lewis stifisided at the Annexyithin the secure
perimeter of SORTS. Althougévidence was presented thaginning in 2014, two years
after obtaining a conditional release ordenyvlsewas allowed to obtain a job and spend
some unescorted time workingtime community duringhe day, he returned to SORTS at
night. There was testimony that SORTS baen looking for housing within the
community for Lewis, but as of the datetoél in this case, neuch housing had been
found.

Likewise, two otheAnnex residents, Williams arfeennewald, have obtained
conditional release orders. These residarégermitted to spend some escorted or
unescorted time outside of SORTS but mustrreto the Annex at night. SORTS also
temporarily suspended Williamsofn his limited unescorted trifiecause of a rule violation
(Williams had a facility phone on amescorted pass and usedhene to call his family).
But Williams’s privileges were restored, acdoglito Defendants, after he cooperated in
treatment and used his risk managet@an to process the violation.

Finally, another SORTS resident, Tim Datson, obtained a conditional release
order but does not reside in the Ann®onaldson was conditiotiga released “without
discharge” over the director of the DMH'’s ebtion but with the support of SORTS annual
reviewers in May 2013. Despite the courtisding that he no longer met the criteria for
commitment, Donaldson remainednfined at SORTS and wasll required to wear leg
restraints. Following a disagreementviieen Donaldson and his probation officer
regarding whether heould be able to spend timativ his grandchildren—a permitted

condition of his conditional release order—SORTS suspended some of the limited freedoms
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Donaldson had been grantedch as escorted walks adesthe secure perimeter of
SORTS. Even a year after Donaldson’s “atindal release,” the most freedom Donaldson
had was to go on one-hour walkscorted by a guard, outsithe perimeter of SORTS, and
he had not been allowed infoee community. Donaldsonfsublic defender, Susan Elliott,
testified that these restrainipset and angered Donaldsorduese he felt proud that he
made it through the treatment program, whiehtook seriously, and he felt that the
restrictions were unwarranted.

Then, in May 2014, SORTS persohfand that Donaldson acted out
inappropriately in treatment, and subsedlyemoved Donaldson away from the Annex and
back to another secure watiISORTS-Farmington, moved Dddaon back a patient level,
and also suspended Donaldson from treatm8@RTS did not seek court approval before
making these changes. Elliott filed a motiomtodify Donaldson’sonditions of release
because she did not believatlSORTS could make these changes unilaterally, and because
she also believed that Donabiisshould be releasdéoto the community The court found
that the DMH could not force Donaldson todiat SORTS indefinitely after his conditional
release and directed Elliott to draft an ordat ihcluded a plan for Dwldson’s release into
the community within 90 days. Shortly teafter, the DMH moved to revoke Donaldson’s
conditional release.

At a hearing in January 2015, the cagjected the state’s petition to revoke
Donaldson’s conditional release, finding that@lmison’s failure tearticipate fully in
treatment may have violated a conditiorh release but was insufficient to revoke

Donaldson’s conditional releas€Pls.’ Ex. 114.) The coufurther found that “reasonable

-34 -



efforts to implement the previous order havelme#n undertaken by the State,” ordered the
DMH to conditionally release @naldson by June 8, 2015 daordered the DMH to find
suitable housing for Donaldson tffext this conditional releasdd. Elliott testified that

the court indicated at the hearing that “comuatisil release” meant that Donaldson should be
released into the community. 8as of the date of trial, 6dDMH had not complied with the
court’s order, and no effort had been mamleclease Donaldsanto the community.
Donaldson still remained confined at SORF&mington, in a maximum security setting,
and had not even beenumed to the Annex.

Each of the so-called comidnally released residents discussed above—Lewis,
Williams, Fennewald, and Donadn—appears on the list prepdiby Blake in 2009 as a
resident who could beoved to a less restrictive settingsditPRC, and Blake testified at
trial that three of them—Leiw, Williams, and Donaldson—calihave passed the neighbor
test in 2009.

It is important to note that none of thutnesses at trial suggted that individuals
civilly committed as SVPs could not successfully be treated. To the contrary, Defendants’
witnesses believed that SORTS is, in fact, bépaf providing effective treatment. And
nearly every witness to testifigreed that conditional releas#oithe community is part of
treatment. Indeed, communitgintegration is the last pba of both SORTS treatment
programs, and the SORTS treatment manxgli@tly contemplatecommunity housing
like cottages or apartments outside the separegneter. Yet Dr. Englehart and the Chief

Operating Officer of SORTS, Bendant Schmitt, both admitted that of the date of trial,
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SORTS still had no plans orqmedures in place for relees—conditional or otherwise—
into the community.

In the words of Defendant’s own expert, Bchlank, “the failure [of SORTS] to
discharge clients is a significant problemdahere appears to be both some systemic
difficulties and some characteristics of the pamgmwhich may contribute to the failure to be
released into the community.” (Pls.” Ex. 33at Dr. Schlank acknowledged that “[w]hile
much about the Missouri SVPqgram is quite consistentitty components of other SVP
programs, it is concerning that in fifteen ygapo client has been conditionally released into
the community. This fact hasd@o a sense of hopelessness,amdy in clients, but also in
staff.” Id. at 4. Likewise, Defendasitother expert, Dr. Stanisla, admitted that the ATSA
guidelines, on which she based her opinion tife@tment at SORTS was adequate, do not
support the length of time that Missouri keepdividuals waiting for release into the
community.

Director Shafer foresaw these sentimen@nnnternal email seim 2009, a decade
after SORTS was created, in which he stélted “[n]Jo one has ever graduated from
[SORTS] and somewhere down the line, we hHavao that or our treatment processes
become a sham.” (Pls.” Ex. 89 at 3.kewise, Dr. Fluger, the Program Coordinator at
SORTS-Fulton, admitted that if no one iseaded from an SVP ¢ivommitment treatment
program into the communityithin 10 years, the “logicalonclusion” is that treatment is a
“sham.”

Missouri is at the bottom of SVP programsiomally in terms of conditional releases

into the community, and othetates successfully releas@any more persons into the
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community. And even Missouri successfullgéts and releases non-SORTS sex offenders
with similar, but not identicadiagnoses and offense hisésras individuals civilly
committed as SVPs. For examppsychologist and co-deloper of the SOS treatment
program, Jill Stinson-McKnight, Ph.D., testifiduat as of 2012, appximately 95 of the
150 non-SORTS residents that received treatander the SOS pragn in Fulton Proper
were successfully released irtee community with promisgly low recidivism rates.
These residents were not determined to bBsSw¥hder the SVP Adbut at least some had
been confined pursuant to Missouri’'s nowealed Criminal Sexual Psychopathic Law.
Similarly, at the non-SORTS APS divisiofhthe SMMHC in Farmington, sex offender
residents have been successfully releasedowed to LRAs withirthe community after
treatment.

The evidence clearly estaltied that the lack of releas at SORTS has resulted in
pervasive hopelessness. Nearly every \ggngho testified at trial, including several
Defendants and both of Defendsirgxpert witnesses, agreed that SORTS residents and
staff have expressed severe hopelessnesthantihere is a perception among committed
individuals that the only way out of SORTS is to die. This hopelessness is counter-
therapeutic and impedes the treatnm@ogress of SORTS residents.

Aged and Infirm Residents

As discussed above, the DMH and SORT@&Haeen aware since at least 2009 of an
aging population of civilly committed mewithin SORTS, including men whose
progressive infirmities significaly reduced their risk to the public and made them

candidates for conditional releaseskilled nursing facilities.
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In 2012, Dr. Englehart proposed pursuaagditional releases for two such aged and
infirm residents, Marvin Morton and JameglRuDr. Englehart noted that the physical
disabilities of these residents lowered thisk to the public.(Pls.” Ex. 95 at 3.)

Over the next 15 months, Purk was htadzed five times for chronic progressive
pulmonary fibrosis and other medical conditiowhich required that he be on constant
oxygen support and which resulted in his exte intolerance for physical movement. The
evidence established that Purldsg history of failing healtland total incapacity was well
known by SORTS leadership and tRairk told staff that he did not want to die at SORTS.

In an email sent to SORTS and DMH oféls on January 14, 2014, Dr. Englehart
stated that it was his opinion that Purk’s “extie intolerance of exercise (even before [his
most recent] hospitalization) makes him a lask to re-offend, een with only minimal
safeguards.” (PIs.’ Ex. 96 at 1.) Therefdde, Englehart recommended that Purk be
moved to a nursing facility ragi than back to SORTSd. Purk’s final hospitalization
began on January 31, 2014, and he remamosgitalized until hisleath on February 8,
2014, still a civilly committed resident of SORTS. Purk’s Heaas anticipated by SORTS.
(Pls.’ Ex. 102.)

Notwithstanding that SORTS’ own Directofr Treatment believed that Purk’s risk
was so low that he should benditionally released to a nursing facility, Purk’s last annual
review recommended that he remain committed.F€oruary 6, 2014wo days before
Purk passed away, Defendant Erica KempRsy,.D., psychologist and former annual
reviewer at SORTS-Farmington, preparedkuannual review. Dr. Kempker did not

interview Purk and, in the first draft of hennual review, Dr. Kempker made little mention
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about Purk’s failing healtbondition except to note that @arly 2013, Purk was admitted to
an outside medical facilitior respiratory failure, hypmatremia, and chronic renal
insufficiency, but that he had made a “rekadnle recovery.” (B.’ Ex. 98 at 4.)

Later in the day on Februa6y 2014, Dr. Kempker leardeof Purk’s most recent
hospitalization and edited her annual revievhiof. The final annual review, submitted by
Dr. Kempker to SORTS leadershop February 7, 2014, the day before Purk died, added
statements about PusK'dire health” and readmissions to hospitals, but nevertheless
concluded that Purk continued to suffemirpedophilia; that therwas no evidence that
Purk’s mental abnormality had significantlyactged since his commitment; and that Purk
should continue to be committe (PIs.” Ex. 101.) Likewisehe director of the DMH did
not authorize Purk to pigon for release.

One month after Purk passed away, Englehart recommended to Dr. Ramesh—
who had replaced Dr. Kempker @ annual reviewer &ORTS-Farmington—that they
should pursue conditional release of the othedand infirm SORTS resident he identified
back in 2012, Marvin Mdon. Morton had been incapactéd since at least 2012. Morton’s
public defender, Charles Banks, offered colietestimony that it was apparent from his
first meeting with Morton in lat2011 that Morton could barelyreathe and was confined to
a wheelchair, and that in every meeting witbrton between 201and 2014, Morton’s
condition deteriorated, to the point where Morteas eventually unabke get out of bed.

Dr. Ramesh’s annual review of Mortonteld March 26, 2014, a year and a half after

Dr. Englehart identified Morton as a conditibnelease candidate, was the first review of

Morton to recommend his conditional release. The annual review detailed Morton’s history
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of severe and chronic health problems datintklia 2009. The annuedview stated that it
was only with considerable difulty that Morton was able iodependently transfer himself

in and out of the bed andahMorton had voiced fears dfing and helplessness about his
civil commitment and his ongoing medical probken{PIs.” Ex. 262 a8.) Dr. Ramesh’s
annual review of Morton concluded that “thésesufficient evidencéo indicate that Mr.
Morton’s mental abnormality has so changezbséary to pulmonary fibrosis, his age, and

a lack of recent inappropriate sexual behéwamd that Morton therefore no longer met the
criteria for commitmentld. at 10. Dr. Ramesh recommended tihdbrton be conditionally
released to a nursing facility in the community, where Morton would have access to better
medical care as well as support from his family.

Notwithstanding the SORTS annual reviewer’'s recommendation that Morton no
longer met the criteria for divcommitment, Director Shafetid not authorize Morton to
petition for conditional release. Morton’slgic defender, Banks, aght the director’s
approval before filing a petitiofor conditional release on bdhaf Morton, in order to
avoid the two-step process for petitionsdilgithout approval. After waiting over three
months for an authorization that neeame, Banks filed the petition for Morton’s
conditional release without the director’s approval on July 25, 2014. Dr. Englehart
informed Banks that after Morton filed his nyetition, the process to obtain Director
Shafer’s authorization halted, as a resuittérnal DMH rules, thereby foreclosing the
avenue of director approval. When Banks offered to dsMrton’s self-filed petition so
that Director Schafer could authorize théitpen and speed up th@ocess for conditional

release, Dr. Englehart inform&ahnks that it would take even longer to go through the
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DMH'’s three-step process to obtain director approval than it wouydtbtteed with the two-
step court hearing process for petit filed without approval.

The first preponderance hearing for Mot petition for conditional release without
director approval was held é¢tebruary 24, 2015. Morton wastime hospital at that time, in
a terminal condition. In facjust prior to the hearinddr. Englehart and another SORTS
physician made calls to thedmtal to determine if Morton was still alive, as the hearing
would be moot if Morton passed awbefore it started. At épreponderance hearing, both
Dr. Englehart and Dr. Ramesh testified iadaof Morton’s conditional release. The
Attorney General’s office hired an out-date expert withess who opined that,
notwithstanding Morton’s immient terminal condition of wbh the expert was informed,
Morton still met the criteria focommitment. The court fourthat Morton’s physical
condition made it unlikely that he would commit an act of sexual violence, and ordered the
parties to meet and confer in one montkdbthe final trial on the petition for conditional
release. Morton died the xtanorning, still a civilly conmitted resident of SORTS.

Eighteen men have died while civigpgmmitted at SORS. The evidence
established that there have been interrsdudisions at SORTS for several years regarding
adopting a policy or procedure ‘tast-track” the conditionaleleases of medically frail,
aging, or incapacitated SORTS residents. HYefendant’'s expert witness, Dr. Stanislaus,
admitted that the DMH should delop a procedure to fast-tlathe conditional release of
aged and infirm residents whose risk forffending has significantly decreased, and that

one way to do this would be if her supeorisDirector Shafer, approved petitions for
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conditional release of these residents. But as of the date of trial, no such policy or procedure
had been adopted.

The director of the DMH has never autlzed an aged, infirm, or medically frail
SORTS resident to petition for mditional release, to a skilled rsing facility or otherwise.
And as discussed above, in the 16 yearsesits enactment, gntwo persons civilly
committed under the SVP Act have been cooddlly released intthe community due to
age and infirmity. Both Arthur and Gibserere discharged without the director’s
authorization and without agemmendation for release in a BUS annual review.

SORTS does not have any contracts in ptacdlow aged and infirmed residents,
whom SORTS officials agree no longerehéhe dangerousness requirement for
commitment, to move to LRAs the community. The DMIgrojects a population of 41
residents over the age of 65 at SORTS in the Bigears, and 92 residents over the age of
65 in the next 10 years. (Pls.” Ex. 18.)

CONCLUSIONS OF LAW

Jurisdiction

This Court has subject matjarisdiction over the remaiimg claims in Plaintiffs’
Fifth Amended Complaint, puraat to 28 U.S.C. § 1331.

Defendants argue that Plaintiffs’ evigerwith respect to a “small number of
individuals,” such as individiswho were considered foonditional release or who are
aged and infirm, is not representative of ¢tkess and therefore cannot support Plaintiffs’
class claims. The Court disagrees. The ewdamvith respect to these individuals was used

as an example to highlight alleged systemitcdmcies in risk asssment, procedures for
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release, and community reintegration. Adefendants presented no persuasive evidence
that the facts presented were not representative of the system as aSdwl€arsjens v.
JessonNo. CIV. 11-3659 DWF/JJK, 2015 WL785870, at *25 (D. Min. June 17, 2015)

(“By failing to provide the necessary process, Defendants have failed to maintain the [sex
offender treatment] program in such a wayasnsure that all Class Members are not
unconstitutionally deprived dheir right to liberty.”).

Pre-Trial Detainee Plaintiffs

Based on Plaintiffs’ assertions thatmed Plaintiffs Baker, Brown, Bowen, and
Murphy were not committed to 'S as of the date of trial, and did not fall within the
Treatment Class definition in this case, the Court will dismiss the treatment-related claims
of these Plaintiffs as moot. However, if tatus of Plaintiffs Bowen or Murphy changes
such that either is committeéo SORTS during the pendenaiythis action, he will
automatically become a rber of the Rule 23(3] Treatment ClassSeeDoc. No. 197 at
2 (defining “Treatment Clasgb include persons “who are, or will be, during the pendency
of this action, residents of SORTS of the &taift Missouri as a result of civil commitment”).

Plaintiffs’ Facial Challenges to the SVP Act

Plaintiffs assert that the SVP Act ecfally unconstitutionah two respects: (1)
Plaintiffs assert that 8 6308 of the SVP Act unconstitotally requires a change in
abnormality before a committed person may beased, regardless of the person’s reduced

dangerousness; and (2) Plaintiffs asg&t § 632.505 of the ¥ Act, which governs
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conditional release, unconstitutionally failspi@vide for full, unconditional release because
there is no mechanism for the ciahs of release to terminafe.

“[A] plaintiff can only succeed in a facighallenge by establishing that no set of
circumstances exists under which the [skatg would be valid, k., that the law is
unconstitutional in all of its applicationsWash. State Grange v. Wash. State Republican
Party, 552 U.S. 442, 449 (2008) (citation omittedracial challenges are disfavored for
several reasons,” including that they “run contrary to the fundamental principle of judicial
restraint that courts should neither anticipmtgiestion of constitutiohtaw in advance of
the necessity of deciding it nor formulateuge of constitutional law broader than is
required by the precise factswich it is to be applied.ld. at 450 (citation omittedsee
also Roark v. S. Iron R-1 Sch. Dj$i73 F.3d 556, 564 (8th ICR2009) (noting this “well-
established principle” and that it “applies wgérticular force to exercise of a court’s

declaratory judgment discretion where governmental action is involved”) (citation omitted).

! Plaintiffs also find problematic the SVP t’use of different wording to describe

the standards for commitment and release. HWewehey assert that these inconsistencies
in language are relevant to their as-applieallenge, not their facial challenge. (Doc. No.
449 at 9 n.3.) In any event, the wordingled SVP Act is nearly identical to the Kansas
SVP statute, which the United States Supreme Court upgaldst a facial challeng&ee
Kansas v. Hendrick$21 U.S. 346, 352-3, 364 (1997) (upholding the Kansas SVP statute
against a facial challenge, where the statefened an SVP as a person “who has been
convicted of or charged with a sexuallphant offense and whsuffers from a mental
abnormality . . . which makeke person likely to engagpe the predatory acts of sexual
violence”; committed SVPs “for control, caaad treatment until such time as the person’s
mental abnormality . . . has so changed thap#reon is safe to be at large”; and provided
for immediate releaswhen the person &ljudged “safe tbe at large”)see alsd 994 Kan.
Laws Ch. 316, 88 8, 10 (requiringelease of a person civilgommitted as an SVP unless
the state can prove that the mer's mental abnormality “remairssich that the person is not
safe to be at large and if released is likelengage in acts of sexual violence”).
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The United States Supreme Court has “regggtrecognized tit civil commitment
for any purpose constitutes a significant deprivation of liberty that requires due process
protection.” Addington v. Texagt41 U.S. 418, 425 (1979). Bthas never held that strict
scrutiny applies to civil commitment statute3ee Kansas v. Hendrigks21 U.S. 346, 356
(2997) (“Although freedom from phigzal restraint has always beanhthe core of the liberty
protected by the Due Process Clause from arbitrary governmental action, that liberty interest
Is not absolute,” and “[i]t thus cannot be sHidt the involuntary civil confinement of a
limited subclass of dangerous persons is contour understanding of ordered liberty”)
(citation omitted)fFoucha v. Louisianab04 U.S. 71, 117 (Thomas., dissenting) (noting
that “a liberty interest per se is not the sahieg as a fundamental right,” and that the
Supreme Court “has never applied strict soguto the substance of state laws involving
involuntary confinement of the mentally ill"put see Karsjen2015 WL 3755870, at *26
(concluding that strict scrutiny appli¢a the plaintiffs’ chims regarding the
constitutionality of Minnesota’s SVP civil oumitment statute because the plaintiffs’
“fundamental right to live free of physical resitit is constrained by the curtailment of their
liberty.”); Coffman 225 S.W.3d at 445 (concluding thissouri’'s SVP Act is “subject to
strict scrutiny because it affects the fundamental right of liberty”).

Although it has not applied strict scrutitgycivil commitment sdtutes, the Supreme
Court has held that “[a]t tHeast, due process requires ttied nature and duration of
commitment bear some reasonable relaticimégourpose for which the individual is
committed.” Jackson v. Indiana406 U.S. 715, 738 (197&puchg 504 U.S. at 79 (same).

That purpose must not be punitive, as punishment is reserved for the criminal spskm.
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v. Wolfish 441 U.S. 520535 (1979)Hendricks 521 U.S. at 373 (Kennedy, J., concurring)
(“[W]hile incapacitation is a goal common boath the criminal and civil systems of
confinement, retribution and general detecesare reserved ftine criminal system

alone.”). And a failure to consider or use “alternative and less harsh” restrictions may
indicate an unconstitutional purpose to puniBell, 441 U.S. at 539 n.20. Moreover, “even
if [a person’s] involuntary confinementas initially permissible, it could not
constitutionally continue after th[épsis [for it] no longer existed.O’Connor v.

Donaldson 422 U.S. 563575 (1975).

As construed by the Missouri Supreme Gptlre purpose for which individuals are
involuntarily committed under @SVP Act is to “protect[$ociety from persons who are
likely to commit sexually violentrimes if not committed."Coffman 225 S.W.3d at 445.
The United States Supreme Court has recogrifzd ordinarily, “[w]e must . . . accept the
state court’s view of the purpose of its own lawJ.S. Term Limits, Inc. v. Thorntp14
U.S. 779, 829 (1995).

Thus, Plaintiffs are correct that the DRmcess Clause permits civil commitment of
individuals under the SVP Aadnly so long as they sufférom a mental abnormalignd
are likely to commit a sexual offense if releds If the state’s comitment scheme allows
the confinement of individuals who are noder likely to offend, regardless of whether
there has been any change in their mental abnormality, the scheme will not withstand
constitutional scrutinySee Fouchab04 U.S. at 75-76 (“[T]Jo commit an individual to a
mental institution in a civil proceeding, thea&t is required by the Due Process Clause to

prove by clear and convincing evidence tive statutory precondition® commitment: that
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the person sought to lsemmitted is mentally ilandthat he requires hospitalization for his
own welfare and protection others.”) (emphasis addedjendricks 521 U.S. at 358 (“We
have sustained civil commitment statutes wtiey have coupled pof of dangerousness
with the proof of some additional facieuch as a ‘mental illness’ or ‘mental
abnormality.”); Addington 441 U.S. at 426 (“[T]he Statas no interest in confining
individuals involuntarily if they are not metitaill or if they do nd pose some danger to
themselves or others."’Connor, 422 U.S. at 575 (“A findig of ‘mental illness’ alone
cannot justify a State’s locking a person up asfahis will and keeping him indefinitely in
simple custodial confinement.”).

However, as Plaintiffs themselves @masize, the Missouri Supreme Court has
construed the SVP Act to comport with this requirement of the Due Process Glause.
Care and Treatment of Coffma225 S.W.3d 439, 44@Mo. 2007). InCoffman the
Missouri Supreme Court held that “Section is presumed to be constitutional,” and
the court therefore “reject[ed]elstate’s interpretation of [the®ction] as limiting release to
persons whose mental abnormality has gednregardless of dangerousness” because
“[s]Juch an interpretation would violate theadprocess clauses of the United States and
Missouri Constitutions.”ld.; see also Murrell v. Stat@15 S.W.3d 96, 104 (Mo. 2007)
(“[D]Jue process requires that a person be both mentally ill and dangerous in order to be
civilly committed; the abence of either characteristioiders involuntary civil commitment
unconstitutional.”).

The Court must consider the Misso8tupreme Court’s limiting construction in

evaluating Plaintiffs’ faciathallenge to the SVP ActSee Kolender v. Lawsp#61 U.S.
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352, 355 (1983) (“In evaluating a facial chalje to a state law, a federal court must, of
course, consider any limiting construction thatate court or éorcement agency has
proffered.”) (citation omitted)Erznoznik v. City of Jacksonvillé22 U.S. 205, 216 (1975)
(“[A] state statute should not lmeemed facially invalid unlestsis not readily subject to a
narrowing construction by the state courts As construed by theae court, the SVP Act
requires release if a person civilly commitesdan SVP is fountb be “no longer
dangerous, regardless of whether the reasonr@l@nger dangerous is primarily mental or
physical.” Coffman 225 S.W.3d at 446. Simited, the Court concludes that § 632.498 of
the SVP Act does not, on its face, violate gugcess in the manner claimed by Plaintiffs.
Likewise, the Court finds Plaiiffs’ facial challenge regding 8§ 632.505 of the SVP
Act to be without merit. Th€ourt disagrees with Plaintiffsissertions that § 632.505 does
not provide a mechamsfor the conditions of release tierminate. Section 632.505
provides that the conditions of release may be modified “upon [the reviewing court’s] own
motion or upon petition of the [idH], the [DOC], or the perm on conditional release.”
Mo. Rev. Stat. § 632.505(6). The Court rethils modification provi®n to permit the full,
unconditional release of civillpommitted persons under the BYAct, upon an appropriate
finding by the reviewing court. Thereforeetourt concludes that § 632.505 of the SVP
Act is not, on its face, unconstitutional for tleasons claimed by Plaintiffs. The Court will
deny Plaintiffs’ requests foelief which seek to declaidissouri’'s SVP Act facially

unconstitutional.
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Plaintiffs’ As-Applied Challenges to Treament and Release Procedures at SORTS

Although the United States Supreme Court Ughla@ SVP statute nearly identical to
Missouri’'s SVP as facially constitutional, and the Missouri Supreme Court upheld the
Missouri SVP Act as facially constitutional gtlconcurring justiceis both high courts
expressed doubt as to whether the statutould be constitutional as appliebee
Hendricks 521 U.S. at 371-73 (Kennedy, J., conng) (providing thecase-deciding vote
that the Kansas SVP statute was facially cortgiital, but cautioning that “[i]f the object or
purpose of the Kansas law had been to petidatment but the treatment provisions were
adopted as a sham or mere pretext, thenddvhave been an indication of the forbidden
purpose to punish,” and that if “civibafinement were to ls®@me a mechanism for
retribution or general deterresc. . . our precedents would not suffice to validate lit'ye
Care and Treatment of Nortpf23 S.W.3d 170, 176 (M@003) (Wolff, J., concurring)
(“While the [Missouri SVP] statutory schernseconstitutional as written, | am doubtful
about its constitutionality as applied,” incladiwhether there will ba “meaningful attempt
to treat those previously determined tosiizk and dangerous, or whether these offenders
will simply be warehoused without treatment avithout meaningful efforts to re-integrate
them into society.”).

As noted above, Plaintiffs assert two tgé as-applied constitutional challenges to
the SORTS treatment program. First, Riffsclaim that treatrant modalities at SORTS
are inadequate due to staff and funding shostagecond, Plaintiffslaim that the entire

SORTS treatment program is a sham becaasappropriate risk assessment and release

-49 -



procedures have been establéghend no resident has beercsessfully treated and released
back into tle community.

The parties strongly dispute the applicadtndard of review for these claims.
Plaintiffs assert that strict sdiny applies to both types of-applied claims. Plaintiffs note
that in a case challenging Minnesota’s equivatéthe SVP Act, the district court applied
strict scrutiny to thelaintiffs’ claims. See Karsjen2015 WL 3755870, at *26. Like
Plaintiffs do in their second type as-applied claim, the plaintiffs iarsjenschallenged
the state’s failure to conduct risk assesssiant failure to release civilly committed sex
offenders.Id. at *29-31. The court iKarsjensfound that strict sttiny governed these
systemic challenges to civil somitment because the plaintiffs had a “fundamental right to
live free of physical restraint.td. at *26. HoweverKarsjensdid not involve any challenge
to the adequacy of partitar treatment modalities.

Defendants assert that, for both types of@siad claims, Plaintiffs must satisfy the
much higher burden of proving that the stateoacis so arbitrary and egregious as to shock
the conscience. In support ofglassertion, Defendants pointStrutton in which a
plaintiff argued that the treatmehe received at SORTS wasdequate because of budget
and staffing shortages, like Plaintiffs do har¢heir first type of as-applied claims.

Strutton 2010 WL 1253715, at B8 On review ofStrutton the Eighth Cirait found that
because the right of individuals civilly conitted as SVPs to mental health treatment
originates from the SVP Act, not the Constibuti a substantive due process claim does not

arise unless the treatment provided isl&iking as to shock the conscienc&trutton 668
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F.3d at 558. Howevegtruttondid not involve any systemic challenges to risk assessment
or release at SORTS.

As an initial matter, the Court concludes thatther of Plaintiffs’ as-applied claims
is subject to strict scrutiny. Strictrstiny would only apply iDefendants’ actions
implicated a fundamental righfAnd federal courts are ratant to expand fundamental
rights beyond those declarbg the Supreme CourtJnited States v. White Plugn#47 F.3d
1067, 1075 (8th Cir. 2006).

With respect to Plaintiffs’ first type ais-applied claims, garding adequacy of
treatment, the Supreme Court has never held that civilly comrs#tedffenders have a
fundamental right to treatment. RatherPafendants correctly assert, any right to
treatment arises solely from the SVP Act.efidfore, under precedent binding on this Court,
Plaintiffs cannot prevail on their first type a$-applied claims urde they prove that the
treatment at SORTS is so laggias to shock the conscien&rutton 668 F.3d at 558.

The bulk of the evidence Plaiffis presented at trial in support of their adequacy-of-
treatment claims was evidence of staffing &mling shortages at SIS prior to 2010.

But the Eighth Circuit revieed the SORTS treatment program, and in 2012 found that
although it may have departed from acceptalaledsrds in the field, the treatment was not
so lacking as totock the consciencestrutton 668 F.3d at 558. The Court concludes that
SORTS treatment providers have worked tprove treatment to some degree since then,
and in some areas, there has been significant improvement.

For example, although SORTS continuesttaggle with recruitment and funding,

the evidence establishdtht SORTS has in the last yeaanaged to adequately staff all
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treatment groups and to reduce treatngeatip cancelations dramatically. Moreover,
Defendants improved treatment methods in teeylaar by switching #hclinical focus from
rule violations to more treatment-relateehaviors. There are still many areas for
improvement, as noted by Bchlank and Plaintiffs’ experts, such as maintaining
consistency in treatment protocols, clarifyitreatment goals for each phase and level,
adapting treatment program materials to betteet the needs of developmentally disabled
residents, and improving coordination beem SORTS-Farmington and SORTS-Fulton.
But the Court cannot say thiiese areas for improvemenhder the treatment modalities at
SORTS so lacking as to shaitle conscience. Thereforeetourt will deny relief with
respect to Plaintiffs’ as-applied challesge the treatment modalities at SORTS.

But the Court reaches a different conclusiegarding Plaintiffs’ second type of as-
applied claims, relating to risk assessmentratehse of SORTS residents. These claims
raise systemic challenges tethature and duration of Plaiifisi commitment, réher than to
the adequacy of the treatment provided torfkés while committed.And while Plaintiffs
may not have a constitutional right to treatmémty do have a constttanal right to avoid
undue confinement.

As discussed above, the United States Supreme Court has never held that this right is
a fundamental one, subjdotstrict scrutiny.See Hendrick$21 U.S. at 356 (“Although
freedom from physical restraint has always been at the core of the liberty protected by the
Due Process Clause from arbitrgrovernmental action, that liberiyterest is not absolute,”
and “[i]t thus cannot be satfiat the involuntary civil comiement of a limited subclass of

dangerous persons is contrary to our urtdading of ordere liberty”) (citation omitted).
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But it has held that, at the least, the “tia#ure and duration of commitment bear some
reasonable relation to the purposevitiich the individual is committed.Jackson 406
U.S. at 738Fouchg 504 U.S. at 79 (same).

Thus, Plaintiffs will prevail on their secoigbe of as-applied claims if they can
prove that the nature anadration of the commitment of SORTS residents bears no
reasonable relation to the nonrgtive purpose for which theyere committed: to “protect[]
society from persons who are likely to commit sexually violent crifest committed.”
Coffman 225 S.W.3d at 445.

The Court concludes that Plaintiffs have dianet this burden. Upon review of the
evidence, the Court concludes that risk assent and release procedures at SORTS are
wholly deficient in thee respects. Each of these deficiencies has resulted in the continued
confinement of persons who are no longegliikto commit sexually violent offenses, in
violation of Plaintiffs’ rights undethe Due Process Clause.

The first constitutional deficiency is timanner in which Defendants conduct annual
reviews. The evidence at trial establistizat SORTS annual reviewers have not been
applying the correct legal stdard when evaluating whether a resident meets the criteria for
conditional release. For exampDefendants’ own expert, DBchlank, indicated that the
SORTS-Fulton annual reviewer refused tcormmend the conditional release of residents
who no longer meet the dangerousness reqpaing for confinement, in violation of
Coffmanand the Due Process Clausdhef United States Constitutio@offman 225
S.W.3d at 446see also Fouch&04 U.S. at 75. Moreovddefendants’ other expert, Dr.

Stanislaus, acknowledged thiag annual reviewers at bdBORTS facilities have not been
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consistently applying the corElegal standard for evaltiiag risk and that training
regarding this standard is needmrd has not been provided.

“The annual review mech&am ensures involuntary confinement that was initially
permissible will not continue afterdltbasis for it no longer existsMurrell, 215 S.W. 3d at
105. The Court finds that the improper apglma of the annual review mechanism in this
case has resulted in the continued carfient of individuals beyond the time
constitutionally justified.

The second constitutional deficiencytigt Defendants are not properly
implementing the last phase of the SORT Sttneat programs, community reintegration.
Evidence offered by Defendants’ own expeuggests that progregsough the various
treatment phases at SORTS is tortuously slow,that the lack of cledgimeframes for such
progress has contributed to the programilsifa to release residents. Moreover,
Defendants’ stated goal of treating and safelgtegrating indivduals back into the
community is observed in theobyt not in practice. SORT&Imittedly has residents who,
because of treatment progress or physidahmty, have reduced their risk below the
standard required for commitment and haverbeady for community reintegration for
some time. Yet Defendants are not ralggshese residents to an LRA within the
community, and have not evdesigned procedures to do so. Instead, Defendants are
precluding such releases by impagsextra-statutory hurdles, suab an indefinite “release
without discharge” condition, aall conditionally released residents. In short, while the

treatment program itself is not a shahe release portion of the program is.
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Every single outside expert in this casach of whom has extensive experience with
similar SVP civil commitment programs aralthe country, ages that “conditional
release” means that the treapetient actually lives in theommunity. Indeed, the SVP Act
explicitly states that “[tlhe primary ppose of conditional resse is to provideutpatient
treatment and monitoring to prevent the personisdition from deteriorating to the degree
that the person would need tore¢urnedto a secure facility degnated by the director of
the department of mental health.” Mo.\R8&tat. § 632.505.1 (emphasis added).

The Court concludes that the effect of this deficiency has been to turn civil
confinement into punitive, lifetime detention 8ORTS residents, in violation of the Due
Process ClauseSee Hendricks521 U.S. at 373 (Kendg, J., concurring)Karsjens 2015
WL 3755870, at *31 (finding that Minnesota&/il commitment program for sex offenders
was unconstitutionally punitive, applied, because individuals remained confined even
when, as a result of treatment progress oriphysfirmity, they had reduced their risk
below the level required for commitment).

The third constitutional deficiey is that release proce@srat SORTS are not being
performed in the manner required by the SVP &ahe Due Process &llse. The evidence
at trial established that the directortké DMH has effectively abdicated his duty to
authorize petitions for conditional release fpersons found not likely to reoffend. The
director has not authorizedsingle person committed under the SVP Act to petition for
conditional release. Especially troubling iattbefendants appearlbe stalling or blocking
director approval of conditional release petis even where theequest for conditional

release is supported by SORTreatment providers andraral reviewers. Again,
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Defendants have imposed extratatory hurdles to obtainingjrector approval, including a
three-step process that is fuiitepractice. No one has evertggm past the first step, and the
only resident to reach the first step wasgt# in limbo indefiitely because one DMH
employee was out of town.

The SVP Act is clear that the direct@hall authorize [a] person to petition the court
for release” whenever the directdetermines that the persismo longer “likely to commit
acts of sexual violence if released.” MRev. Stat. 8 632.501 (emphasis added).
Defendants’ own expert and sedsin-command to the director of the DMH, Dr. Stanislaus,
admitted that obtaining the director’s authatian would fast-track the conditional release
process for the lowest-risk residents.

The Court concludes that the directdégure to comply vith the SVP Act has
resulted in the continued confinement ofga®s who no longer eet the criteria for
commitment, and amounts eimconstitutional punishmentee O’Connqr422 U.S. at 568,
577 (concluding that the jugroperly found a constitutiohaiolation upon receiving
evidence that the hospital staff had the poweelease a civilly committed mental patient
who was no longer dangerousgeewf he remained mentalll}, and that the hospital
superintendent refused to allow that poteebe exercised even though the undisputed
testimony at trial demonstrated thag ghatient posed no danger to others).

In sum, the Court concludes that Ptdfa have proved that the SVP Act is
unconstitutional as applied to SORTS for tbkkowing reasons: (lDefendants have not
performed annual reviews atcordance with the SVP Act, ederpreted by the Missouri

Supreme Court, and as required by the Puocess Clause; (2) Defendants have not
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properly implemented any prognato ensure the least restive environment, and have not
implemented—or even designed—the comityureintegration phase of the SORTS
treatment programs; and (3) Defendants havempiemented release procedures, including
director authorization for releases, in the manner required by the SVP Act and the Due
Process Clause. As nearlyegy witness who testified inicase agreethese systemic
failures have created a pervasive sense pélegsness at SORTS that is undermining what
little improvement the SORTS tr@aént programs have made.

The Court notes that, based on the disturb@ogrd presented at trial, it would come
to the same conclusions under the shocks-timsaience standard advoeaty Defendants.
The Court believes that Plaintiffs’ rights t@gstem that includes proper risk assessment
and release are rights protected by the constitatiguarantee of liberty, not merely state
law. But even if these rights were groundetkly in state law, as Defendants appear to
argue, the Court would find that Defendants’ heaomplete failure to protect them, as set
forth above, is so arbitrary andregious as to shock the conscience.

The Constitution does not allow Defemdato impose lifetime detention on
individuals who have completeheir prison sentences andauo longer pose a danger to
the public, no matter how heinous their pamtduct. “[M]ere public intolerance or
animosity cannot constitutionally justify the dejation of a person’s physical liberty.”
O’Connor, 422 U.S. at 575. Nor may the SORESIdents’ liberty interests be ignored
because it is politically expedieto do so. Substantial anges to the SORTS program must

be made, with the support of the DMH and the state, in order to bring the program in line
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with constitutional standards. This case willgged to the remedies phase to consider what
those changes should entail.

Plaintiffs’ Challenges to theStatutory Reimbursement Scheme

The Court concludes that Defendants antitled to judgment on Plaintiffs’
constitutional claim regarding the SORTS rbursement scheme. &ICourt previously
held that Plaintiffs’ treatment-related claisd their reimbursement claim overlapped to
some extent, in that if Plaiffs could prove that the treaemt provided to SORTS residents
IS unconstitutional, they may also be abl@tove that charging for such treatment is
unconstitutional.

However, the Court never suggested thahding of liability on the treatment-
related claims would, per se, demonstratalltglon the reimbursement claim. And here,
the evidence shows that Defendants are, in &tegtmpting to implement a credible program
designed to provide treatment to patients,caltih it does not continue to the release phase.
In order to evaluate whether the reimbunsat scheme was uncaitstional, the Court
needed some evidence of htve reimbursement scheme is applied and how the charges
equate to the treatment provided.

Plaintiffs presented little too such evidence at triakor example, the Court was
given virtually no evidence to evaluate @v) how, how muchand for what SORTS
residents are actually charged. And Plaintiffisely mentioned their reimbursement claims
in their post-trial briefs. Given the abseraf relevant evidence and argument, the Court
concludes that Plaintiffs have failed to prdkeir claim that the reimbursement scheme is

unconstitutional. Defendantseaentitled to judgment in thefiavor on Plaintiffs’ claims
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regarding reimbursement, which ngeasserted on behalf of the named Plaintiffs and the
Charging Class.

CONCLUSION

The Court expresses its sincere gratitudelsntiffs’ appointecattorneys for their
dedicated representation of thdients, and assistance to the Gour this stage of the case.

For the reasons set forth above,

IT IS HEREBY ORDERED that the treatment-related claims of named Plaintiffs
Macon Baker, David Brown, Jgsie Bowen, and William Murphy ai2ISMISSED as
moot, with the understanding that if the statushefse Plaintiffs changesuch that they are
committed to SORTS during thermiency of this action, they will automatically become
members of the Rule 23(B)(Treatment Class.

IT IS FURTHER ORDERED that Plaintiffs’ prayefor relief in their Fifth
Amended Complaint requestinglaclaration that the MissauBexually Violent Predators
Act, Mo. Rev. Stat. 88 632.480-632.513, is unconstitutional on its f&YENSED .

IT IS FURTHER ORDERED that Plaintiffs’ prayefor relief in their Fifth
Amended Complaint requestinglaclaration that the Missauexually Violent Predators
Act, Mo. Rev. Stat. 88 632.480-632.513ursconstitutional as applied and deprives
Plaintiffs and the Treatment Ckaef their constitutional rights GRANTED in part, as set
forth above.

IT IS FURTHER ORDERED that Plaintiffs’ prayers foother relief with respect to
their as-applied claims regarding risk assesgrard release procedures at SORTS will be

addressed in the second phase of trial ®@medies Phase”). The Court shall hold a
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conference oifuesday, September 29, 2015 at 9:30 a,no address the schedule and
procedures for the Remedies Phase. Thet@wges the Attorney General to identify and
include in the conference any other individualghsas the Governor or the Director of the
Department of Corrections, who may be rssesy or helpful to addressing appropriate
relief.

IT IS FURTHER ORDERED that, except as set forth above, Plaintiffs’ prayers for
relief in their Fifth Amended Complaint, assztton behalf of themselves and the Treatment

and Charging Classes, &&NIED.

Clersercey &F- Hoeagip

AUDREYG. FLEISSIG
WNITED STATES DISTRICT JUDGE

Dated this 11th day of September, 2015.
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