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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

TOM DUNNE, JR., )
)
Plaintiff, )
)
V. ) No. 4:16 CV 1351 DDN
)
RESOURCE CONVERTING, LLC, )
TIM DANLEY, )
RICK KERSEY, )
SEBRIGHT PRODUCTS, INC,, )
GARY BRINKMANN, )
NEWWAY GLOBAL ENERGY, LLC, )
DAVID WOLF, )
JERRY FLICKINGER, and )
JWR, INC., )
)
Defendants. )

MEMORANDUM AND ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS' MOTIONS TO DISMISS

This action is before the court on theotions of defendants Sebright Products,
Inc. and Gary Brinkmann to siniss Counts ll, IV, V, and Vlior failure to state a claim
under Fed. R. Civ. P. 12(6) (ECF No. 35); defendant M&Vay Global Energy, LLC,
to dismiss Counts I, I, IV, VVI and VIII for failure to state a claim (ECF No. 48);
defendants David Wolf, Jeriilickinger, and JWR, Inc., tdismiss Count$, I, I, IV,
V, and VI for failure to stata claim, or, in theleernative, for a more&lefinite statement
as to Counts I, Il, I, V, and VI under Rul2(e) (ECF No. 51);rad defendants Resource
Converting, LLC; Tim Danley; and Rick Kexg to dismiss Counts | and Il under Rule
9(b) and Counts IV, V, Vland VIl under Rule 12(b)(6) (F No. 57). Plaintiff has
opposed all motions. (ECF Nos. 59, 67-89). After hearing oral arguments from the
parties on February 3, 2017, the court gralgtendants’ motions in part and otherwise

denies them.
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l. BACKGROUND

Plaintiff Tom Dunne allegethe following facts in hisydicial complaint. (ECF

No. 1). In May 2015, defermait Gary Brinkmann contacted Dunne to sell him certain
license agreements. Id( at § 16). These agreemem®uld authorize and obligate
plaintiff to acquire for resale “PAD sysns” developed by defendants Resource
Converting, LLC; Sebright Products, Inand JWR, Inc., and sold by defendant
NewWay Global Energy, LLC. Id. at 11 16-17). The PAD stems are devices that
would purportedly convert municipal lgbwaste into renewable fuelsid(at  16). The
systems were advertised to plaintiff asihig proven and tested technology to create a
homogenous dried fuel stock that can be eoted into different forms of energy.”ld(

at 1 19). Defendant Jernfi¢kinger gave plaintiff a “budgtary quote for a single line
processing system to take municipal solicsi®aand prepare it for conversion to fuel,”
stating a single system was “capablepodcessing 250ohs per day.” Ifl. at T 20).
Brinkmann and Flickinger allegy assured plaintiff repeadlly of the PAD systems’
proven function and the substantialueof the license agreementsd. @t f 21).

Plaintiff alleges that defendants Btmann, Flickinger, Danley, and Kersey
solicited payment from him for the PAD systemnd license agreentspand that they
employed high-pressure sales pitchdd. qt  22). As a result alefendants’ assurances
and representations, plaintiff entered ifitense agreementsitiv Resource Converting
in August 2015 and made amtial payment of $400,000 ithh an additional payment of
$600,000 to be mada November 2015. 1. at 1 22-24). Between May and October
2015, plaintiff and defendants met with mangividuals in Missouri to solicit the sale
and purchase of the PAD Systems. (ECFE Ko, Ex. A, 1 6). Between August and
November 2015, plaintiff insted on seeing a demonsiva of an operational PAD
system. (ECF No. 1, { 25)Brinkmann, Kersey, and Flickinger showed plaintiff a
partially assembled piece of non-functionieguipment in a buildig located in lowa,
stating that it had previousbeen in operation but was hgiprepared for relocationld(
at § 26). Defendants were never ablshow plaintiff a workng PAD system. I¢. at 1
27-30). On December 1, 2018efendants demanded fydhyment of the remaining
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$600,000 due from plaintiff. Id. at § 29). In June 2016, fdeadant Brinkmann stated to
plaintiff that the PAD Systems never exitstas represented amtever functioned as
promised. Id. at 7 30).

On June 20, 2016, counsel for pldintubmitted a demand letter to Brinkmann,
Resource Converting, Sebright, JWR, NeayVKersey, and Danley, demanding return
of the $400,000 paid by plaintiff and thredtenlegal action if the sum was not repaid by
June 30, 2016. (ECF No. 7Ex. E). Resource Converting filed a breach of contract
claim against Dunne on June 2016 in lowa state court.Id( at Ex. F). On August 19,
2016, Dunne removed that case to the Uniates District Court for the Southern
District of lowa and also commeed the instant action in thastrict court. Defendants
filed motions to transfer the case to lowa éamdlismiss the case. By prior order, this
court denied defendants’ moti® to transfer this suit to lowa. It now considers

defendants’ motions to dismiss.

I. MOTIONS TO DISMISS

After plaintiff filed his complaint, defedants Sebright and Brinkmann moved to

dismiss Counts lll, IV, V, and VIl for failuréo state a claim under Fed. R. Civ. P.
12(b)(6). (ECF No. 35). Defelant NewWay also moved thsmiss Counts I, II, IV, V,
VI and VIl for failure to state a claim(ECF No. 48). DefendamtwWolf, Flickinger, and
JWR moved to dismiss Counts I, II, Ill, IV, Vnd VI for failure to sate a claim, or, in
the alternative, for a more definite statetas to Counts I, Il, lllV, and VI. (ECF No.
51). Defendants Resourceverting, Danley, and Kersayoved to dismiss Counts |
and Il under Rule @) and Counts 1V, V, VI, and VIII uret Rule 12(b)(6JECF No. 57).
Plaintiff has opposed all motions (ECF NB8, 60, 67-69, 77), bwoluntarily dismissed
Count IV. (ECF No. 63).

A. Legal Standard
Under Federal Rule of AiMProcedure 12(b)(6), a partgay move to dismiss part

or all of a case for its failure to state a elaupon which relief can bgranted. Fed. R.



Civ. Pro. 12(b)(6). A compiat “must include enough facts &tate a claim to relief that
is plausible on its face,” providing motiean just labelsaind conclusionsBell Atl. Corp.

v. Twombly 550 U.S. 544, 57(007). Such a complaintii‘allow[] the court to draw
the reasonable inference that the defehdalmble for the misconduct allegedyshcroft

v. Igbal 556 U.S. 662, 678 (2009), and will statelaim for relief that rises above mere
speculation.Twombly 550 U.S. at 555.

In reviewing the pleadings under this standard, the court accepts all of the
plaintiff's factual allegations as true and deaall inferences in #h plaintiff's favor, but
the court is not required &ccept the legal conclusions thiaintiff draws from the facts
alleged. Retro Television Network, Ing. Luken Commc’ns, LL®96 F.3d 766, 768-69
(8th Cir. 2012).

Finally, a court sitting in diversity will@ply the choice-of-law rules of its forum
state. Eagle Tech. v. Expander Americas, Ji83 F.3d 1131, 113(Bth Cir. 2015). In
this case, the court has determined tihat substantive law of Missouri provides the

substantive rules of decisidn.

B. Counts | and Il

In Count | of his complaint, plairiti alleges fraudulent misrepresentation and
concealment against all defemt&® (ECF No. 1, 11 3173 In Count I, he alleges
fraudulent inducement and seeks rescissodbnthe license agreements against all
defendants. I¢. at 11 38-45). In both counts, plaihtalleges that defendants either
personally or through their agents “madese material representations regarding
existence and/or function of the PAD Systemdd. &t 1 32, 39). He alleges that all of
the defendants had direct knowledge of tRAD Systems’ non-functional nature and
intended plaintiff to rely on the represetiias and sign the license agreemenid. at 11
32-33, 39-41).

! At oral argument, the parties agreed thatigsouri law did not pply, they would raise
this in a motion to reawsider. (ECF No. 106).
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Under Federal Rule of Civil Proce@u®(b), a fraud allegation demands a higher
degree of notice than that required for otblims, and a party must state “the time,
place and contents of false representationsyedsas the identity othe person making
the misrepresentation and what vadained or given up thereby.BJC Health Sys. v.
Columbia Cas. C9.478 F.3d 908, 917 (8th Cir. 2007)n other word, the complaint
must state the “who, what, where, avt) and how” of the alleged frautt.

NewWay argues that theseuets fail to plead fraud witparticularity against it,
because plaintiff did not identify NewWay is agents with any ggificity in alleging
fraudulent conduct. (ECRNo. 48). NewWay further argudsat plaintiff alleged no facts
showing when and where he purportedly hearg particular statements and so has not
adequately pleaded the elemeaotseliance and causationd. Defendants David Wolf,
Jerry Flickinger, and JWR, Inc. similarly gare that these counts engage in “group
pleading” and do not meet dhRule 9(b) specificity requirement and so must be
dismissed. (ECF No. 51). lilme alternative, these defendants request a more definite
statement.ld. Resource Converting, Tim Danley, aRitk Kersey make the same Rule
9(b) specificity argumédn (ECF No. 57).

The Court has carefully reviewed plaif's complaint and concludes that it does
not adequately state the “who” or the “when”:

16. On or about May 20, 2015, Bkimann, individually and/or on
behalf of Sebright, JIWR, NewWay drResource, solicited Plaintiff with
the objective of selling Plaintiff ceita products described herein, and
ultimately with the purpose of sellinglaintiff certain license agreements
(“License Agreements”), teervice an area with radius of one hundred
miles (100) from St. Louis, authonm and obligating Platiff to acquire
for resale certain Resource PADssms which purportedly converted
municipal solid waste tbiomass and ultimately tenewable fuels (“PAD
Systems”).

17. According to Brinkmann, NewWag a company solely created to
be the holding company that selle tRAD Systems which were developed
by JWR, Sebright, and Resource.r&mann has identified the entities as
“partner companies.”

18. In furtherance of advertising said PAD Systems and License
Agreements, Brinkmann, purportedbn behalf of Resource and as an
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employee of Sebright, forwarded a broahuattached hereto as Exhibit A,
entitled “Waste Conversion SystemghwProven Capabiliti€’ authored by
JWR, Sebright, Resource and Newayand the individual defendants
named herein.

19. All named Defendants, throughe brochure, advertised the PAD
Systems by stating it was a “systeningsproven and tested technology to
create a homogenous dried fuel stock et be converted into different
forms of energy...”

20. In furtherance of the advertisement of the PAD Systems and License
Agreements, Flickinger, identified & employee or agent of JWR and
NewWay, provided whahe identified as a “budgetary quote for a single
line processing system to take nuipal solid waste and prepare it for
conversion to fuel” and stating thé&P Systems “mate[s] together existing
PROVEN technologies into a comprekee turnkey system capable of
processing 250 tts per day...”

21. Defendants further represented that these capacities and capabilities
would be achieved without using thaal systems to dry the feedstock
materials. Resource, Seabright, JWR, NewWay, Brinkmann, and
Flickinger continued to advertisthe PAD Systems to Plaintiff with
repeated assurances of the prowerction of the PAD Systems and touting

the substantial value of the License Agreements.

22.  Further, Brinkmann, Flickinge Danley and Kersey,
individually and/or on behalf of JWR, Sebright, Resource and
NewWay, solicited payment from Pl&fh for the PAD Systems and
License Agreements, employing higiressure sales pitches. Among
other things, Defendants representedt thther parties were interested
in securing the St. Louis areacémnses, that Pldiff needed to
execute the License Agmments and pay thé&400,000, ad that
Plaintiff was at risk of losing the Licenses if he did not do so
immediately.

23. As a result of the assurances and representations made by
Defendants related to the PAD sB8ms and Licees Agreements,
Plaintiff entered into the License Agreements with Resousnd
submitted an initial payment of $400,000.00. Copies of the License
Agreements are attachbdreto as Exhibit B.

(ECF No. 1, 11 16-23).

In Counts | and Il, plaintiff alleges that “all” defendants had direct knowledge of

the non-functional nature of the PAD sysis and “all” defendants made fraudulent



representations to plaintiff taduce him to pay $400,000 vib of licensing agreements.
(ECF No. 1 at 11 32-33, 39-41). The factparagraphs 1 to 30 of the complaint offer
little additional guidance as t@hich specific defendant madaehich representation, with
general accusations that “defenddmgerformed certain acts.Id( at 11 19, 21-23). The
particularity requirement of Rule 9(b) serves several purposes:

First, it deters the use of complairts a pretext for fishing expeditions of
unknown wrongs designed to compelterrorem settlements. Second, it
protects against damage to msdional reputations resulting from
allegations of moral turpitude. Third, ensures that a defendant is given
sufficient notice of the allegations agsi him to permit the preparation of
an effective defense.

Streambend Properties II, LLC v. lvy Tower Minneapolis, LE&1 F.3d 1003, 1010 (8th
Cir. 2015) (citations omitted).While there are multiplendividuals and corporations
involved in this dispute, plaintiff must naevieeless inform each defendant of the nature
of his or its alleged participation in the fraud.

At oral argument, counsel for plaifitargued that every single defendant was
engaged in the acts alleged, and so the pigadivere appropriately specific. (ECF No.
106). However, the Eighth @uit has held that Rule ) requires more than such
conclusory and gendized allegations.Id. It has affirmed the dismissal of pleadings as
deficient under Rule 9(b) when they did mpecify which individual performed which
fraudulent actlJ.S. ex rel. Costner v. United Stat847 F.3d 883, 889 (8th Cir. 2003),
and when they “attributed fuaulent representations and dat to multiple defendants
generally, in a group pleading fashion3treambend Properties Il, LLC v. vy Tower
Minneapolis LLC, 781 F.3d at 1012-13. I8treambendfor example, the pleadings
alleged various wrongdoings by “defendants” or “devalgpewithout specifying the
individual actor. Id. (with the pleadings discussing,g, “developers’ closing on and
conveyance of unitso purchasers withouproviding marketable title to the units,”
“defendants leading plaintiffs toelieve that their earnestomies were safely maintained
in the trust accounts whenetph were not,” and defendantaking action “directly or

indirectly through any series or chaof subsidiaries or other entitiesld.).



As plaintiff is alleging that the PAD Stem is non-functional, then the fraudulent
misrepresentations would bepresentations as to the s8ym’s functionality. That
“every” statement made by each defendaats fraudulent “lacks sufficient indicia of
reliability.” U.S. ex rel. Joshi v. St. Luke's Hosp., 14d]1 F.3d 552, 557 (8th Cir. 2006)
(citations omitted). Even if plaintiff isllaging that there was a fraudulent conspiracy
between all defendants, and all defendantdarfeaudulent misrepresentations, he must
nevertheless provide enough representatiamngkes of the alleged fraudulent conduct,
“specifying the time, place, armmbntent of their acts and tha@entity of the actors,” for
each defendant to be able specifically respond.Id. “Summary” allegations are
insufficient under Rule 9U.S. ex rel. Raynor v. NatRural Utilities Co-op. Fin. Corp.
690 F.3d 951, 956 (8th Cir. 2012jt&tions omitted).

Moreover, necessary to a claim of fraud agliance and causation. Accordingly,
the heightened pleading standard requires“then” in order to determine the timeline
of events: which events occurredforethe alleged reliance and which events occurred
after—as the latter could not poskithave induced the reliancdt appears from Exhibit
2 that the license agreements were signedwgust 21, 2015. (ECHNo. 1 at Ex. 2).
While plaintiff alleges that on axbout May 20, 2015, Brinkmahapproached him with
the objective of making thécense agreements (ECF N@, § 16), the other acts
regarding representations as to the SySemnctionality are undated. Plaintiff has
failed to include specific dates in the facts ralatethis claim. Evemhen looking to the
exhibits supporting the comptd, it is impossible to detmine which of the alleged
events occurred before plaintiff signed theehse agreements and which occurred after,
or when plaintiff received gnof the exhibited materiafs.Moreover, the dated allegation

concerning Brinkmann fails tepecify the content of the alleged misrepresentaliion.

2 The complaint alleges that Brinkmann perfedhthis act “individually and/or on behalf
of Sebright, JWR, NewWay and Resource.” (ECF No. 1, 1 16).

% For example, there is a daia the budgetary estimate ®#-2015, but it iswot alleged
that plaintiff received the estimate on thisejdet alone when heceived the brochure, a
related document discussed extensivelyrat argument. (ECF No. 1, Ex. 1).
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The Eighth Circuit has affirmed the dissal of similarly vague complaints under
Rule 9(b). InU.S. ex rel. Joshi vSt. Luke's Hosp., Incthe complaint alleged false
medical claims but failed to identify:

(1) the particular CRNAs who alledly performed patient care and
administered anesthesia services uasuped, (2) when [defendant] falsely
claimed to have supervised oratited CRNAs, (3) who was involved in
the fraudulent billing aspect of the r@piracy, (4) what services were
provided and to which piants the services wengrovided, (9 what the
content was of the fraudulent claims, (6) what supplies or prescriptions
were fraudulently billed and to whigbatients the supplies or prescriptions
were provided, (7) what dates thdfefedants allegedlgubmitted the false
claims to the government, (8) what n@s were frauduldly obtained as a
result of any transaction, or (9) howdmtiff], an anesthesiologist, learned
of the alleged fraudulent clainasid their submission for payment.

441 F.3d 552, 556 (8th Cir. @6). Instead, the Eighth Cuit found pleadings to meet
the Rule 9(b) standard when they “sddith times and placesf numerous meetings,
marketing seminars, and private conversationghich misrepresentations are claimed to
have been made” and “name[d] the part@eshose communicatiorend describe[d] the
content of the claimed false statementdBels v. Farmers Commodities Cqr@59 F.3d
910, 920 (8th Cir. 2001).

At present, plaintiff's complaint fails tmeet the heightenedgading standard of
Rule 9(b) as interpreted ke Eighth Circuit. LikeJoshiand Streambendplaintiff's
complaint fails to allege fral with the required level cdpecificity: it does not identify
who made which misrepresentation(s) teimiff, when these we made, how these
were made, or who accepted which bendiiefendants woulthave this claim dismissed
under Streambendbut the plaintiff inthat case had made muleépamendments to its
complaint and still failed to meet theigletened pleading standard for fraud. at 1014-
15. Plaintiff has yet to amend his complaidccordingly, while déndants’ motions to
dismiss these counts are sustained, thentsoare dismissed without prejudice, and
plaintiff has leave to amend tleesounts within thily days of this date. The alternative
motion for a more definite statement under FRdCiv. P. 12(e) (ECF No. 51) is denied

as moot.



C. Count Il

In Count lll, plaintiff claims unjust enrichent against all defendants. Plaintiff
asserts that he conferred a benefit onto “@dfendants and all defendants accepted and
retained the benefit, in the form of ti$400,000 payment, “undenequitable and/or
unjust circumstances in ah the payment was a rdisuof fraudulent material
misrepresentations.” (ECRo. 1 at Y 47-49). Defendants Sebright and Brinkmann
argue that the facts in the colaipt only allege plaintiff onferred a benefit on a single
defendant: Resource, with whom he madlde License Agreementand to whom he
submitted payment. (ECF N@85). Defendants Wi Flickinger, and JWR argue that
this count engages in “group pleading” atdes not meet the Ru9(b) specificity
requirement so must be dismissed. In dlternative, these defendants request a more
definite statement. (ECF No. 51).

While Rule 9(b) clearly applies to commtaw claims of fraud, it also applies to
claims that require proof of fraud asprerequisite to &sblishing liability. Streambend
781 F.3d at 1010 (“Claims ‘grounded in dch must meet this heightened pleading
requirement.” (citations omitted)).

A claim for unjust enrichment has threeements: (1) a benefit conferred by a
plaintiff on a defendant; (2) theefendant's appreciation of tfeet of the benefit; and (3)
the acceptance and retention tbe benefit by the defendfaunder circumstances in
which it would be unjust to allow thdefendant to retain the benefiExecutive Bd. of
Mo. Baptist Convention v. Winaeere Baptist Conference Cti280 S.W.3d 678, 697
(Mo. App. 2009)Hertz Corp. v. RAKS Hospitality, Ind.96 S.W.3d 536, 543 (Mo. App.
2006). Plaintiff's unjust enrichment clains grounded in fraud. He alleges that
defendants retained the benefit “underquitable and/or unjust circumstanoeshat the
payment was a result of fraudate material misrepresentationsegarding the
consideration given for said payment andeault of an elaborate scam based on non-
existing and/or non-functioningquipment.” (ECF No. % 48) (emphasis added).

Because plaintiff's unjust enrichment cfais grounded in aallegation of fraud,

it must also satisfy the Rule 9(b) heightened pleading standsed, e.g., Streambend
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Properties 781 F.3d at 1010-12yestle Purina PetCare Cw. Blue Buffalo Co.No.
4:14 CV 859 RWS, 2015 WIi782661, at *7-*8 (E.D. MoApr. 20, 2015). For the
reasons discussed above, regarding Coumatsdl Il, Count Il also fids to meet that
standard. Count Il is dismiss$evithout prejudice to being ameed within thity days of
this date.

D. CountV

Plaintiff claims in Count V a constructiveust against all defendants, alleging that
he conferred a benefit on defendants in&460,000 payment, which they accepted and
retained under inequitable circumstanceé$e requests the court impose a constructive
trust on the PAD Systems, toetlextent they exist, so thalaintiff may collect judgment
against the PAD System$ECF No. 1 at 1 58-65).

A constructive trust is a remedy appliedcases of actual or constructive fraud or
unjust enrichmentJohn R. Boyce Family Trust v. Snyde28 S.W.3d 630, 638 (Mo. Ct.
App. 2004) (citations omitted). It may benposed where the plaintiff has been
fraudulently deprived of “somttle, right, equity, interest,xpectancy, or benefit in the
property which, otherwise and but for suithudulent or wrongful act or conduct, he
would have had.”ld. (citations omitted). It is only ipposed on the specific property or
the proceeds of the sale of the property to which the plaintiff has a lighBlaintiff has
not alleged that he has anght, title, or interest in theAD Systems themselves. The
license agreements and the §&of the complaint only allegiat plaintiff has a limited
right to resell the Pad Systems. Accordinglyen construing theéts in the complaint
in plaintiff's favor, he has alleged n@ht in the PAD Systems or any othess against
which the court could impose a constructivettrud/hen a plaintifis entitled to nothing
more than a money judgment, he cannot neakelid claim for a constructive trusd. at

639. Count V therefore fail® state a claim and will bdismissed without prejudice.
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E. Count VI

In Count VI, plaintiff claims civil conspacy against all defendants. (ECF No. 1
at 1 66-72). A claim for civil conspiracy stwestablish that: “(1) two or more persons;
(2) with an unlawful objective; (3) afterraeeting of the minds; (4) committed at least
one act in furtherance of the conspiracgg.a(5) the plaintiff was thereby damaged.”
Creative Walking, Inc. v. Am. States Ins.,@% S.W.3d 682, 688 (Mo. Ct. App. 2000)
(citations omitted).

Defendant NewWay argues that Count idérely restates the elements of civil
conspiracy without alleging any factualpport for the “meeting of the minds” element
or the *“act in furtherance of the allegamnspiracy” element. (ECF No. 48).
Additionally, defendants Wolf, Flickinger, and JWR argue that this claim engages in
“group pleading,” and they requesismissal or a more definite statement. (ECF No. 51).

Plaintiff's complaint presetly fails to adequately allege the first and fourth
elements of a civil conspiracy claim. In teywf the fourth element, if the underlying act
giving rise to a civil conspiracy claim fails state a cause of action, then the conspiracy
claim must fail as wellOak Bluff Partners, Inc. v. Meye8 S.W.3d 777, 781 (Mo. 1999)
(citations omitted). Plaintiff alleges thdefendants conspired tabtain payment from
plaintiff through fraudulent material misreprasstions. (ECF No. 1 at 1 67-68). His
allegations of fraudulent misrepresentatioetated to the underlying act required for
civil conspiracy are not stated with thequered specificity. However, while his fraud-
based claims presently fail to reach theghtened pleading standard, plaintiff will be
granted leave to amend these counts.

With respect to the first element, Missouri recognizes the general rule that an
agent cannot conspire with his principaCreative Walking25 S.W.3d at 688.“Two
entities which are not legally distinctrosot conspire wittone another.”Id. (citations
omitted). Plaintiff alleges that specific individualefendants are employees or agents of
specific corporate defendantsSeg, e.g.ECF No. 1 at 1 4, 6, 9, 11, 16, 20). To the
extent that plaintiff alleges elsewhere, lewer, that the corporate defendants are not

legally distinct, this is a legal conclusioECF No. 1 at  73-79). Plaintiff also argues
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individual defendants haveass-represented each compaiy. If the court is to accept
plaintiff's complaint as true, th allegation adversely affects his civil conspiracy claim.
In Creative Walking the plaintiff alleged that multip agents and employees of a
corporation participated in a conspiracyd&fraud insureds on behalf of their employer.
Creative Walking 25 S.W.3d at 684-85. The friaourt dismissed the case, and the
Missouri Court of Appeals affirmed, reasonititat the identity kieveen the agents and
the principal made conspiracy “a legal impossibilityd’ at 688.

It is unclear from the face of plaintiffsomplaint which defendant is alleged to
have conspired with whom. This count dssmissed without prejudice to plaintiff

amending his complaint withinitty days of this date.

F. Count VII

Plaintiff seeks in Count Mto pierce the corporate vedls to all defendants. He
alleges, as mentioned aboveat the corporate defendants are instruments of each other
and the individual defendants used the congsaas instruments of themselves “in that
they all function as one cohesive unit.” QE No. 1 at § 74). He alleges that the
companies are a legal shansig@ed to protect the individii defendants from liability.
(Id. at T 75).

Defendants Sebright and Brinkmann argjua “piercing the corporate veil under
an alter ego theory is be$iought of as a remedy to enfe a substantive right, and not
an independent cause of actio.amko Roofing Prod’s, i v. Smith Eng. Cp450 F.3d
822, 826 n. 2 (8tiCir. 2006) (citations omitted). However, thamko Roofing Products
case applied California lawid. at 826. Under Missouri lawiercing the corporate veil
on the alter ego theory may be pleaded ‘&g parate and distinct cause of actioinwin
v. Bertelsmeyer730 S.W.2d 302, 304 (Mo. Ct. App. 1988ee also Edward D. Gevers
Heating & Air ConditioningCo. v. R. Webbe Corp885 S.W.2d 771, 774-75 (Mo. Ct.
App. 1994) (denying a motion to dismiss dtelaego theory of piercing the corporate vell

for failure to state a claim).
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To pierce the corporate veil under Migsolaw, a plaintiff must prove three
elements: first, the defendant must have comtrthe corporation, “not mere majority or
complete stock control, but complete domioaginot only of finances, but, of policy and
business practice in respect to the transacattacked so that theorporate entity as to
this transaction had at the time no sepanaited, will or existence of its own;” second,
the defendant must have used this contsotommit a fraud or veng; and, third, the
defendant’s misuse of the corporation mustehproximately caused the alleged injury or
loss. Doe 1631 v. Quest Diagnostics, 1895 S.W.3d 8, 18 (Mo. banc. 2013).

Under Missouri law, “mere identity of afeholders, directors, or officers between
two corporations is insufficigrio find an identity of inteests between the two entities to
pierce the corporate veil.'Blanks v. Fluor Corp.450 S.W.3d 308, &/(Mo. Ct. App.
2014) (citations omitted). Even in terntd parent-subsidiary corporations, legal
separation should be “ignored with cauatiand only when theircumstances clearly
justify it.” Doe 1631395 S.W.3d at 18 (citations omitted).

The circumstances in which corporatdls/dnave been pierced in Missouri are
quite unlike the facts alleged iplaintiffs complaint. Inlrwin v. Bertelsmeyerthe
Missouri Court of Appeals reversed the traurt’s dismissal of an action seeking to
pierce the corporate veil when the plaintiff alleged that the defendants were the
corporation’s sole shareholders, officers, divéctors and used tlemrporation to avoid
their judgment debt to the plaintiff. 7Z3RW.2d 302, 304 (MoCt. App. 1987). ImR.
Webbe Corp.the plaintiff pled that defendantsere the corporations’ sole officers,
directors and shareholders, made allpooate decisions, controlled all corporate
activities, and held allegedlgorporate property in theindividual names to avoid
plaintiff collecting on judgments against thendividually. 885 S.W.2d at 774. This
was also sufficient to withahd a motion to dismisdd. at 775.

Plaintiff has pled summarily that theompanies’ finances and operations are
interwoven but has not pled facts that gibly indicate thatany of the individual
defendants or corporate defendants havwaptete control over any of the corporate

defendants to meet the firsgrered element. Accordingly, qhtiff fails to state a claim
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upon which relief can be granted, and Cowuiitis dismissed without prejudice, with
leave to amend within thirty gla of this date. To the extethat counsel for plaintiff
asserted that piercing the corporate veil wiobé pled as a remedgstead of a claim
(ECF No. 106), plaintiff is graed leave to do so within tiyrdays of this date.

G. CountVil

In his last count, plaintiff claimsnegligent misrepresentation against all
defendants. (ECF No. 1 &f] 80-86). Defendant NewWargues that this claim is
barred by the economic loss docgiinvhich “prohibits a platiff from seeking to recover
in tort for economidosses that are contractual in natureCaptiva Lake Investments,
LLC v. Ameristructure, Inc436 S.W.3d 619, 628 (Mo. CApp. 2014). Under Missouri
law, “recovery in tort for pure economicrdages are only limited to cases where there is
personal injury, damage to property other thiaat sold, or destruction of the property
sold due to some olent occurrence.” Autry Morlan ChevroletCadillac, Inc. v. RJF
Agencies, In¢.332 S.W.3d 184, 192 (Mo. Gipp. 2010) (citations omitted).

NewWay argues that plaintiff's claimises solely from thdéicense agreements
and so may not be brought in tort. (EGIB. 49). Defendants Resource Converting,
Danley, and Kersey also argue that damsdge economic loss based on a contract may
not be recovered in a negligenclaim, and, here, plaintiffas not alleged personal injury
or damage to other property, oqlyre economic loss. (ECF No. 58).

The court agrees. Plaintiff's claim forglgent misrepresentation arises out of a
contract. (ECF No. 1 at 11 80-86). Plaintifaieging that he wasdamaged to the extent
of the $400,000 payment he made untle licensing contracts for the allegedly
misrepresented PAD systemkl. He is essentially allegintpat he, as the purchaser of
certain rights, failed to receive the benefihaf bargain. This igaditionally the concern
of contract law and is barred by the doctrine@odnomic loss. Acconagly, this claim is
dismissed under Fed. R. Civ. P. 12(b)()failure to state a claim.
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.  ORDER

For the above reasons,

IT IS HEREBY ORDERED that the motions of defenis to dismiss (ECF Nos.
35, 48, 51, 57) argranted, in that Counts I, II, lll, V, V, VII, and VIII of plaintiff's
complaint are dismissed without prejudice, with leave to amaetiih thirty days of this
date.

IT IS FURTHER ORDERED that defendants’ alteative motion for a more
definite statemen(ECF No. 51) isleniedas moot.

/S/ David DNoce
UNITED STATES MAGISTRATE JUDGE

Signed on February 13, 2017.
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