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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MONTANA
GREAT FALLSDIVISION

CONSUMER FINANCIAL Case No. CV-17-127-GF-BMM
PROTECTION BUREAU,

Plaintiff,
V. ORDER

THINK FINANCE, LLC, formerly
known as Think Finance, Inc.,

Defendants.

Plaintiff Consumer Financial Proteati Bureau (“CFPB”) commenced this
action on November 15, 2017. (Doc. 1.) Templaint alleges four violations of
the Consumer Financial Protection A@oc. 1 at 26-30.) Defendant Think
Finance, LLC (“Think Finance”) filed #hinstant Motion to Transfer Venue on
January 5, 2018. (Doc. 4.) itk Finance seeks an order transferring this action to
the U.S. District Court for the Northern District of Texas. Think Finance seeks this
transfer with the understanding that thé. District Courtvould refer the matter
to the U.S. Bankruptcy Court for the Nonthéistrict of Texas. (Doc. 5 at 6.)

I. BACKGROUND

Think Finance is a privately heldropany that performs critical functions
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for lending businesses, including provisimirsoftware, analytics, and marketing
services. (Doc. 1 at 3-4.) CFPB isiadependent agency of the United States
Government created under the Consuifinancial Protection Act of 2010
(CFPA), 12 U.S.C. § 5491(a)Doc. 1 at 2.)

CFPB’s Complaint concerns three lamglbusinesses owned by Indian tribes
(“Tribal Lenders”) for which Think Finarecprovided critical s@ices. (Doc. 1 at
4.) One such lender, Plain Green, LLC (“RI&@reen”) is located in the District of
Montana. (Doc. 1 at 5.) Plain Green diot make loans to Montana consumers.
CFPB alleges that the other two Tribahiders named in the Complaint originated
loans in Montana to Montana consumers. (Doc. 13 at 11 fn. 2.)

The Complaint alleges that Thinkn@nce, through the Tribal Lenders (who
are not party to this action), collected lgamyments that customers did not owe, as
the loans issued to those customers were abihitio due to violations of state
law. (Doc. 1 at 26.) CFPBIlleges that Think Finance nevertheless collected on
these void loans through unfair and abusive practices. (Doc. 1 at 28-29.) Finally,
CFPB alleges that Think Finance providedbstantial assistance to Tribal Lenders
and other entities. (Doc.dt 30.) CFPB contends that Think Finance acted
knowingly or recklessly in providing theubstantial assistance to the Tribal
Lendersld.

Think Finance and its subsidiari@ed voluntary petitions for relief under



Chapter 11 of Title 11 of the United StatCode, 11 U.S.C. § 101 et seq., in the
U.S. Bankruptcy Court for the Northelnstrict of Texas on October 23, 2017.
(Doc. 5 at 8.) CFPB file this action three weeks later on November 15, 2017.

The Bankruptcy Court jointly admingsts the bankruptcy actions of Think
Finance and its subsidiaries. (Do@t3.) The joint bankruptcy action has
triggered the automatic stay provisionldf U.S.C. § 362(a). Ehautomatic stay
provision has put on hold numerous other putative class action claims filed against
Think Finance in other states. Think Fnca anticipates that the Bankruptcy Court
will resolve claims underlying those pititve class actions. (Doc. 5 at 9.)

The Pennsylvania Attorney Genefiddd a similar action against Think
Finance in 2014Pennsylvania v. Think Finance, et,&lo. 14-7139-JCJ (E.D.
Penn. 2014). The Pennsylvania actiomdtaexempt from the automatic stay
provision, however, as it involves aljge or regulatory action. 11 U.S.C. §
362(b)(4). Think Finance has movediansfer the Pennsylvania case to the
Northern District of Texas. The U. S.dhict Court for the Eastern District of
Pennsylvania has not yet ruled on tremsfer motion. (Doc. 5 at 10.)

Think Finance moves to transfer thistion to the U.S. District Court for the
Northern District of Texas. Think Finae anticipates that éhDistrict Court in

Texas would refer the matter to theS. Bankruptcy Court for the Northern



District of Texas. (Doc. 5 at 69eeln re Gugliuzza852 F.3d 884, 890 (9th Cir.
2017).
1. DISCUSSION

The parties disagree as to whichmpa of venue statute this Court should
apply. (Docs. 5 at 14; 13 at 1®pth 28 U.S.C. § 1404 and 28 U.S.C. § 1412
afford the Court discretion to transfer venue based on consideration of the same
factors: the interest of justice and tanvenience of the paes (and witnesses).
28 U.S.C. § 1404, § 1412. The presumptiodeference afforded to either party
represents the major difference beém the two venue statutes. A second
difference between the two statutes arfsesn the fact that Congress drafted §
1412 in the disjunctive. Conge equipped a court with tlikscretion to transfer a
case to the bankruptcy court either for the interest of justiéer the convenience
of the parties. 28 U.S.C. § 1412.

Section 1404 defers to the plaintiff’'s selection of forRaid-Ashman Mfg.,
Inc. v. Swanson Semiconductor Serv., L INo. C-06-04693 JCS, 2008 WL
425638, at *1 (N.D. Cal. Feb 14, 2008fF-EB argues that $404 should apply.
Section 1404 further requires that the padgking the transfer -- Think Finance --
demonstrate thddoth factors favor transfer. 28 U.S.C. § 1404. Section 1412, by

contrast, “carries a presumption in fawdt transfer to the bankruptcy could.



Think Finance argues that § 1412 shoagbly. The Court will analyze the

pending motion under both statutes.

A. Consideration of Police and Regulatory Actions

CFPB has chosen to file what itaslacterizes as a police and regulatory
action in the District of Montana. CFR&eks injunctive relieds well as monetary
penalties, damages, disgongent, and costs that will have an “effect” on Think
Finance’s bankruptcy estaf@®oc. 1 at 31.) CFPB does ndispute that this action
“relate[s] to” the bankruptcy case.

A court in the District of Montana gviously transferred a civil breach of
contract claim “related to” a b&ruptcy action pursuant to § 1412.
McGillis/Eckman Investments-Billings, LLC v. Sportsman’s Warehouse{vic.
10-26-BLG-RFC-CSO, 2010 WL 3123264,*7 (D. Mont. June 30, 2010),
adoptedCV-10-26-BLG-RFC, 2010 WL 3153416®. Mont. Aug. 9, 2010). Other
district courts within the Ninth Citgt have reached fiering conclusions
regarding the applicability of § 1412 toses only “related to” bankruptcy actions,
as opposed to the bankruptcy actions themseBass EnSource Investments, LLC
v. TathamNo. 17-cv-79, 2017 WL 3923784t *4 (S.D. Cal. Sept. 7, 2017)
(declining to apply 8§ 1412); arfsenorx, Inc. v. Coudert Bros., L] Ro. 7-1075,
2007 WL 2470125 (N.D. Cal. August 27, 20@&pplying § 1412). The Ninth

Circuit has not resolved this split.



The district court irEnSourcadetermined that 8 1412 does not provide for
transfer of matters “relatl to” bankruptcy action&nsource 2017 WL 3923784,
at *4. The court declined, based on § 1L404ransfer venue to the Southern
District of Texas where one of the deflants had filed for bankruptcy protection.
Id. The court noted that the defendantd traveled to California to pitch an
investment opportunity to plaintifféd. at 1. The court further indicated that it
would exercise its discretion to decliteetransfer even under 8 1412 because the
bankruptcy proceeding in Texas invetl only one of the defendanid.

By contrast, the district court alpgd § 1412 and granted the motion to
transfer filed by a defendant New York law firmSenorx, IncPlaintiffs had filed
professional negligence chas against the law firm in its representation of
plaintiffs on several int@ational patent matterSenorx, Ing.2017 WL 2470125,
at * 1. The district court recognizdéidat witnesses would be found in both
California, where plaintiffs had filed trease and where the law firm had provided
the legal advice, and in New Yottkke home office of the law firnid. at *2. The
district court also cited the fact thasodution of the case would “likely involve
numerous expert witnesses and issuastefnational law which favor neither
California nor New York.1d.

None of these cases concerned arsdeency police or regulatory action.

The parties have pointed to no authorégd the Court has found none, in which a



court transferred a police or regulatamgtion brought by a federal agency to a
bankruptcy proceeding. CFPB seeksligtinguish this action based on its
representation that it involves a policeregulatory action to enforce consumer
protection laws. Think Finance does notpdit this interpretation. (Doc. 13 at 13.)

The Court notes that many matters &tetd to” a bankruptcy action remain
subject to an automatic stay pursuant1dJ.S.C. 8 362(a)(1). Congress expressly
has carved out an exception for policel aegulatory actions, however, from the
automatic stay provision. 11 U.S.C. § 3024). This exception ensures that
bankruptcy does not provide a “haven¥arongdoers” to escape the reach of the
government’s police and regulatory powersckyer v. Mirant Corp.398 F.3d
1098, 1107 (9th Cir. 2005) (internatations omitted). The Ninth Circuit in
Lockyerapplied the exception to the automatiay required by § 362(b)(1) to an
action brought by the California Attorn&eneral to enforce federal antitrust law
against a debtor who had filedluntary petitions to reorganiziel. at 1109.

The public policy underlying the autotiastay generatdaherent tension
with the public policy underlying the presumption of transfer in § 1412. Under §
1412, the question of “whether the reqeddtransfer would promote the economic
and efficient administration of the esarepresents “the most important
consideration” that Courts must igh in considering a venue transfer.

Sportsman’s Warehous2010 WL 3123266, at *6 (citations omitted). Congress



has “expressly indicated” that policedaregulatory actions present concerns
“more important than the goals of efficiency and maximizing the estate,” when it
excepted such actions frothe automatic stayn re First All. Morg. Co, 264 B.R.
634, 654 (Bankr. C.D. Cal. 2001).

Think Finance represented at oral argument that it filed the bankruptcy
action before CFPB filed itSomplaint in this case. Think Finance suggested that
its bankruptcy filing in no way representad attempt to avoid this enforcement
action by seeking the “haven” of bankruptcy court as contemplateddkyet
The CFPB countered that Think Firanfiled the bankruptcy action only after
settlement negotiations withe CFPB had failed. THéourt recognizes the danger
that affording 8 1412’s presumption twnsfer to Think Finance under these
circumstances would contravene the pupbdicy underlying the stay exception.
Lockyer 398 F.3d at 1107. This public poliaggmbined with the plain language of

the statute, weighs in favor of applying § 1404.

B. TheBalanceof FactorsUnder 28 U.S.C. § 1404

Section 1404 provides that the Courtdyrtransfer” a civil action “[flor the
convenience of parties and witnesseghainterest of justice.” 28 U.S.C. §
1404(a). A district court should decidanotion to transfer venue based on an
“individualized, case-by-case considgon of convenience and fairnésStewart

Org., Inc. v. Ricoh Corp487 U.S. 22, 29 (1988y@otation omitted). The Court



must weigh a number of case-specific dastbefore determining whether a motion
to transfer venue underlg04(a) would be appropriatgtewarf 487 U.S. at 29

(1988) (citation omitted).

1. I nterest of Justice

The parties to this action ask the Qdorconsider the following factors in
evaluating the interest of justice: 1) jaidil economy; 2) Montana’s local interests;
3) ability to receive a fair trial; 4) éorceability of the judgment; and 5) CFPB'’s
original choice of forum. (Doc. 5 at 23) (citigportsman’s Warehous2010 WL
3123266, at *7). Think Finance argues tualicial economy weighs heavily in
favor of the requestedansfer. (Doc. 5 at 18.)

Think Finance asserts that this Cioand the Bankruptcy Court may issue
inconsistent rulings on a key issue oftigther the underlying loans issued by
sovereign Native American Tribal lendere aubject to any state’s law in the first
instance.” (Doc. 5 at 19.) Think Finamfurther argues that litigating two
proceedings will waste its assets to theigeent of its creditors. (Doc. 5 at 19-23.)
Think Finance also suggests that the lbaptcy proceeding may outpace this case.
If that were the case, resolution of thispute could delay resolution in the
bankruptcy proceeding. Think Finance argues finally thatittisn may generate

duplicate recoveriesd.



With regard to the remaining four factors, Think Finance argues first that
Montana has diminished local interestshis case. (Doc. 5 at 24.) Think Finance
points to the fact that the Tribal Lendecated in Montana did not lend to
Montana residentsd. Think Finance next contentlsat a monetary judgment in
this case could not be eméed absent action by the fauptcy Court. (Doc. 5 at
24-25.) Think Finance further argues that the Court should consider Plaintiff's
choice of forum a neutral factor. (Docab25.) Think Finance contends that §
1412 contains a presumption in favorti@nsfer. (Doc. 5 at 25.) Think Finance
argues that CFPB has failed to allegg basis for bringing this action in this
particular district. (Doc. 5 at 25.) itk Finance conceddbat the ability to
receive a fair trial factor should lsensidered neutral. (Doc. 5 at 24.)

A Bankruptcy Court within the Nint@ircuit recognized that Congress has
“expressly indicated” that police and régory actions present concerns “more
important than the goals of efficiencgcamaximizing the estat when it excepted
such actions from the automatic sthayre First All. Morg. Co, 264 B.R. at 654.
The Court acknowledges the inconvenieathtigating in two forums. Congress
considered the potential adverse impacts of litigating two concurrent cases,
however, when it excepted police and reguhatctions from the automatic stay.
11 U.S.C. 8 362(b)(4)n re Universal Life Church, Inc128 F.3d 1294, 1297 (9th

Cir. 1997, as amended on denial of rellgec. 30, 1997).

10



The Ninth Circuit inUniversal Life Churchdetermined that the IRS’s
decision to revoke the Universal Lifdh@rch’s tax exempt status during the
Church’s Chapter 11 bankruptcy proceedings both tests for the exception to
the automatic stay under 28 U.S.C. 8§ 362(b)¢Miversal Life Church128 F.3d at
1297. Bankruptcy “should not prevent” police or regulatory actions from
proceedingld. The decision by the IRS to revolkee church’s tax exempt status
resulted in an estinbed $ 6,000,000 tax billd. at 1296. The decision to declare
bankruptcy could not shettéhe church from the IRS’s performance of a “law
enforcement” and “public policy functionld. at 1298.

Think Finance’s arguments might provemapersuasive in a matter that did
not involve a police or regulatory actiofhink Finance’s arguments to transfer
this action fail to overcome the public myl underlying Congress’s desire to allow
police and regulatory actions to contindieee of the restrictios of the automatic
stay.”Universal Life Church128 F.3d at 1297. The Court will defer to CFPB’s
choice of forum under these circumstances.

The Court also considers this pulgdalicy in conjunction with Montana’s
substantial interest in hearing this matt&ain Green did not lend directly to
Montana customers. (Doc. 1 at 12.) CRidBges that Think Finance, through
other Tribal Lenders identified in the @plaint, issued and collected loans to

people in Montana. (Dod. at 24.) CFPB asserts that Montana represents a

11



“unique” nexus as it represents the “odigtrict” where both “relevant consumers
and current and former employees of éakLender” can be found. (Doc. 13 at
10.)

CFPB further alleges th#tte Complaint implicates the law of the state in
which this Court sits. Montana law rendemsd any loans made, or collected by,
any lender without a licensklont. Code Ann. § 32-5-1{1), (4). The Complaint
asserts that Think Finance issued aollected loans that were void and
unenforceable pursuant to Montana l§idoc. 13 at 11, 23.) The Complaint
contains no allegations that Think Finance collected on loans that would be void
under Texas law. The Complaint contanusallegations that Texas customers
received loans from Think Finance. Thasrcumstances buttress CFPB’s choice
to bring this action in the District dflontana. Think Finance has failed to
surmount the deference typically afforded to CFPB’s choice of forum under 8

1404.Reid-Ashman Mfg., Inc2008 WL 425638, at *1.

2. Convenience of the Parties

The parties ask the Court further to consider the following factors in
evaluating the convenience of the partieghg)location of the parties; 2) access to
proof; 3) convenience of witnesses; 4) availability of subpoena power for unwilling

witnesses; 5) the expense of obtaghwitnesses. (Doc. 5 at 23) (citing

12



Sportsman’s Warehous2010 WL 3123266, at *7). Think Finance asserts that the
convenience of the parties weighs in its favor.

Think Finance first argues that the North®istrict of Texas would serve as
a more convenient forum thashontana. Think Finance Iscated in Dallas, Texas.
Think Finance suggests that the CFPBeasily could travel from Washington,
DC to Dallas, Texas, than to Montanao(D5 at 25.) Think Finance reiterates that
it is located in Dallas to support its atathat the remaining factors weigh in its
favor. (Doc. 5 at 26-27.)

The Complaint alleges that Thinkniéince voluntarily conducted business in
Montana. (Doc. 1. at RCFPB highlights the numerous potential non-party
witnesses located in Montana, includingrent and former employees of Plain
Green, and relevant consumgi3oc. 13 at 25.) The Court declines to adopt a rule
that the rural nature of the District Bontana presents grounds for transfer for
convenience alone. Think Finanbas failed to demonstrate that transfer to the
United States District Court for the Northddrstrict of Texas, for referral to the
Bankruptcy Court for the Northern District ®&xas, serves the interest of justice

and would be more convenient to the parties, as required by 28 U.S.C. § 1404.

C. TheBalanceof FactorsUnder 28 U.S.C. § 1412
This Court separately will analyze ifk Finance’s transfer motion pursuant

to the factors contained in 28 U.S.C. 81442, of an abundance of caution. Think

13



Finance must show by a preponderanciefevidence that trafer is warranted.
Sportsman’s Warehous2010 WL 3123266, at *Gection 1412 affords a
presumption of transfer to the bankruptcy ¢aither in the interest of justice, or
for convenience of the parties. 28 U.S§C1412. Section 141%alies to “case(s]
or proceeding[s] under title 11.” 28 U.S.C. § 1412.

Think Finance argues that the Courbdmlly should read “under title 11" as
used in 8 1412 to include cases “relat@dbankruptcy casegDoc. 5 at 14.) This
interpretation would confon to the language in 28 UG 8§ 1334(b) that confers
jurisdiction on district courts dll civil proceedings “arising ior related tocases
under Title 11.” 28 U.S.C. 83B4(b) (emphasis added).ddvil proceeding relates
to a bankruptcy case if the “the outcoofdhe proceeding could conceivably have
any effect on the estate beiagministered in bankruptcylh re Fietz 852 F.2d
455, 457 (9th Cir. 1988) (quotirigacor, Inc. v. Higging43 F.2d 984, 994 (3d
Cir. 1984)).

The United States Supreme Court hagutsed that “significance and effect
shall, if possible, be accorded to evemyrd” when interpreting a statute, so that
“no clause, sentence, or word shall be superfluous, void, or insignificant.”
Washington Mkt. Co. v. Hoffmah01 U.S. 112, 115-16 (1879) (internal citations
omitted). When a term appediin several places in aagtitory text,” the Court

should read that term “thersa way each time it appearfatzlaf v. U.§.510

14



U.S. 135, 143 (1994). Finallyhere Congress “includespiaular language in one
section of a statute but omits it in anet” Courts should gsume “that Congress
acts intentionally and purposely iretdisparate inclusion or exclusiofEhsource
2017 WL 3923784, at *4 (quotiri§eene Corp. v. United Statés08 U.S. 200, 208
(1993) (internal citations omitted)).

Title 28 of the U.S. Codaddresses the judiciary and the judicial process.
Section 1334(b) confers original jurisdiction on the district courts in bankruptcy
cases. 28 U.S.C. § 1334(b). Section 1404 ensp®wa district court to consider the
appropriate venue for aryvil action. 28 U.S.C. § 1404. Section 1412 similarly
empowers a district court to considiee appropriate venue for a bankruptcy
action. 28 U.S.C. § 1412.

Congress drafted § 1412 to allow a distdotrt to evaluate possible transfer
of “case[s] or proceeding[s] under titld.” Section 1334(b) does not address the
guestion of the appropriate venue foraation. Section 1334(b) provides only that
“the district courts shall have originlalit not exclusive jurisdiction of all civil
proceedings arising under title 11, or arggsin or related to cases under title 11.”
Id.

Thus, 8 1412, as a transfer statute, differs in two important ways from §
1334(b). Section 1412 addresseenue and the possibiliof transferring an action

to a more appropriate forurBection 1334(a) confersrjadiction of certain cases

15



on the district courts. Section 1334(b) expressly applies to actions “related to”
bankruptcy cases. 28 U.S.C. § 1334(l&cttdn 1412 applies to a case or
proceeding “under Title 11” and nowhearentains the more expansive words
“related to.”

Congress chose specifically in834(b) to confer jurisdiction over
“proceedings under title 11, or arisingdnrelated to cases under title 11” to the
district courts. 28 U.S.C. § 1334(b). Tead “under title 11" in § 1412 to mean the
broader “under title 1&nd related casésvhen Congress has drafted § 1334(b)
also to include those proceedings “rethto cases under title 11” would confer a
different meaning on the phrase “under title 11” in each usage. This interpretation
further would render superfluous and grsficant the phrase “related to cases
under title 11,” as drafted by Congress in § 1334{fgshington Mkt. Cp101
U.S. at 115-16. The Court declinesatbopt Think Finance’s expansive
interpretation of § 1412, and, instead weMaluate its motion to transfer pursuant
to the plain language of § 1412.

1. Interest of Justice

Think Finance primarily relies on the specter of inconsistent decisions to
support its argument that transfer of tdase to the Bankruptcy Court would serve
the interest of justice. Think Finanpeints to the threeieeks that elapsed

between its filing of the bankruptcy amti on October 23, 2017, and CFPB’s filing

16



of the instant regulatory action on November 15, 2017. (Docs. 5 at 8; 1 at 32.)
Think Finance contends that thiséRrweek period means that the Bankruptcy
Court may decide sonemmon issues first.

Think Finance suggests that rulingsthe Bankruptcy Gurt would require
CFPB to “withdraw its claims with respeict’ such issues to avoid the risk of
inconsistent rulings. (Doc. 5 at 20.) TkiRinance further warns that peremptory
rulings by the Bankruptcy Court could “efitively render thiproceeding moot as
to the monetary relief sought against tlebtors.” (Doc. 5 at 21.) This line of
argument fails to persuade the Court.

Think Finance cites the average tiof€26.2 months from filing to trial in
civil proceedings in the District of Moaha. (Doc. 5 at 21.) Think Finance could
provide no comparative information at oemjument about the press of business in
the courts of the Northern District ®Exas. More importantly, it appears that
Think Finance has chosen to “cherry pickdta to suit its neasd The most recent
data from the Administrative Office of théS. Courts paints two very different
pictures for the workload facing distriabuarts in the Northern District of Texas
and the District of Montana. The overalbetoad statistics provide little insight as
the difference in population alone betwdke two districts skews the data. The
“Actions per Judgeship” provid@ore meaningful insight.

For example, each judge in the North®istrict of Texas faced on average

17



1,275 pending cases for the third highetdltm the United States. Federal Court
Management Statistics — Profile at (Beptember 30, 2017). Each judge in the
District of Montana faced on avage 355 pending cases for th& B&jhest total in
the United States. Federal Court Managen&tatistics — Profile at 72 (September
30, 2017). The numbers for weighted fgsprove similar. Each judge in the
Northern District of Texas had weightatinigs of 539, for the 25th highest total in
the United States. Profile at 34. For the District of Montana, each judge faced on
average weighted filings of 383, foreth6th highest total in the United States.
Profile at 72. Despite theskscrepancies in total caséise District of Montana
managed to rank 6th in the United Stateterms of trials completed while the
Northern District of Texas lagged in 32pthce. Profile at 34 and 72. The Court
declines to speculate on the timelineresolution of CFPB’s pending action. The
Court anticipates no delay, howeverrasolving expeditiously the underlying
issues.

Think Finance’s claims regardingetipotential for mootness similarly prove
unavailing. CFPB seeks injunctivdied. (Doc. 1 at 31.) Think Finance
acknowledges the potential impact ofuingtive relief. Think Finance suggests
that injunctive relief could “impair the diby of [Think Finane] to operate its
business.” (Doc. 5 at 16.)

Think Finance argues that any inmpaent could “mean the difference

18



between [Think Financeiquidating and effecting a reorganizatiobhd’ Think
Finance thereby acknowledges that meanihgfmedies remain even if Think
Finance’s estate were to brhausted in the bankrugtproceeding. Think Finance
additionally concedes that the Bankrup@gyurt would be capable of estimating
CFPB'’s claims. The Bankptcy Court’s ability teestimate CFPB’s claims
suggests that such resolution would restder moot CFPB’monetary remedies.
Think Finance has failed to demonstrate thatinterest of justice would be served
by transferring CFPB’s regulatoaction to the Bankruptcy Court.

2. Convenience of the Parties

Think Finance conceded at orafjament that its strongest argument
regarding convenience ofdtparties rests on the availability of four former
executives who reside in the ftlwern District of Texas.SeeDoc. 5-2 at 4.) CFPB
counters that these employees possetsmmification agreements with Think
Finance that provide the ability for suclitesses to appear in this forum. Think
Finance did not contest this point directly. Counsel for Think Finance noted at oral
argument that he personally knew of only one such agreement.

Montana is home to Plain Green, ondhaf Tribal Lenders implicated in this
action. Montana is home to 1,900 comers who obtained allegedly void loans
that comprise the subject of CFPB’s Cdampt. CFPB argues that Montana stands

alone among the sixteen states where woess of the allegedly void loans reside
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due to the presence of the one Tribahdler. (Doc. 13 at 11-12.) Think Finance
dismisses the presence of these Montamsumers as making Montana’s interest
“no greater than any of the other statesiere the consumers tife three Tribal
Lenders are located. (Doc. 15 at 12.)

CFPB did not file this action i@klahoma or Louisiana where the other
Tribal Lenders are located. CFPB filedstlaction in the District of Montana.
Moreover, it is not just the location tife consumer that establishes Montana’s
interest and weighs against Think Finails assertion of comnience. A Tribal
Lender and the correspondipgtential witnesses asso@édtwith that Tribal
Lender also reside within the District Miontana. The presence of a Tribal Lender
within the District of Montaa distinguishes this case frdd#PB v. Golden Valley
Lending, Inc. No. 17-C-3155, 2017 WL 397051M.D. lll. Sept. 8, 2017).

Think Finance cite@olden Valley Lending its reply brief to suggest that
Montana'’s interest differs in no materialwi@om any of the sixteen other states in
which the borrowers live. The district court@olden Valley Lendingnalyzed a
lender’s motion to transfer under 28 U. S. C. § 14@4at *2. The presence of
alleged victims did not establish that therthern District of lllinois provided the
more convenient forum when the CFPBsmplaint identified potential victims in
sixteen separate statés. at *5-6. CFPB filed the action in the Northern District of

lllinois. Golden Valley Lending operatedcall center in Kansa3.he presence of a
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California tribal lender failed to suppgdCFPB’s convenience argument for the
Northern District of lllinois. The distriatourt agreed with the lender that moving
the case to Kansas would serve the convenience of the p@xidsn Valley
Lending 2017 WL 3970514, at *6.

Think Finance further argues that @atial witnesses from Plain Green may
reside outside the subpoena power of tloear€due to concerns of tribal sovereign
immunity. See Matt v. United StateSy-15-28-GF-BMM, 2015 WL 13560169, at
*4 (D. Mont. Oct. 6, 2015)This case involves threeibal Lenders located in
Montana, Oklahoma, and Lauana. (Doc. 1 at 4-5.) Tk Finance conceded at
oral argument that this potential impedmheould exist, too, in the Northern
District of Texas.

Furthermore, the power of a federal court to subpoena witnesses to appear at
a trial, hearing, or deposition is generdityited to 100 miles oivhere “the person
resides, is employed, or regularly traots business in persbdired. R. Civ. P.
35(c)(1)(A). Where the subject of the subpoena party or a party’s officer,” or
where the subject would not “incur stéostial expense” to attend a trial, the
subpoena power extendsdahghout the state whereetiperson “resides, is
employed, or regularly transacts businessdarson.” Fed. R. Civ. P. 35(c)(1)(B).
The three Tribal Lenders identified irF€B’s Complaint are located in Oklahoma,

Louisiana, and Montana. (Doc. 1 ab4-All potential tribal witnesses would
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therefore sit “beyond the subpoguawer” of the Bankruptcy Court.

Think Finance contended at oral argunimat the question before the Court
Is which venue serves “best” for resolution of this case. “No requirement exists
that the chosen venue repents the best choic&V. Org. of Resource Councils v.
U.S. Bureau of Land MgtCV 16-21-GF-BMM, 227 WL 374705, at *4 (D.
Mont. Jan. 25, 2017) (citinGottman Transmission Sys., Inc. v. Martié F.3d
291, 294 (3d Cir. 1994)). The Court det@ras that the convenience of a few
indemnified witnesses formerly employled Think Finance in Dallas, Texas fails
to establish that the Northern District of Texas would serve as the best venue to
resolve this case. The Codeclines to exercise its discretion pursuant to § 1412 to
transfer this case to the Nbern District of Texas.

1. ORDER

Accordingly,IT ISHEREBY ORDERED, that Defendant’s Motion to
Transfer Venue (Doc. 4) BENIED.

IT ISFURTHER ORDERED that the undersigned will conduct a
Telephonic Scheduling Conference bumesday, February 13, at 3:30 p.m. The
Court will contact the parties with the call-in number.

DATED this 6th day of February, 2018.
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Brian Morris
United States District Court Judge
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