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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
MISSOULA DIVISION

GREGORY J. M.
CV 1907-M-KLD
Plaintiff,

VS. ORDER

ANDREW M. SAUL, Commissioner
of Social Security

Defendant.

Plaintiff brings this action under 42 U.S.C. § 405(g) seeking judicial review
of a partially favorable decision by the Commissioner of Social Security on his
applicatiors for disability insurance benefits and supplemental securityniec
benefits under Title Il andXV | of the Social Security Act, 42 U.S.C. 881et
se(, 1381et seq.

l. Procedural Background

Plaintiff protectivelyfiled an application for Title Il disability insurance

benefits in April 2014, alleging disability since July 6, 2006. (Doc. 4, at 192).
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Plaintiff later amended his onset date to May 7, 200@. 4, at 5Q)and he was
last insured for Title Il disability benefits on September 30, 2(Ddc. 4, at
1013).Plaintiff's claim was denied initially and on reconsideration, and by an ALJ
after an administrative hearindpoc. 4, at 14517). The Appeals Councdenied
Plaintiff's request for reviewf the ALJ’s decisionand Plaintiffappealed(Doc. 4,
at 812).0n November 9, 2017, this Court reversed the Commissioner’s final
decision andemandedhe matter for further administrative proceedinfi3oc. 4,
at 11491166).

In the meantime, on NovemberZQ16,Plaintiff filed an application for
Title XVI supplemental security income benefiiSoc. 4, at 1040)That
application was combined with Plaintiff's Title Il application, andSaptember
25, 2018, the ALJ issued a partially favoratdeision.(Doc. 4, at 10136). For
purposes oPlaintiff's application for Title Il disability insurance benefits, the ALJ
foundhe was not disabled through September 30, 2011, the date last insured. But
with respecto supplemental security income benefits, the ALJ found Plaintiff
disabled as of November 7, 2016, the date he filed his Title XVI application.

On January 7, 201®|ainiff filed this actionpursuant to 42 U.S.C. § 405(g)
seeking judicial review of the ALJ’s decision to the extent he concluded Plaintiff

was not disabled prior to his date last insured and denied his application for Title I



disability insurancéenefits.

[I. Legal Standards

A. Standard of Review

42 U.S.C. § 405(g) provides a limited waiver of sovereign immunity,
allowing for judicial review of social security benefit determinations after a final
decision of the Commissioner made after a heaBegIreichler v. Commissioner
of Social Sec. AdminZ75 F.3d 1090, 1098 {ICir. 2014). A ourt may set aside
the Commissioner’s decision “only if it is not supported by substantial evidence or
is based on legal errofTreichler, 775 F.3d at 1098 (quotirdndrews v. Shalala
53 F.3d 1035, 1039 {Cir. 1995).Substantial evidence is “such relevant evidence
as a reasonable mind might accept as adequate to support a conclisiomatk
v. Barnhart,454 F.3d 1063, 1070 {Cir. 2006).“The ALJ is responsible for
determining credibility, resolving odlicts in medical testimony, and resolving
ambiguities.”Edlund v. Massanar253 F.3d 1152, 1156 (Lir. 2001).“Where
evidence is susceptible for more than one rational interpretation,” the court must
uphold the ALJ’s decisiorBurch v. Barnhart400 F.3d 676, 679 {SCir. 2005).
“Finally, the court will not reverse an ALJ’s decision for harmless error, which
exists when it is clear from the record that ‘the ALJ’s error was inconsequential to

the ultimate nondisability determinationTommasetti v. #rue 533 F.3d 1035,



1038 (9" Cir. 2008) (quotindRobbins v. Soc. Sec. Admi#66 F.3d 880, 885 (9
Cir. 2006)).

B. Disability Determination

To qualify for disability benefits under the Social Security Act, a claimant
bears the burden of proving that (1) he suffers from a medically determinable
physical or mental impairment that has lasted or can be expected to last for a
continuous period of twwee months or more; and (2) the impairment renders the
claimant incapable of performing past relevant work or any other substantial
gainful employmenthatexists in the national economj2 U.S.C 88§
423(d)(1)(A) 423(d)(2)(A) See alsdBatsonv. Commissioner of Soc. Sec. Admin.
359 F.3d 1190119394 (9" Cir. 2004).

In determining whether a claimant is disabled, the Commissioner follows a
five-step sequential evaluation process. 20 C.F.R. 88 404.1520 and 41f6a920.
claimant is found to be “disabled” or “not disabled” at any step, the ALJ need not
proceed furtherUkolov v. Barnhart420 F.3d 1002, 1003 {(%ir. 2005).The
claimant bears the burden of establishing disability at steps one through four of this

processBurch v. Barnhart400 F.3d 676, 679 {Cir. 2005).



At step onethe ALJ considers whether the claimant is engaged in
substantial gainful activity. 20 C.F.R. 88 404.1520(a)(4)(i) and 416.920(a)(®@)(i).
so, then the claimant is not disabled within the meaning of the Social Security Act.

At step two, the ALJ must determine whether the claimant has any
impairments singly or in combinatiorthat qualify asevere under the regulations.

20 C.F.R. 88 404.1520(a)(4)(i1) and 416.920(a)(4)(ii). If the ALJ finds that the
claimant does have one or more severe impairments, thavillpfoceed to step
three.

At step three the ALdompars the claimant’smpairmens to the
iImpairments listed in the regulations. 20 C.F.R. 88 404.1520(a)(4)(iii) and
416.920(a)(4)(iii). If the ALJ finds at step three that the claimant’s impairments
meet or equal the criteria of a listed impairmémen the claimant is considered
disabed. 20 C.F.R. 88 404.1520(a)(4)(iii) and 416.920(a)(4)(iii).

If the ALJ proceeds beyond step three, he must assess the claimant’s residual
functional capacity. The claimant’s residual functional capacity is an assessment of
the workrelated physial andmental activities the claimant can still do on a
regular and continuing basis despite his limitati@sC.F.R88 404.135a),

416.915(a); Social Security Ruling (SSR) 3. The assessment of a claimant’s



residual functional capacity iscaitical partof steps four and five of the sequential
evaluation process.

At step four, the ALJ@nsides whether the claimant retains the residual
functional capacity to perform his past relevant work. 20 C.F.R. 88
404.1520(a)(4)(iv) and 416.920(a)(@). If the claimant establishes an inability to
engage in past work, the burden shifts to the Commissioner at step five to establish
that the claimant can perform other wdhnlat exists in significant numbersthe
national economy, taking into consideration claimant’s residual functional
capacity, age, education, and work experieB0eC.F.R. 88 404.1520(a)(4)(v) and
416.920(4)(Y. The ALJ may satisfy this burdémrough the testimony of a
vocational expert or by referring to the Medisédcational Guidelines set forth in
the regulations at 20 C.F.R. part 404, subpart P, appendix 2. If the ALJ meets this
burden, the claimant is not disabled.

[11. Discussion

The ALJfollowed the fivestep sequential evaluation process in evaluating
Plaintiff's claim. At step onethe ALJ found thaPlaintiff met the insured status
requirements of the Social Security Act through September 30, 2011. The ALJ
further found that Plaintifhad engaged in substantial gainful activity after the

original alleged onset date of July2006 As the ALJ noted, howevdpJaintiff



hadamended his onset date to May 7, 200%,dncidewith the date he stopped
working. (Doc. 4, at 1014.6).

At step twothe ALJ found thasince the May 7, 2009 amendaiteged
onset dateRlaintiff has had the following severe impairments: major depressive
disorder, personality disorder, pastumatic gtess disorder (PTSD), and
ventricular tachycardigDoc. 4, at 1016)At step threethe ALJfound that
Plaintiff doesnot have an impairment or combination of impairments that met or
medically equaled any impairment described in the Listing of Impairm2dts
C.F.R. 8§ 404.1520(d), 416.920(d); 20 C.F.R. pt. 404, subpt. P, dPmcl 4, at
101617).

At steps four andife, the ALJ madéwo different residual functional
capacity assessments. For purposes of Plaintiff’'s application for Title Il disability
insurance benefits, the Alfdcused orPlaintiff's residual functional capacity for
the periodbetween himmended aliged onset date of May 7, 2009 and the

expiration of his insured status on September 30, 20MHe ALJ foundhat

1 A claimant seeking Title Il disability insurance benefits must show that he
became disabled before his date last insured. 42 U.S.C. § 416(1)(3); 20 C.F.R. §
404.1010See alsd-laten v. Secretary of Health & Human Servicé$ F.3d 1453,
1460 (9" Cir. 1995) (The statutory scheme “requires that a disability be
continuously disabling from the time of onset during insured status to the time of
application for benefits, if an individual applies for benefits for a current disability

after the expiratio of insured status).
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Plaintiff's statementsas to the severity dfis symptomsluring this periodvere not
fully supportedanddetermined thate had the residual functional capacity to
perform a reduced range of light wo(koc.4, at1017-18). The ALJ’s residual
functional capacity assessment included several exerandahorexertional
limitations. Relevant here, the ALJ incorporated the follownag-exertional
limitations:
He could tolerate brief and superficial contact with one member of the
public on an occasional basis. He could tolerate occasional contact with
coworkers at a work site with six or fewer workers, or with separate
cubicles. He could understand, carry out, and remember simple tasks and
instructions provided work did not require constant focus or stress. He could
tolerate occasional new learning of simple work tasks.
(Doc. 4, at 1017).
Based on this residual functional capacity, the ALJ found at step four that Plaintiff
could not perform his past relevant work as a custodian and salesperson. (Doc. 4,
1024). Proceeding to step five, the ALJ found based on the vocational expert’s
testimony thathere were othgpbs exising in significant numberm the national
economy thaPlaintiff couldhaveperformed (Doc.4, at 10241025). Thusthe
ALJ found thatPlaintiff wasnot disabledvithin the meaning of the Social Security
Act at any timeprior to the expiratiomf his insured status on September 30, 2011.

For purposes of Plaintiff application for Title XVI supplemental security

income benefitdhoweverthe ALJ assessed Plaintiff's residual functional capacity
8



beginning on November 7, 261the date of higpplication’> The ALJobserved
that Plaintiff's psychological symptoned gotten worse after tlate last insured
andfound that his allegations ragling his symptoms and limitations during this
period were consistent with the evidence. As a result, the ALJ founblethiaithing
on November 7, 2016, Plaintiff’'s residual functional capacity for light work was
subject to two additional neexertional Imitatiors: “He is expected to be off task
more than 15% of the workday and will miss work more than two days per
month.” (Doc. 4, at 1023Based on this residual functional capacity, the ALJ
again found at step four that Plaintiff could not perform any past relevant work.
(Doc. 4, 1024). Proceeding to step five, the ALJ found based on the vocational
expert’s testimonyhere are no jobs that exist in significant numbers in the national
economy that Plaintiff can perform. (Doc. 4, at 1025). Thus, the Alnbfou
Plaintiff wasdisabledand entitled to Title XVI disability benefitseginnng on
November 7, 2016. (Doc. 4, at 1026).

Plaintiff does nothallengethis portion of the ALJ’s decisioff.o the extent
the ALJ found Plaintifivasnot disabéd at any time througime date hevas last

insured for Title Il disability benefithjowever Plaintiff argues the ALJ's decision

2 Because supplemental security income benefits are not retroactive, the relevant

period begins on the date the application is filed.
9



is not supported by substantial evideaoe raisesdurissues on appeal.

First, Plaintiff maintains he ALJerred by not giving morereight tomedical
opinionevidenceprovided bytreatingpsychologisDr. Julie Hergenratheand
treating ychiatristDr. John WilloughbySecond Plaintiff argues the ALfhiled
to give germane reasons for discounting the opirobhis mental health counselor
Greg ShanksThird, Plaintiff maintains the ALJ did not provide sufficiently clear
and convincing reasons for discrediting $ubjective symptom testimony. Finally,
Plaintiff argues the ALJ errdaly relying on vocational expert testimony elicited in
response to an incomplete hypothetical questibe Court addresses each
argument in turn.

A. Medical Opinion Evidence

As stated above, the relevant period for purposes of Plaintiff's application
for Title Il disability insurance benefits began May 7, 2009 alleged onset date
and ended with the expiration of his insured status on September 30TB611.

administrative record contaisgveral medical opinions and recotlat are

3 In his reply brief, Plaintiff argues his statement of facts should be taken as true
and asks the Court to remand for an award of benefits because the Commissioner
has violated his Constitutional right to due process by not providing a statement of
facts relevant to the issues submitted for review as required by Local Rule 78.2(b).
(Doc. 9, at 34). The Commissioner’s brief complies with the substantive
requirements of Local Rule 78.2(b). Thus, the Court will address the issues
presented on the merits.

10



relevant toPlaintiff’'s physical and mentdlinctioning duringhis period. Plaintiff
does not challenge the ALJ’s evaluation of the medical source opinions addressing
his physical abilities and limitations. Instead, he argues the ALJ erred in evaluating
the medical source opiniotiza are relevant to his mentainctioningprior to
September 30, 2011.

When evaluating a disability claim, an ALJ may rely on medical “opinions
of three types of physicians: (1) those who treat the claimant (treating physicians);
(2) those who examine but do not treat the claimant (examining physicians); and
(3) those who neither examine nor treat the claimant (nonexamining physicians).”
Lester v. Chater81 F.3d 821, 830 {9Cir. 2995).Generally, the opinion of a
treating physician is entitteto the greatest weightester 81 F.3d at 830. “The
opinion of an examining physician is, in turn, entitled to greater weight than the
opinion of a norexamining physician.Lester 81 F.3d at 830.

Wherethere are conflicting medical opinions in tleeord,the ALJ is
responsible for resolving that confli@haudhry v. Astrue688 F.3d 661, 671 {9
Cir. 2012).If a treating physician’s opinion fgvell-supported by medically
acceptable clinical and laboratory diagnostic techniques and is not inconsistent

with the other substantial evidence” in the record, it is entitled to controlling

weight.Orn v. Astrue 495 F.3d625, 631(9™" Cir 2007) If a treating physician’s

11



opinion is not entitled to controlling weighhe ALJ considers several factors in
determining what weight it will be givefrn, 495 F.3d at 631. Those factors

include the “[llengthof the treatment relationship and the frequency of the
examination” and the “[n]ature and extent of the treatment relationgbiip, 495

F.3d at 631 (quoting 20 C.F.R. 8§ 404.1537)(i)-(ii)). Additional factors relevant

to the ALJ’s evaluation oAnymedical opinionnot limited tothatof atreating
physician, include: (1) the supportability of the opini(®) the consistency of the
opinion with the record as a whol@®) the specialization of the treating or

examining source; and (4) any other factors that are brought to the ALJ’s attention
that terd to support or contradict the opinid20 C.F.R. § 404.1527(c).

To discount the uncontroverted opinion of a treating or examining physician,
the ALJ must provide clear and convincing reasons for doigg@dahose reasons
must be supported by substantial evidehester 81 F.3dat830 (9th Cir. 1995).

To discount the controverted opinion of a treating or examining physician, the ALJ
must provide specific and legitimate reasons supported by substantial evidence in
the recordLester 81 F.3d at 830. The ALJ may accomplish this birsgforth "a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating his interpretation thereof, and making findin&agallanes v. Boen, 881

F.2d 747, 751 (9Cir. 1989).

12



As set forthbelow, he administrative record this case contains conflicting
opinions from treating and neexamining mental health souraegjarding
Plaintiff's functioningduring the relevant perioiven these conflicting opinions,
the ALJ was required to give specific and legitimate reasordidorediting one
opinion in favor of another.

1. Dr. Julie Hergenrather

Pursuant to this Court’'s remand order, the Appeals Council directed the ALJ
to further address the opinion of Plaintiff's treating psychologist, Dr. Julie
HergenratherPlaintiff argues the ALJ erred on remand by not giving more weight
to Dr. Hergenrathés opinion Dr. Hergenrather began treating Plaintiff for PTSD
in September 20Q&fter he was involved in a wotlelated motor vehicle accident.
Dr. Hergenrathecontinued to treat Plaintiff until October 201Doc. 4, 8 B-61).

In September 2009, Dr. Hergenrather completed a Physician Statement for Work
Site Accommodation form. (Dod, at 98-61).Plaintiff had been workingas a
custodian at the University of Montana aasked his employer to implement
reasonable accommodations e PTSDso that he would be able perform the
essential functions of his job.

Plaintiff's employer expected him to “build and maintain a work atmosphere

of trust and respect by establishing open communication witiockers,” refrain

13



from outburstsitake steps to prevent destructive conflict and handle conflict in an
appropriate manner,” and not spy or eavesdrop on hiockers.(Doc. 4, at 961).
Dr. Hergenrather wrote th&laintiff would not be able to comply with those work
expectations at thaime because of the symptoms associated with his P{C®i0.
4, at 961)Dr. Hergenrather indicated there were no accommodations for
Plaintiff's PTSD that would effectively enable him to perform his job duties at that
time and wrote that he had a full medical restriction from work duties for one year
—from September 2009 to September 28610 undergo treatment for his PTSD.
Dr. Hergenrather explained tHalaintiff was engaging in weekly cognitive
behavior therapy for his PTSD and anticipated thatdmslition would improve
over time. (Doc46, at 95661).

Plaintiff's argument with respect to Dr. Hergenrathepion is twofold.
First, Plaintiff maintains the ALJ failed to pro@tkegally sufficientreasons for
discountingDr. Hergenrather’s opinioas to the severity of his PTSHe claims
Dr. Hergenrather’'spinion unequivocally establishes that he was disabledHirsm
May 2009 alleged onset dateSeptember 2010. Second, Plaintiff argues that with
a period of disability thus established, the ALJ should have applied the medical
improvement standard used in continuing disability reviews and closed period

ca®s to find him disabled through the date of his decision.

14



a.  Specific and Legitimate Reasons

With respect tdPlaintiff's first argument,iie ALJ considered Dr.
Hergenraber’s opinion and gave ‘isome weight.” (Doc. 4, at 1022n doing so,
the ALJ found it significant that Dr. Hergenrather “only considered whether
[Plaintiff] could perform his past relevant work as a custodian, and not other work
available within the residual functional capacity.” (Doc. 4, at 1022). Consistent
with Dr. Hergenrather’s opinion, the ALJ found that Plaintiff was not capable of
performng past relevant work as a custodian because thegghifes exertional
and norexertional capabilities in excess of his residual functional capailpc.
4, at 1@4). Also consistent with Dr. Hergenrather’s opiniore thLJ included
several norexertional restrictions in Plaintiffsesidual functional capacity, such
as limiting him to “brief and superficial contact with one member of the public on
an occasional Iss” and “occasional contact with coworkers at a work site with six
or fewer workers, or with separate cubicles” (Doc. 4, at L38&}he ALJ’s
decision thus reflects, he gave some welgliir. Hergenrather’s opinion to the
extent she indicated that Plaintiff was not capablketirning towork as a
custodian due to his PTSD.

To the extent Dr. Hergenrather’s opinion can be read as indicating that

Plaintiff’'s depression anBTSDrelated symptoms were sfichdisabling severity

15



that hewould havebeenprecluded from engaging all substantial gainful activity
between September 2009 and September 2018\ therovided specific and
legitimate reasons for discountititat assessment.

First,the ALJnoted thaDr. Hergenrather'spinion was inconsistemtith
themedical records, which showed that Plaintiff quickly reported improvement in
his symptomsvith medicationprescribed by his treating psychiatrist, Dr. John
Willoughby, andmindfulness treatmentith his mental health counselor, Greg
Shanks (Doc.4, at 1022)Plaintiff began seeing Dr. Willoughby in December
2009, and by January 2010 reported that his mood and energy were improved after
having been prescribed new medication. (Doc. 4, at 645). When Plaintiff saw Dr.
Willoughby again in July 2010, Helt he was doing better on medication but
stated that anger control issues were still a problem. (Doc. 4, at§43).

Willoughby adjusted Plaintiff’s medications to address his anger control issued and
in August 2011 Plaintiff stated that he was doing “very well” and had not had any
anger outbursts at all in the last month. (Doc.4, at 636). During much of this period
Plaintiff was also seeing licensed clinical professional counsel Greg Shanks for
meditation and mindfulness training.d@ 4, at 325178). Overall, those records
reflect that Plaintiff benefited from treatment with Mr. Shanks and was better able

to manage his PTSD symptoms. In May 2011, Mr. Shanks observed that Plaintiff's

16



“PTSD symptoms have reduced considerably” andJaiha 2011 visit he said “it
looks like we have completed our work on [Plaintiff's] PTSD.” (Doc. 884
87).

Dr. Hergenrather’s records similarly demonstrate that Plaintiff's symptoms
improved during the course of their treatment relationshijgivémded in October
2010. (Doc. 4, 81:861). In August 2010, Dr. Hergenrather explained that while
Plaintiff continued to experience PTSBlated symptoms, meditation and
exposure had improved his status greatly and treatment should be focused on
increasing his activity level and meaningful social interaction. (Doc. 4, at 816).
The ALJ permissibly gave Dr. Hergenrather’'s September 2009 opinion little
weight in part because it was not consistent with the medical records, which
reflected that Plaintiff’'s symptomsproved with treatment. S@@mmasetti v.
Astrug 533 F.3d 1035, 1041 {<ir. 2008) (holdiig that the ALJ reasonably
discounted a treating physician’s opinion because the medical records did not
support the limitations set forth in the opinioxglentne v. Comm’r of Soc. Sec.
Admin, 574 F.3d at 6923 (9" Cir. 2009) (upholding the ALJ’s rejection of
treating psychologist’s opinion because it conflicted with the psychologist’s
treatment notes). This reason alone amounts to a specific and legitimate basis for

discounting Dr. Hergenrather’s opinion.
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Second,the ALJgave Dr. Hergenrather’s opini@s to Plaintiff's PTSP
related limitations little weighttecause shaid notprovide any supporting
examples(Doc. 4, at 1022)Dr. Hergenrather wrote that Plaintiff would not be
able to comply with his employer’s work expectations because “feelings of
detachment from others, difficulty establishing and maintaining trust in
relationships, irritability and anger outbursts, restricted range of affectuttiffic
concentrating and hypervigilance are core symptoms” of PTSD. (Doc. 4, at 961).
Dr. Hergenrather did not explain how or to what degree Plaintiff experiencesl the
core symptoms, however, and said nothing about whether Plaintiff's symptoms
would prevent him from complying with work expectations at some otheT jab.
ALJ accommodated for Plaintiff's PTSi2lated symptoms in the residual
functional capacity assessmamid reasonably discounted Dr. Hergenrther's
opinion in part because it did not contain any supporting explan&saiBatson v.
Comm’r of Soc. Sec.dmin.359 F.3d 1190, 1195 {XCir. 2004) (explaining that
an ALJ need not accept a treating physician’s opinion “it that opinion is brief,
conclusory, and inadequately supported by clinical findingsiys, to the extent
the ALJ discounte®r. Hergenrather's opinion, thi@ourt concludes the ALJ
provided sufficiently specific and legitimate reasonsifming so.

b. Medical Improvement Standard

18



Because the ALJ permissibly discounted Dr. Hergenratbginion,

Plaintiff's argument that the ALJ should have applied the medical improvement
standard used in continuing disability reviews and closed period cases necessarily
fails as well. Plaintiff's argument begins with the premise fvaHergenrathes
opinionis entitled to controlling weight and establishes that he was disabled from
his May 2009 alleged onset date to September 2010. With disability for that closed
period thus established, Plaintiff argues the ALJ should have applietetheal
improvement standard to find him disabled through the afdtes decision on
September 25, 2018.

Once a claimant has been found disabled, “a presumption of continuing
disability arises” and the Commissioner bears the burden of producing evidenc
sufficient to rebut the presumption of continuing disabiliB€llamy v. Secretary
of Health & Human Sery755 F.2d 1380, 1381{%ir. 1985). Before limiting
disability to a closed period, tl#d_J must follow an eighstep evaluation process
to detemine whether the claimant experienced medical improvefodowing the
disability onset date. Setmore v. Colvin827 F.3d 872, 8736 (9" Cir. 2016).

As discussed above, the ALJ provided specific and legitimate reasons for
discounting Dr. Hergenrather’'s opiniofhis means that presumption of

continuing disability never arose this caseand theeightstepmedical
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improvement standard smply inapplicable.

2. Dr. John Willoughby

Plaintiff argueggenerally thathe ALJ erred by not giving more weight to
treating psychiatrist Dr. John Willoughby's treatment notes and statements he
made describing Plaintiff's anger control problems. For example, Plaintiff points
out that in July 2010, Dr. Willouddy noted Plaintiff was doing better with anger
control on his medications but anger was “still definitely a problem.” (Doc. 4, at
64344). And in May 2011, Dr. Willoughby questioned whether Plaintiff's “anger
issue” was more related to a traumatic brain injury than PTSD. (Doc. 5,-84§33
Notably, however, Plaintiff does not identify any specific medical opifrmm
Dr. Willloughby that he believes the ALJ failed to properly credit.

Treatment notes, in general do not constitute medical opinions. See 20
C.F.R. 8 416.97(a)(2) (“Medical opinions are statements from acceptable medical
sources that reflect judgments about the nature and severity of your impairment(s),
including your symptoms, diagnosis and prognosis, and what you can still do
despite impairment(s),and yiophysical or mental restrictions.’A treatment note
that does not state a medical opinion is not subject to the same scrutiny applied to a
medical opinion. Se®lodesitt v. Astrue2010 WL 3749290, *8 (C.C. Cal. Sept.

21, 2010). Therefore, Dr. Willoughby’s treatment notes are not medical opinions

20



the ALJ was required to specifically weighdiscount SeeTurner v. Comm’s of
Soc. Se¢613 F.3d 1217, 1223Y<ir. 2010) (holding that where physician’s
report did not assign any specific limitations or opinions regarding the claimant’s
ability to work, “the ALJ did not need to provide ‘clear and convincing reasons’
for rejecting [the] report because the ALJ did not reject any ofrfpert’s]
conclusions.”).

The ALJ discussed Dr. Willoughby's treatment notes in his decision,
including those mentioning Plaintiff's anger control issues, and was not required to
provide specific reasons for discounting thdime ALJ also discussed thact that
Dr. Willoughby consistently assigned Plaintiff GAF scores of 55, which are
indicative of moderate symptoms. (Doc. 4, at 1022). To the extent those GAF
scores constitute medical opinions, the ALJ permissibly gave them little weight
because they “aronly snapshots of a claimant’s functioning and consider non
psychological factors such as employment and housing status.” (Doc. 4, at 1022).
The ALJ reasonably found that on the whole, Dr. Willoughby’s treatment notes
showed that “with adherence to a medication regiment and treatment, [Plaintiff's]
symptoms appeared stable and controlled as of the date last insured.” (Doc. 4, at
1020).

3. Non-Examining Physicians

21



Clinical psychologist Dr. Michael Enright testified as a psychological expert
at the heang on remand in September 2018. (Do@t4,04662).Dr. Enright
reviewed themedical records for the period from May 2009 until September 2011
and testified as to Plaintiff's mental functioning and limitations during that time.
Dr. Enright testified that Plaintiff had mild limitations in understanding, remember
and carrying out tasks, moderate to sometimes marked limitations in social
interaction, moderate limitations in concentration, persistence or pace, and
moderate limitations in adapting and managing. (Doc. 4, at-1080). The ALJ
gave Dr. Enright’s testimony great weight and properly accounted for these
limitations in the residual functional capacity assessment by including several
interpersonal and cognitive limitations. S@aunds v. Comm’r Soc. Sec. Admin.
807 F.3d 996, 1006 {XCir. 2015) (“[T]he ALJ is responsible for translating and
incorporating clinical findings into a succinct RFC.”).

The state agency psychological consultadts Marsha McFarlandnd Dr.
Robert Bateendentified similar limitations based on their review of the medical
recordsfor the period prior to September 20{doc. 4, at 1233; 13544).

They further stated that Plaintiff should not be expected to walsétting
requiring close or frequemteraction with othershouldhave limited contac

with coworkers andhe general public, andcheuld not need to respond to frequent
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changes in a work settingPoc. 4, at 12383; 13544). The ALJ gave these
opinions some weight as wedind accounted for these limitations in the residual
functional capacity assessment.

Thesenonexamining medicasourceopinionsare supported by and
consistent with other evidence in the record and constitute substantial evidence in
support of the ALJ’s finding that Plaintiff was not disabled at any time through
September 30, 2011, the date last insuse@Thomas v. Barnhay278F.3d 947,
957 (9" Cir. 2002);Morgan v. Comm’r of Soc. Sec. Admit69 F.3d 595, 600 {9
Cir. 1999) (“Opinions of a nonexamining, testifying medical advisor may serve as
substantial evidence when they are supported by other evidence in the record and
are consistent with it.”)

B. Other Source Opinions

Pursuant to this Court’s remand order, the Appeals Council directed the ALJ
to address the opinion of Plaintiff's treating therapist, Greg Shanks. Plaintiff argues
the ALJ erred on remand by not giving that opinion more weight.

Mr. Shankgs a licensed clinical professional counselor who saw Plaintiff
roughly once every week or two from February 2010 through his date last insured.
(Doc. 4, at 325178).In October 2015Mr. Shanks wrote a letter addressing

Plaintiff’'s symptoms and limitations both at the time of the letter’s writing and
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during the relevant period prior to September 2011. (Doc.987%a1004). Mr.
Shanks provided a detailed assessmePRtaiftiff’'s functioning prior to
September 2011 and concluded that his mental health difficulties would have
prevented him from maintaining felime employment, even of a low stress and
routine nature, without any special employer accommodations on a consistent and
reliable basis.” (Doc. 4, at 1004).

As a licensed clinical professional counselor, Mr. Shanks is considered an
“other medical source” rather than an “acceptable medaaice.”"Molina v.
Astrug 674 F.3d 1104, 1111{ir. 2012). When an “other sourceiedical
provider works closely with and under the supervision of an acceptable medical
source, the other source opinion may be considered that of an acceptable medical
source. Se&aylor v. Comm’y 659 F.3d 1228, 1234{ir. 2011) (citingGomez
v. Chater 74 F.3d 967, 971 {9Cir. 1996)).While Dr. Hergenarather signed
several of Mr. Shanks’ treatment notes, the record does not establish that Mr.
Shanks was working under her close supervision. In addition, Dr. Hatgendid
not sign Mr. Shanks’ October 2015 letter and there is nothing to suggest that she
otherwise endorsed it. Thus, Mr. Shanks is considered an “other sdDticer'.
sources are not qualified ¢five medical opinions but can provide evidence about

theseverity of a claimant’s impairments and how they affect the claimant’s ability
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to work. See 20 C.F.R. 88 404.1513, 416.9%&ile an ALJ must provide
specific and legitimate reasons based on substantial evidence for rejecting a
controverted opinion froran “acceptable medical source,” an “other source”
opinion is not entitled to the same deference and may be discounted if the ALJ
provides germane reasons for doingMolina, 674 F.3cat111112.

The ALJprovided a detailed summary of Mr. Shankeatmennotesand
specifically addressed his October 2015 le{feoc. 4, at 102@1). For example,
the ALJ discussed treatment notes showing that Plaintiff benefited from meditation
and mindfulness training, was better able to focus on various daily tasks, and was
better organized. (Doc. 4, at 326). The ALJ also cited treatment notes from January
2011 showing that Plaintiff reported a positive impact from EMDR treatment.
(Doc. 4,at367).While Plaintiff continued to experience some anger outbursts and
other symptoms during this period, at a March 2011 session Mr. Shanks noted that
he “had a great week with real improvements in functioning”. (Doc. 4, at 378).
And by May and June 2011, Mr. Shanks stated that Plaintiff's “PTSD symptoms
have reduced considerably” and “it looks like we have completed our work on
[Plaintiff's] PTSD.” (Doc. 4, at 38@7). The ALJ reasonably found thiglr.
Shanks’ October 2015 opinion was not supported by his contemporaneous

treatment notes, which by and large reflected that Plaintiff's PTSD and depressive
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symptoms were well controlled and would not have prevented work within his
residual functional capacit{Doc. 4, at 1021). This was a germane reason for
giving Dr. Shanks’ opinion little weighGeeGhanim v. Colvin763F.3d 1154,
1161 (9" Cir. 2014) (recognizing that a conflict with treatment notes is a germane
reason for discounting the opinion of an “other source”).

On August 3, 2018, approximately one month before hearing on remand,
Mr. Shanks provided another opinion in which he states that prior to Plaintiff's
date last insured, he satisfied the criteria of Listing 12.04 for depressive disorders
and Listing 12.15 for trauma and stress related disorders. (Doc. 4, at 1¥2)1
The ALJ considered this opinion bujeeted it for the same reason, namely,
because it was not consistent with Mr. Shanks’ treatment notes prior to September
2011. The ALJ also found this opinion unpersuasive because Mr. Shanks indicated
that he haanly had sporadic contact with Plaintiff over an extended period and
did not feel qualified to assess his current functional status. (Doc. 4, at 1021,
1712). The ALJ considered the criteria of the mental disorder lidtmig®und
that Plaintiff's mental impairments were not of listileyel severity. This step
three findingis not challenged by Plaintiff andssipported by substantial

evidence, including Dr. Enright’s testimankhe ALJ reasonably discounted Mr.
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Shanks’ other source opinion to the contrary because it was not sufficiently
supporte.

C. Subjective Symptom Testimony

Plaintiff argues the ALJ did not provide sufficiently clear and convincing
reasons for discountingshsubje&tive testimony as to the severitylo
symptoms®

The ALJ must follow a twestep process when evaluating a claimant’s
subjective symptom testimonyingenfelter v. Astrues04 F.3d 1028, 10336 (9"
Cir. 2007). At step one, “the ALJ must determine whether the claimant has
presented objective medical evidence of an underlying impairment which could
reasonably be expected to produce the pain or other symptoms alleged.”
Lingenfelter 504 F.3d at 1036. If the claimant meets this initial burden, at step two
the ALJ may discredit the claimant’s subjective symptom testimony about the
severity of s symptoms “only by offering specific, clear and convincing reasons

for doing so.”’Lingenfelter 504 F.3d at 1036.

4 The Commissioner argues Plaintiff has waived this challenge because his brief
includes no substame law, argument, or factual support for his assertion.
Contrary to the Commissioner’s argument, the Court finds this issue was
adequately raised in Plaintiff’'s brief and therefore not waived. (Doc. 7, at 19, 21,
25, 28).
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Here, the ALJ found that Plaintiff meishnitial burden because he produced
evidenceof medically determinable impairments that could reasonably be expected
to causéis alleged symptoms. The ALJ then found that Plaintiff's subjective
statements concerning the intensity, persistence and limiting effduts of
symptoms wereat fully supported prior ttNovember 7, 201,8he date he applied
for Title XVI benefits (Doc. 4, at1018) As discussed above, the relevant period
for purposes of Plaintiff’s Title Il application begemMay 2009 and endedlith
the expiration of his insured status in September 2011.

As the hearingpn remand commenced, the ALJ and Plaintiff's counsel both
ageed that it was not necessary to redo the testimony provided at the original
administrative hearing in November 2015. (Doc. 4 at 1443 At that hearing,
Plaintiff testified thabetween 2009 and 2011 he had problems with recurring
nightmares and PTSEelated flashbacks (Doc. 4, at-76). He testified that he
drove frequently during that period, but by the time of the hearing in November
2015 was driving less frequently. (Doc. 4, at78). Plaintiff further testified that
about once every three monthsing that period he was experiencegsods of
syncopecausing him to pass obDoc. 4, at 798B0).

The ALJ discounted Plaintiff's testimony as to the severity of his symptoms

during the relevant period for three reasons. First, he found that Plaintiff's daily
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activities were “not limited to the extent one would expect, given the complaints of

disabling symptoms and limitations.” (Dat.at 31). The ALJ noted th&aintiff

reported o problems with personal care, cares for his chickens and dogs, has his

meals delivered, does household chores and gardens, goes shopping, and does not

spend much time with others but tries to attend church. @at1021). In listing

these activities, the ALJ cited a function report form completed by Plaintiff in

August 2014~ nearly three years after his date last insured. Even assuming

Plaintiff’'s answers were sufficiently related to the relevant time peiedAt.J

did not explain how any of these activities undermined or were inconsistent with

Plaintiff's alleged symptoms, which included difficulty concentrating, following

instructions, and getting along with others. Absent such an explanation, the ALJ’s

reliance on daily activitiess little more than a boilerplate finding and is aatlear

and convincing reason for discountiBtaintiff's subjective symptom testimony.
Although the first reason provided by the ALJ was not clear and convincing,

the next two reasons wesafficientto sustain hisejection of Plaintiff's subjective

testimony.The ALJ found thaPlaintiff had “made inconsistent statements

regarding matters relevant to the issudisébility.” (Doc.4, at102]). In

particular, the ALJ noted th&taintiff alleged disability in part basea PTSD

related flashbacks and on syncopal episodes that he testified caused him to nearly
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pass out every three months. The ALJ found these allegations were inconsistent
with the fact that Plaintiff émittedto driving frequently from 2009 through 2011,
denial ever passing out while driving, and stated that no treatment provider
precluded him from driving except for smonth suggestion in 2011. (Dat.at

1027). The ALJ reasonably found thalaintiff's allegations that of such severe
syncopal episodes were not consistent with the fact that except for the suggested
six-month periodhe continued to drive and his driving privileges were not
otherwiserestricted.

The ALJfurtherfound the fact tha®lantiff’'s symptoms were generally
controlled with medicatioand treatment undermined his testimony as to the
disablingseverity of his symptoms. For support, the ALJ cited records fiom
Shanks and Dr. Willoughby. As discussed above, those records showed that
Mergenthaler's PTSD symptonmaprovedwith therapy, and his nightmares and
other psychiatric symptoms improved with medication. And #amtiff's
cardiac impairments, the ALJ cited an August 2011 report from consultative
examiner Dr. Simone Musco who evaluated his syncope. @hat1022. At that
time, Plaintiff continued to have episodes of syncope butthaigd were
diminishing in frequency and his most recent one had been six months earlier.

(Doc.4, at772-74). The ALJ permissibly found the fact that his cardiac and
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psychiatric symptoms were generally controlled with medication and treatment
undermined his subjective testimoiBee, e.g., Morgan v. Commissioner of Soc.
Sec. Admin.169 F.3d 595, 599 {SCir. 1999) (ALJ permissibly discounted
claimant’s testimony part based on medical records showing that, contrary to
claimant’s allegations, his symptoms improved medication).

To the extent the ALJ discounted Plaintiff's subjective testimony, the Court
finds that the ALJ provided sufficiently clear and convincing reasons, supported by
substantial evidence, for doing so.

D. Vocational Expert

Plaintiff argues the ALJ’s residual functional capacity finding and the
resulting hypothetical question waneomplete, and the vocational expert’s
testimony consequently had no evidentiary value for purposssnadnstrating
that other work existed in significant numbers in the national economy that
Plaintiff could perform before his date last insured.

The ALJ found that beginning November 7, 2016, Plaintiff would be off task
more than 15% of the time (doc. 4, at 1023) and/tioational expert testified that
eliminated all work. (Doc. 4, at 110@ased on that testimony, the ALJ found
Plaintiff disabled as of November 7, 2016. Plaintiff argihesALJshould have

included the same limitation for purposes of the period prior to his date last
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insured. As discussed above, however, the ALJ properly weighed the medical
evidence an@valuatedPlaintiff's subjective testimonfor period between his
alleged onset date of May 7, 2009 and his date last insured of September 30, 2011.

The ALJ adequately accounted for Plaintiff's mental impairments during the
relevant periodby incorporating the following nonexertional limitations into the
residual functional capacity assessment:

He could tolerate brief and superficial contact with one member of the

public on an occasional basis. He could tolerate occasional contact with

coworkers at a work site with six or fewer workers, or with separate

cubicles. He could understand, carry out, and remember simple tasks and
instructions provided work did not require constant focus or stress. He could
tolerate occasional new learning of simple work tasks.

(Doc. 4, at 1017).

For the reasons set forth above, the Court find that the ALJ was not required
to include any additional imitations in the residual functional capacity assessment,
which was supported by substantial evidence Nesgallanes v. Bower881 F.2d
747, 756 (9th Cir. 1989) (the ALJ need not include limitations not supported by
substantial evidence)he ALJ permissibly found based tire vocational expert’s
testimony that Plaintiff was not disabled at digp of the sequential evaluation

process

V. Conclusion
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For all of the above reasortee Court concludes that the ALJ’s decision is
based on substantial evidence and free of prejudicial legal error. Accordingly,

IT IS ORDERED that th€ommissioner’s decisios affirmed.

DATED this 26" day of August 1019

Kathleen L. DeSoto
United States Magistrate Judge
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