Zhai v. Central Nebraska Orthopedics & Sports Medicine, P.C., et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA
LINCOLN DIVISION

WENJIA ZHAI, Individually, CASE NO. 4:16-CV-3049
Plaintiff,
VS. ORDER ON
CENTRAL NEBRASKA ORTHOPEDICS MOTIONSIN LIMINE

& SPORTS MEDICINE, P.C. a domestic
professional corporation and PHILIP
CAHOQY, M.D. an individual,

Defendants.

For the reasons stated on the record, (Filing No. 162),motiors in limine filed by

Plaintiff, (Filing No. 152), are granted, deniexd,stipulated as follows:

(Court rulingsin RED)

1 To exclude any evidenceformation, or opinion testimony which was not contained
in the Rule 26(a)(2)(B) reports and to exclude any evidence or aptagtimony
which was not timely supplemented pursuant to the Progression Orther B6ederal
Rules oDiscovery.DENIED

2. To excludeany expertopinionsthat the doctors,other than DefendantDr.

Philip Cahoy, could have diagnosed compartment syndrome, and talexahy
expertopinionsthat someother doctor who is not currently a party, or was a party
defendant in the past, violated the standard of care because such @Enton

irrelevant  pursuant to the Federal Rule of  Evidence 401,
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inadmissible under the Federal Rule of Evidence 402, and misleadinguoytheder
the Federal Rule of Evidence 4@3NIED

To exclude any argument, testimony, evidence, or inference thatdubers were
sued and were dismissed from the lawsuit as such argument,ot@stiavidence, or
inferences are irrelevant pursuant to the Federal Rul&vafence 401 and
inadmissible undehe Federal Rule of Evidend82.DENIED

To exclude any argument, testimony, evidence, or inference that ddotors
provided care below the standard of care, and that Plaintdpere expressed an
opinion that other doctors, such as, Steven Schnélé., provided care below the
standard of care as such argument, testimony, evidemdenfrences are irrelevant
pursuant to the Federal Rule of Evidence 401 and inadmissible undeedieeal
Rule of Evidenc&d02.DENIED

To exclude any argument, tesbny, evidence, or inference that, according other
experts not called to testify, other doctors provided care bélewtandard of care as
such argument, testimony, evidence, and inferences arevarglpursuantto the
FederalRule of Evidence401 andinadmissibleunder the Federal Rule of Evidence
402.DENIED

To exclude any argument, testimony, evidence, or inference that the €Hioeters,

in their attempts to relieve the connective tissue around Pfaimerves, may have
damaged the blood ves$sdeeding the nerves or the nerves themselves, and thereby
contributed to Plaintiff's injury as speculative under the Fedetd¢ Rf Evidence

602, and thus misleading to the jury under Federal Rule of Evid&@3cBENIED

To exclude any argument, testny, or evidence that the treating doctors saved

Plaintiff's life and/or did everything in their power to save his lifae issues for the
2



jury to decide are whether Dr. Cahoy breached the standardrefirc failing to
perform testing to rule out the ki®f acute compartment syndrommeheextremities
when the Plaintiff fit the profile of a traumapatient at risk of acute compartment
syndrome in the extremities, and whether Dr. Cahdy®sachcausedPlaintiff's
damagesArgument.testimonyandevidenceelevanto provingbreachn standardf
careand causationdoesnot extendto selfserving statements by the defense and, as
such, are irrelevant pursuant to the Federal Rule of Evidence 401, ss#uenunder
the Federal Rule of Evidend®2,andprejudicialto the Plaintiff andrunstherisk of
confusingthe issues under the Federal Rule of Evidél@&DENI ED

. To exclude any argument, testimony, or evidence that Plaintiff ity ill and
had a high risk of death when he arrived at the hospital. Such argunséintptsy,
and evidence is irrelevant pursuant to the Federal Rule of Evidé&icenadmissible
under the Federal Rule of Evidence 402, and prejudicial t@latiff andrunsthe
risk of confusingtheissuesinderthe FederalRule of Evidence 403DENI ED

To exclude any argument, testimony, or evidence that there were ot@kprelaims
filed against Dr. Paley or any settlements made on émalb as such argument,
testimony, evidence, or inferences are irrelevant pursuant té-eteral Rule of

Evidence 401 and inadmissible under the Federal Rule of EvidencBBR2ED

. To exclude any argument, testimony, or evidence that Dr. Paseydtaerved on any
peer review committees as such argument, testimony, evidendeferenes are

irrelevant pursuant to the Federal Rule of Evidence 401 and inadmissider the

Federal Rule of Evidene®2.DENIED

To excludeany evidenceor opiniontestimonyof the causeof the motor vehicle crash

as speculativepursuantto the FederalRule of Evidence602, becausethe motor
3



vehicle crashinvestigationreport preparedby the NebraskaState Patrol did not
specify a cause for theash.GRANTED

. To exclude any evidence or opinion testimony that Plaintiff lost cbofréhe car
before theaccident, as such evidence and opinion testimony wouddrieeconjecture
on the part of any witness other than the Plaintiff himself, and i& speculative
pursuant to the Federal Rule of Evide662. GRANTED

. To exclude any photographs of the crumpbtest and accident scene. The medical
actions taken or omitted by the physicians were not predicated uporpreor
examination of photographs of either the car or the accident sceephdtographs
of the crumpledcar and the accidentscenewere never patt of the hospital chart
accessible by the Defendants. The photographs of the crumpled car cohehtac
scene had no bearing on the decisions as to the medical care providaidtiti Rbr

on the issues of medical causation. Any such photographs wowdd beelevant,
under Federal Rule of Evidence 401 and inadmissible under the Federal Rule of
Evidence 402; and, cumulative, unfaigsejudicialto the Plaintiff, andwould confuse
theissuesinderFederal Rule of Evidenci3.

AGREED



14. To exclude the results of the neuropsychological findings and opinions dsgwn
clinical psychologistChristophelS. Rathburncontainedn his consultation of June 2,
2014, at Bryan Hospital, and to exclude the results and the findings amanspof
Robert G. Arias, Ph.D. contained in his August 12, 2014 neuropsychological
evaluation. Such findings and opinions are irrelevant, inadmisséd could
potentially confuse the issues pursuant to Federal Rules of Evidence 401nd02, a
403, respectively. FurtheDr. Arias candidly admitted in the first sentence in the
Conclusion of his evaluation that “These results revealedttatavere affected by
language/cultural factors and his motor limitations given the &gutrd his bilateral
upper extremities,” andhus, such findings and opinions should be excluded as
unreliable under the Federal Rule of Evidence 702 for lacking reliapleatpon to
methodologyDENIED

15. To excludeany referenceto any experttestimonyby A.L. JacksonSlappy,M.D.,
(41:1442:20) critical of the ER physician who did not intubate the Plaintifthin
presence of a Glascow Coma Score of 8, and the fact that morésulted fronthe
failure of the ER physicianto protectthe airway asirrelevantpursuant to the Fkeral
Rule of Evidence 401, inadmissible under the Federal Rule of Evidéifeind
confusesheissuesindertheFederaRuleof Evidence403.DENI ED

16. To exclude any reference to the fact that Defense counsel made atioabje any
discovery testimony during the pretrial phase of this case #sviareg pursuant to the
Federal Rule of Evidence 401 and inadmissible under the Federal Ruledeh&si
402. The court will be ruling on the objections in Filing No. 157. The partgesea

that the objections themselves will not be referred to in frorteojury.



17.

20.

To exclude as speculative any opinion testimony that there was i qekforming
fasciotomies if the condition precedent, i.e., a diagnosis of compartment
syndrome, is not admitted as probable or factual because no tgstifighess has the
requisite personal knowledge to testify to such risk under Federal Rideidgnce
602.DENIED

To excludeany opinion testimony or argument by Defendants or Defendants’ counsel
that there was no evidence from which the jury could deteritiiae performing
surgical fasciotomies would have made a difference due to theopshviexisting
trauma from the car aa®nt because Plaintiff need not prove that the fasciotomies
would have been successful, only that the fasciotomies, more likely thawauld
have prevented the death of the nelaredmusclesn theforearmsAs such allowing
testimonyto the contrarywould confuse the issues and mislead the jury under the
Federal Rule of Evidence 403.See Snyder v. Contemporary Obgetrics &
Gynecology, P.C., 258 Neb. 643, 605 N.W.2d 782000).DENIED

To exclude any opinion testimony that the encephalomalsithan the body of the
corpus callosum is a contributor to the ongoing neurological deficite extremities

as unreliable application to methodology under the Federal Rule of Evidencad’02 a
speculative under the Federal Rule of Evidence 602. Fuahentestimonyrunsthe

risk of confusingthe issuesof this caseunder the Federal Rule of Evidend@3.

DENIED

To exclude any opinion testimony that the cavitary foci within the antespecas of
the globus pallidus bilaterally is a contributor to the ongoing neura@bdeficits in
the extremities as unreliable application to methodologgerthe FederalRule of

Evidencer02 andspeculativaunderthe Federal Rule of Evidence 602. Further, such



testimony runs the risk of confusing the issues of this case under thalFedler of
Evidence 403DENIED

21 To exclude any opinion testimony that the brain iron accumulation is aledotrto
the ongoing neurological deficits in the extremitiesas unreliable application to
methodology under the Federal Rule of Evidence 702 and speculative under the
Federal Rule of Evidence 602. Further, such testimony runs the risk osicanthe
issues of this case undide Federal Rule of Evidence 403ENI ED

22. To exclude any testimony or comments by Defendants’ counsel, expeessaés, etc.
that:

a. DefendantPhilip CahoyM.D., is a “good doctor”, or similar testimony or
comments. This type of testimony is inadmissibdeause: (1) it is irrelevant
under Federal Rule of Evidence 401; (2) it is inadmissible uhedfederal
Ruleof Evidence402;and,(3)it constitutesmproper character evidence under
Federal Rule of Evidence 404(a)(1). If the Court allows the Defesdant
introduce character evidence of this nature, Plaintiff estpihe be allowed to
crossexamine Defendant Philip Cahoy, M.D., and his character witnesses
with regard to specific instances of Defendant Philip Cahoy, M.@ifsluct

andcharacterDENIED

b. Any testimonyor commentby Defendants’counselconcerninghe effect the
verdict would have on the Defendant Philip Cahoy, M.D., or Defendant
Central Nebraska Orthopedics & Sports Medicine, P.C., or stemrdingin
the community, as irrelevant under the Federal Rule of Evidence 401,
inadmissiblaindertheFederaRuleof Evidence402,andmisleading to the jury

and confusing the issues under Federal Rule of Evidence®dEISEED



c. Any testimonyor commentby Defendants’ counselregardingthe alleged
reasons why Philip Cahoy, M.D., decided to become a physiciantyptasf
testimony is inadmissible because it is irrelevant to any issue jury to
decide in the case under the Federal Rule of Evidence 401 and thus
inadmissible under the Federal Rule of Evidence 402. Any such comment or
testimony could only be designed to create sympathy for Philip Cah®y, M
and attempt to bias the jury against the Plaintiff's case thadifging as
unduly prejudicial tahe Plaintiff and confusing the issues under the Federal
Rule of Evidencd03.DENIED

d. Any testimony or comment by Defendants’ counsel, expert witsgsse.,
that they extend sympathy to Plaintiff for his injuries. Any such conbiimgn
Defendants’ counsel, expert witnesses, etc.,inadmissible because it is
irrelevant to any issue to be decided by the jury in the case. Furthesyemy
comment could only be designed to create sympathy for Philip Cahoy, M.D
by establishing he is compassionate towards the Plaintiff andro@ucabout
the circumstances, thus, such testimony and comments are as unduly

prejudicial to the Plaintiff under the Federal Rule of Evidett® DENIED

e. Any testimony or comment by Defendants’ counsel, defendants, expert
witnesses, etc. that Defendant Philip Cahoy, M.D., made the 1980 ©lymp
team and was a member of the University of Nebraska gymnastos as
irrelevant under the Federal Rule of Evideril and inadmissible under the
Federal Rule of Evidence 402ENIED

23. To exclude any argument of counsel designed to make the jury reach that wverd

this case based on how such a decision would affect their own 8ueh references



24.

25.

26.

could include using the “Golden Rule” or other arguments concehanganaward

in this casecould affectthejurorsthemselvesnd/or others. Of particular importance
in this case would be a suggestion that a verdict in favor of th@ifflevould limit or
impair access to healthcare or raise the cost of healthcare. Whis jrequirel to
decide this case basegdon the evidence that is admitted by the Court and the law
which they are given. Any such argument or comment is irrelevant in prachg) df

the casender the Federal Rule of Evidence 401, inadmissible under the Federal Rul
of Evidence402,andconfusegheissuesandmisleadghejury undertheFederal Rule

of Evidence403.AGREED

To exclude any reference that Defendant Philip Cahoy, M.D., persondllyaweto

pay anyjudgmententeredn this case,rrelevantunderthe FederalRule of Evidence
401,andinadmissiblaindertheFederaRulesof Evidencet02and

411.SeeKreshav. Kresha, 216 Neb. 377 (Neb. 1984).GREED

To exclude any reference from Defendants’ counsel or witnesses dérectly or
inferentially that a jury awardis free of state,federalincometax, or any other taxis
irrelevantunderthe FederalRuleof Evidence401 andinadmissibleunder theFederal
Rule of Evidence402, asexplainedby Maricle v. Spiegal, 213 Neb. 223, 231, 329

N.W. 2d 80, 8§1983).AGREED

To exclude any evidence of one witness testifying or alluding to tligbdry of any
otherwitnessduring trial assuchevidenceasallusionis irrelevantunderthe Federal
Rule of Evidence 401, inadmissible under the Federal Rule of Evidence 402, and
misleading to the jury under the Federal Rule of Evidence 403, since it iotheger

of the jury to determine the weight of any and all admitted evidérekl ED



27. To exclude any evidenceor information that was requestedfrom Defendantsin
discovery to which Plaintiff has objected for the previously stgtednds DENIED

28. To excludeany use of any depositionincluding excerptsof depositiontestimony
without producing or identifying the deposition excerpts which will usedto
Plaintiff's counsel in advance trfal. DENIED

29. To exclude any attempt to use the Plaintiffs Complaint and/or Amendetpl@int
in this case as an admission against the interests Bfaimgiff. DENIED

30. To preclude counsel from creating evidedceing or by argument. Plaintiff requests
that Defendants’ counsel be limited in their argument to jting to statements
concerningheevidencean thiscasetheapplicabldaw of Nebraska, and to reasonable
inferences drawn from those facts aaev. Evidence cannot be created through
counsel’'s argumentTo the extent Plaintiff is statinglefense counsel’s closing
argument cannot argue facts that were not received, tlasofutourtroom practice
applies equally to both sides. Counsel for all partigea

31 To exclude any testimony about crystal ball predictions or the mythicakcepe as
such testimony is inadmissible pursuant to the Federal Rule of rieadsO?2.
DENIED

32. Toexcludeanyevidenceor argumenthatreferencegury verdictsin otherparts of the
United States in civil actions as irrelevant under the Federld & Evidence 401,
inadmissible under the Federal Rule of Evidence 402, and misieaalithe jury

under the Federal Rule of Eviderd3. AGREED

33. ToexcludeanyquestionsegardingPlaintiff's reasondor seekingegalcounsel, or any
questions or evidence regarding the time and manner in wégal counselwas

soughtor anyreference$o any mattersdiscussedby Plaintiff and his counsel or those



35.

36.

persons employed or retained by counsel as irrelevant under teeaF&ule of
Evidence 401, inadmissible under the Federal Rule of Evidence 402, andafigtent

prejudicial to the Plaintiff under the Federal Rule of Evidefit®& AGREED

. To excludeex parte statements: That the Defendants’ counsel and witnesses not

tender, refer to, read from, or exhibit aey parte statements or reports from any
witness who is not then and there on the witness stand, under oatylgectto
crossexaminationby Plaintiff's counselas suchtestimonywould be inadmissible
hearsay under the Federal Rule of Evidence 802 and speculative under tteé Feder
Rule of Evidenc&02.DENIED

To exclude probable testimony: That the Defendants’ counsekitnesses not
mention or state to the jury the probable testimony of a witness svlabsent,
unavailable, or not called to testify in this cause as such testimonyd vioeu

inadmissible hearsay under the Federal Rule of Evidgd2eDENI ED

To excludead hominem additions to the legal standard of care: Under Nebraska law,
Defendants were required to use the ordinary and reasonable carg,asHill
knowledge ordinarily possessed and used under like circumstapaeerbbers of
that profession engaged in andar practice in this or similar localities. Therefore,
any reference, argument, or inference thatxeendanthealthcareprovidersactedn

good faith, and intendedto do the best they possibly could for the Plaintiff is
irrelevant under the Federidlle of Evidence 401 and inadmissible under the Federal
Rule of Evidence 402. Likewisanyreciprocalreferenceargumentpr inferencethat
Defendantdiad no intent to harm the Plaintiff or disregard their medical knowledge
while treating the Plaintiffd also irrelevant under the Federal Rule of Evidence 401

and inadmissible under the Federal Rule of EvidenceBRlI ED



37.

38.

39.

40.

To exclude medical literature, texts, and the like on direct exatron which have
not been disclosed in discovery or by the panpiesr to trial: All parties should be
prohibited from using any literature that has not been previouslyodestito other
parties pursuant to discovery rules. This prohibition does notdaataterials to be
used during crossxaminationAGREED

To exclude the witnesses listed in discovery but not called: Thendahts should be
precluded from commenting in the presence of the jury thatinenitnessesvere
listedin discoveryby thePlaintiff, but werenot calledto testify. Any comments are an
invitation to the jury to speculate as to a reason for the absence otrtbesySuch
comments are thus irrelevant and inadmissible under the Federal Rteglence
401 and 402, and misleading to the jury under the Federal Rule of Evid@8ce

DENIED

Jury nullification arguments: Any argument that a money verditit net restore
Plaintiff's abdominal injury, that big verdicts harm the econommgke it more
difficult for doctors to practice medicine, only enrich lawyersay other appeal to
sympatly and emotion which may indirectly encourage jurors that a verdidten t
amount of the harms and losses will not change anything which happeihedpast

are irrelevant under the Federal Rule of Evidence 401, inadmissible hedesderal
Rule of Evidence 402, and unduly prejudicial to the Plaintiff under the Fedeml Rul

of Evidence403.AGREED

Any argument or suggestion that the professional corporatiorhbagdtprovider is a
"good neighbor”, "good corporate citizen", or any othghominem refererces to an
alleged corporate character as inadmissible charactereadinder the Federal Rule

of Evidence 404(a)(1), irrelevant under the Federal Rule of Evidence 401, and



inadmissible under the Federal Rule of Evide#@2. AGREED

41 Any references or d@ments regarding what type of law either counsel practices
including what type of clients or specific clients counselemntty represents or has
represented in the past, the number of jury trials that they have etechptounsel’'s
past experiences, labor otherwise as irrelevant to the determination of any issue in
this case under the Federal Rule of Evidence 401 and inadmissible unéedtéral

Rule of Evidencd02.DENIED

42. Any examination, crosexamination, other questioning, testimony, referetme
argument or exhibits pertaining to any claim that people who arevedanh litigation
tend to have more physical complaints or lingering complaints oithieg complain
about their injuries longer than those not involved in litigaboany suggeson by
Defendants’ counsel that the injuries suffered by Plaintiff are exaggerated or
embellished because Plaintiff is seeking money damages. fratss are irrelevant
and immaterial under the Federal Rule of Evidence 401 and inadmisaitiée the
Feceral Rule of Evidence 402. Furthet,is an improper commenton Plaintiff's
exerciseof his right to present his case to the jury, is a generality without any
indication of similarity with or application to Plaintiff's physi@mplaints and is an
improper comment on Plaintiffgedibility which is prejudicialto the Plaintiff under
theFederalRule of Evidence 403See Yingling v. Hartwig, 925 S.W.2d 952, 9557
(Mo. App. W.D. 1996) (trial court committed reversible error by permitting
Defendant's independent medical examiner to offer such opinionsllifaf the
reasons stated above). It is of note that there is no evidence to shgg&saintiff's

injuries are exaggated or embellished because of litigatisitcREED
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43. To exclude demonstrative evidence: Defendants’ counsel should bedecdrom
referringto or allowing to useany demonstrativeevidenceduringvoir dire oropening
statementor otherwiseuntil the demonstrativeevidenceis admitted intoevidence.
Counsel shall exchange the demonstrative aids they intend to usg theiopening
statement and confer in good faith to resolve this issue, recognizingpé¢haty will
best understand this case if the anatomy involved is introduced frowutbet of
trial.

IT IS ORDERED:

March 23, 2018
BY THE COURT:

s/ Cheryl R. Zwart
United States Magistrate Judge




