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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT CF NEBRASKA

THOMAS GRIMM, CASE NO.: 8:11CV392
Plainiff,
AGREED PROTECTIVE ORDER

)

)

)

)

Vs, )
)

WERNER CO. )
)

)

Defendant.

AND NOW, this _fot_rl_ day of March, 2012, it is hereby ORDERED and
DECREED that:

(A)  Certain documentary information to be produced by the Defendant, Werner
Co. (“Defendant”) will be produced to Plaintiff's counsel subject to the provisions of this
Order.

(B)  Documentary information obtained in discovery from Defendant which has
not been designated as confidential is not subject to this Order.

(C) Defendant may designate material they produce as “Confidential” or
Subject to Protective Order”. Prior to designating any materials as “Confidential” or
“Subject to Protective Order”, the Defendants are required to make a good faith effort to
determine that the material is entitled to protection. Confidential documents will include
only those documents and information containing a trade secret or confidential business
information, including confidential research, development ar commercial information;
engineering drawings and design information; proprietary manufacture and assembly

information; confidential and proprietary meeting minutes, memoranda, and
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communications; and other confidential design, development, manufacture, assembly
and supply information. 1n any proceeding to determine whether any document is
entitled to protection as a Confidential document under applicable law, the fact that this
agreement was made will have no weight in the decision to extend protected status 1o the
documents and the burden of proving any protected status remains upon the party
bearing that burden under existing Nebraska law. In the event that any party disagrees
with a Defendant’s designation of any item as Confidential and subject to this Order that
party shall, no later than thirty (30} days prior to trial, send a notice to the Defendant’s
counsel specifving the items in question. For any document which the Defendant wishes
to continue to protect as confidential, Defendant shall file &8 motion within 14 days of
receipt of this notice seeking a determination of the document's status under applicable
law and stating the reasons it should be provided confidential status.  Any such items
specifically identified in Defendant’'s Motion shall continue to be treated as confidential
and subject to this Order until such time as this Court rules upon the Defendant’s motion.
(L) Except with prior written consent of the Defendant or upon order of the
Court, or as otherwise provided herein, the designated confidential documents or
information contained therein may be shown, disseminated or disclosed by a Receiving
Party only to the following persons:
1. The receiving party’'s counsel of record in this case, including
other members of counsels’ law firm, including employees, subject to the

provisions of paragraph (1) below.



2. Expents and consultants retained by the Receiving Party for
the preparation, or trial of this case, provided, however, that no confidential
information shall be disseminated {o any expert or consultant (i) who is an
employee of a direct business competitor (e, in the business of ladder
design, manufacturing, sales or service) of the parly producing the
information; or (i} who is employed by a direct business competitor of the
party producing the information and who directly participates in the design,
manufacturing, marketing, or service activities of such business competitor;

3. Counsel of Record, or attorneys actively investigating and
pursuing claims for individuals who are involved in litigation against
Defendant in which it is alleged that a user of the KMT2-13 or other Werner
or Keller articulated ladder manufactured by Defendant and suffered
personal injury as the ladder was notfree from defect and had a tendency to
slip out from under a user, provided such disclosure is not otherwise
restricted by Nebraska law, or otherwise prohibited by the terms of this
Protective Order,

4. The Court, the court staff, wiinesses and the jury in this case,
after compliance with the provisions of paragraph (L) below;

5. Mediators or Arbitrators; and |

8. Entities who disclosure is required hy applicable law. In the

event disclosure is intended to be made under this section (D){6), the under
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signed will provide fourteen {14} days wrifien advance nofice to the
undersigned counsel of record for Defendant.

(E)  Any recipient of confidential méierial shall not disclose the information fo
any other person to whom disclosure is not authorized by the terms of the Protective
Order and shall not use the information for purposes other than the preparation of this
action for trial, except for those who receive documents subject to paragraph (D){(3), who
may use such documents for the evaluation and/or prosecution of their claim. Any
recipient of documents subject to this Order shall ensure that its confidential status is
maintained. This provision will not apply to documents or information which was
designated as Confidential but was subsequently determined to not be entitled to
protection by order of this Court; or o disclosure ordered by the Court:

{F) Betore receiving access to any of the protected documents or the
information contained therein, any recipient of designated Confidential information shall
be advised of the terms of this Order, shall be given a copy of this Order and shall agree in
writing, by signing a copy of this order, fo be bound by its terms and subject to the
jurisdiction of this Court. A person receiving confidential material under paragraphs
(D)(3) shall not make further disclosure or dissemination of the material, unless it no
longer retains confidential status pursuant to written consent of Defendants or order of
this Court. The Recelving Parfy’'s counsel shall maintain and furnish to counsel for
Defendanis at the conclusion of the litigation, including appeals, or if during the course of
this action there is a good faith claim that there has been a vicolation of this order, a list or

description of which protecied documents have been disclosed fo each recipient.



Disclosure in this list of any consulting expert shall not affect the privilege relating to
disclosure of consulting experts. Defendant agrees that any inquiry made to a censulting
expert related to this Order will be related to the enforcement of this Order.

(GY A document subject of this Order may be used in the {aking of depositions.
However, such documents and the statements contained in the documents shall remain
subject to the provisions of this Order. A document subject tc this Order may be marked
as an exhibit to a deposition, but it will not be attached to the deposition transcript as an
exhibit or lose is status as a protected document. Further, additional portions of a
deposition may be designated by Defendants as subject to this Order and as confidential.
Defendant shall have 15 days after receipt of the transcript in any form to designate
portions of a transcript as confidential.

{(H) All documents generated by Defendant claimed to be subject to this Order
as Confidential shall be treated as authenticated business records under Nebraska law
and/or Federal Rules of Evidence 803(6) without further proof, testimony or affidavits, but
objections to admissibility on grounds of relevance or otherwise are preserved.

) Counsel for Plaintiff agrees that anyone working in his offices to whom
confidential information is transmitted will familiarize themselves with the terms of this
Protective Order, and be instructed that they are bound by the Order just as Plaintiff's
counsel is bound by the Order.

(53 Plaintiff's counsel may make copies of the documents and other materials
produced for use by Plaintiff's counsel, consultants and expert; provided, however, that

any such copies, the original copies provided under this Order and designaied



Confidential and any copies provided to any other person are retrieved by Plaintiff's
counsel and are returned to Defendant’s counsel within thirty (30) days from the entry of a
final judgment or other final resolution of this matter. Cost of mailing will be borne by the
Defendant.

(K}  Any recipient of confidential information under this Order shall not advertise
that they have the specifics of any confidential information obtained from Defendant
through discovery in this case, and which is subject to this Order whether described
specifically or generally. Neither the documents covered by this Order nor the
substantive information contained therein shall be cited, quoted or otherwise disclosed in
any publication or oral presentation by Plaintiff, Plaintiff's counsel, technical consultants
and/or experts.

(L} PROCEDURES FOR FILING OF DOCUMENTS DESIGNATED AS
CONFIDENTIAL, OR FOR USE AT TIME OF TRIAL.

1. NOTICE OF INTENT TO FILE. Before any party other than the
party originally producing a document (i.e. a non-producing party) submits to or files with
the Court or Clerk any document or information designed as Confidential in connection
with any motion or hearing, the non-producing party must give the producing party written
notice of such intent to submit or file. The Confidential information to be submitied or
filed shall be identified with specificity, in order o allow the producing pany to file a motion
for protective order.  Nothing in this Order shall be deemed to require prior notice of the
non-producing party’s intent to use Confidential documents at any deposition or at the

actual trial of this cause.



2. RESTRICTED ACCESS FILING. Al documents that are e filed with
the Court that contain any portion of any document designated as Confidential or
information taken from any document designated as Confidential shall be electronically
filed with restricted access in accordance with NECivR 5.0.3.

3. Prior to attempted introduction of any designated confidential
document into evidence at that time of trial, the party seeking admission of any such

confidential document shall notify opposing counssl and seek a determination from the

Court regarding the terms and conditions for any such evidentiary use.

DATED: March _20 | 2012,

THOMAS GRIMM, Plaintiff,

By: W//ﬁ/éﬁ%ﬁ

Michael J. J nok, NSBA #12027
JAVORONQOK & LAN
2425 Circle Drive, Suite 100
Scottsbiuff, NE 69361
Phone: 308/630-0808
Fax: 308/630-0771
E-mail: mjjlaw@aol.com

And

Michael J. Dyer, NSBA #19487
DYER LAW OFFICE

10730 Pacific Street, #111
Omaha, NE 68114

Phone: 402/393-7528

Fax: 402/301-2289

E-mail: Mike@Dyertaw.com

WERNER CO., Defendant,

K

,H-*-f“" \} e
n S Gealy; NSBA #17051
Baylor, ) uﬁfss,dramlt & Witt
Wells Fargo Center
1240 "O" Street, Suite 600
Lincoln, NE 68508
Telephene: 402/475-1075
Fax: 402/475-9515
E-mail: sgealy@baylorevnen.com




Signed and entered this 281N day of March, 2012;

/sl Lyle E. Strom

United States 8Tt Judge
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