
1

2 UNITED STATES DISTRICT COURT

3
DISTRICT OF NEVADA

4

5 EDWIN K. SLAUGHTEK  REBECCA FLINN, Case No.: 2:O8-CV-01223-RCJ-GW F
and SIEL and CAROL HLATTY , individually

6 and on behalf of al1 others similarly sittzated
o

7 Pi
aintiffs,

8
vs.

9
UPONOR, 1NC., a M innesota com oration; ORDER ON DEFENDAG  INTEKSTAI'E

10
UPONOR NORTH AMERICA  m C., a PLUM BING & AIR CONIIITIOM NG,

1 1 M irm esou corporation; RCR PLUNIBm G A'ND I,I ,CSS M OTION FOR ATTORNEYS'
M BCHANICAL, IN C., a California corporation; FEES ANm  COSTS

12 m TERSTAI'E PLUM BING & AIIR
CONDITIONW G, LLC, a Nevada lim ited13
liability oompany; UNITED PLLFM BW G, LLC,

14 a Nevada lim ited liabiiity comparly;
FERGU SON ENTERPPJSES, m C., a Virginia

15 ion; HUGHES W ATER & SEW ER LP
,corporat

a Flozida limited partnership and successor by16
m erger to STANDARD W HOLESM .E

17 SUPPLY COO AIW , a dissolved Nevada
cop oration; 11D SIJPPLY CONSTRUCTION

18 stppt
.v LINIITED PARTNERSHIP, aFlorida

9 lim ited partnership,' DOES 1-30, ROEl
CORPORATIONS I-X'A-X.

20
Defendants.

21

22

23 This case is a class action lawsuit against Defendants, who are alleged to have naanufactured,

24 marketcd
, 
distribuled, and/or installed allegedly defective plum bing components, wbjcb Piaintiffs

25 allege caused harm . or are likelj' to cause halml in the futtlre. to their residences located in Clark

26 Countl'. Nevada. The case has been disnéssed Mrith prqjudire. Before tlae Coun is Defendmat

27 IINTERSTATE PLLIMBING & .XJR CONDITION-ING. Ll .C''s Motîon for At-tozneys' Fees and Costs.

2F j I p J? 54 . AE s:ated herzin. tiw àttoti o:? is Grauted. ilk parL.

I
I
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1 The Court awards Defendant INTERSTATE PLLM BW G & AIR CONDITIONINQ LLC

2 e111): percent (20OA) of its requested attorneys' fees and non-taxable costs, including experts' fees

3 and travel expenses, in the total am otmt of $53,831.25.

4 The Court awards Defendant INTERSTATE PLIJM BING & AIR CONDITIOO G, LLC

5 taxable costs in the amount of $15,469.00.

6 As such, the total award of fees and oosts to Defendant INTERSTATE PLUM BLNG & AIR

7 CONDITIONLNG, LLC is $69,300.25.

8 The Court awards Defendant W TERSTATE PLUM BING & AIR CONDITIONING, LLC

9 ostjudsnent interest at tlle federal judgment rate. The weekly average of tllc l-year constant

10 maturitjr Trewsttt'y yield for the w eek before January 27. 2010 is .31% . The daily rate for post-

1 1 'udm ent interest is .00000849315 ($.0031/365). Post-judgment interest will accumulate at $.58/1%

12 tmtil satisfied (.00000849315 * $69,300.25).

13 1. FINDING S OF FACT

14 1 . ()n July 28, 2008, Plaintiffs Edwin K . Slaughter, Rebecca Flinn, M e1 Healey and

1.5 Carol Healey filed the present actiom on behalf of themselves and a11 others similar situated, in the

1 6 Eighth Judicial District Court in Ciark Cotmty, Nevada. Plaintiffs allege that Defendants Uponor,

17 lnc., RCR Plumbing & M echnnical, Inc., interstate Plumbing & Air Conditiorting, LLC, United

18 Plumbing, LLC, Ferguson Enterprises, lnc., and I'lughcs W ater and Sewer LP are engaged in the

19 business of designing, developing, manufactuling, distributing, m arketing, selliug, and installing the

20 w îrsbo PEX plumbing system , including W irsbo brass fittings, as part of the potable water supply

21 systems of residential dwellings in Clark Cotmty, Nevada.

22 2. 
Plaintiffs allege that 'çyellow brass'' W irsbo fittings installed as pad of W irsbo

23 plumbing systems in residential dwellings iu Clark County, Nevada, are defective due to a process

24 referred to as dezincification. Plaintiffs sued the Defendam s, including INTERSTATE PLIJV BIN' G

25 (t ..AJ.R CON-DTTION-TNG, LLC. under the foliowing theories of liabilitl': (1 J product liability; (2)

26 stric: ilability; (3 ) breach of express warl-anp'': ï 4 ) breach o1' implied warrantyt (5 ) breacb of warranty

o . 
I

- 7 Iof meahantibility; and t.6) negligence. Piaintiffs sough: gznera! aud spccial damages in excess of' j
-' E' ISL ) (?. tltèlth.t-ltlo . 0(? . 

1
-  1

I !

- ..
n 

.. j ) (1 ;L s t j ( ..n ky , . .



3. On September 15, 2008, Defendant Uponor, lnc. rem oved the lawsuit from Clark

2 Cotmty District Court to Federal Court pursuant to the Class Action Faimess Act (ttCAFA''). (# 1)

3 4. On April 20, 2009, Plaintiffs filed a Motion for Class Certif oation. g# 1 10J 'f'he

4 Court thereaûer pennitted a period of discovery and through various extensions, set a hearing for

5 laintiffs' M otion for Class Certiiication on January 25, 2010.

6 5. A substantial part of the discovery conducted by Defendants to date, including

7 efendant W TEILSTATE PLUM BING & AIR. CONDITIONING, LLC, has been to defend againgt

8 Plnintiffs' M otion for Class Certification.

9 6. Througbout the discoveor period, Defendants, including Defendant INTFRSTA'IY

l 0 LIJM BING & M R CONDITIONING, LLC, attended and participated ill numerous depositiorxs,

l 1 including an estimated nine (9) out of state depositions, reviewed and investigated thotlsands of pagcs

12 of docum entation disclosed by the Plaintiffs, retnined experts, attended destructive testing ancl/or

13 visual impections of at lemst :ii ve (5) homes, and attended metallurgical testing of plumbing

14 components selected by Plaintiffs at Seal Laboratories in El Segundo, Caiifornia. This diseovery was

l 5 all primarily geared towards defeating Plaintiffs? M otion for Class Certification.

16 7. Since the initiation of tltis case, tbe D efendants have cngaged in num erous motion

17 filings and argum ents primazily relating to discove!y and concenls of class certification. These

18 Motions included a Motion for Preliminary lnjunction and/or Temporary Restraining Order fle.d b),

19 Defendants Ferguson Enterprises, lnc. and United Plumbing, LLC (# 209), which Defendant

20 PWERSTATB PLUMBIN'G & A.IR CONDITIONING, LLC joined, and Plaintiffs' Motion for Leave

21 to File a Second Amended Complaint (# 2191, which the Dcfendants, including INTERSTA'IY

22 PLLTM BING & ./tIR CONDITIOM NG, LLC, opposed.

23 8. On December 3, 2009, Piaintiffs ûlcd a Notice of W ithdrawal of M otion for Class

24 Certificalion. f# 278J Plaintiffs (lid no! seek lealzc of the Court êo file im amended somplaint to

25 withdraw the class allcgations from thcir pleadings.

26 9. On Deccmber 7- 3009. Plaintiffs filed a M otion to Voltmtarily Dism iss this litigation

27 in its entirety. t'# 285j On Januao' -27. 2O1 0, this Court cntered an Order p'anting Piaintlffk' Motion

-
n8 for R-oltzntalp Disnlissal- in pan. and disnlisstxl this lav/suit vith preiudice. inzludillg al1 aliegations in

:
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1 the Complaint. g# 34% The Court expressly rmameeluusdiction to consider Motions for Atlomeys'

2 Fees arld Costs filed by the Defendants, includiug INTERSTATE PLLTMBING & AIR

3 CONDITIONING , LLC.

4 10. W TERSTATE PLU.MBINC & AIR CONDITIOM NG, LLC filed its Motion for

5 Attorrlelrs' Fecs and Costs on February l0, 2010. (# 3541 On March 1 1, 2009, INTERSTATE

6 LUM BING & AIR CONDITIONING, LLC filed its Repiy to Plainéffs' Opposition to its Motion for

7 Attorneys' Fees and Costs, in which INTERSTA'IE PLUM BING & AIR CONDITIONW G, LLC

8 supplemented its Motion w1t.11 additional fees and costs incurred since iiling its oribnal Motion, and

9 included an Affdavit from Eileen Mulligan Marks, Esq., in compliarlce with LR 54-16. g# 369)

10 1 1. INTTERSTA'T'E PLUAIBING & .A.IR CONDTTIONTNG, LLC rrquested au award of

1 1 attorneys' fees aud non-taxable costs, including experts' fees and travel costs for attending nmnerotls

12 out of state depositions noticed by Plaintiffs, in the amolmt of $269,156.26. INTERSTATE

13 PLUNIBING & AIR CONDITIOM NG, LLC also requested tU able oosts in the amount of

14 $17,178.44. ln all, INTERSTATE PLIJMBING & AIR CONDITIONING, LLC requested its

15 attorneys' fees, non-taxable costs, and taxable costs in the total amount of $286,334.70.

16 12. At the hearing on M ay 10, 2010a this Coart awarded INTERSTATE PLUM BING &

17 A.'Ilk CONDITIOM NG, LLC 20%  of its attorneys' fees and non-taxable costs, and ordered the re-

l 8 taxing of costs to confmn that no amount of attorneys' fees and non-tu able costs were included irl

19 he origirlal taxation of costs.

20 13. On M ay 25, 2010, INU RSTATE PLUM BW G & AIR CONDITIONW G , LLC ftled

21 its amended bill of costs conGrming its taxable costs in the total amount of $17,1 78..44 (/422) and

22 furthcr confirming that those eosts do not include am ' attorneys' tirne or any ottter m atter not properly

23 taxable under LR 54-1 through LR 54- 15 and 28 U.S.C. j 1920-1924.

24 14. On June 4, 2010, Plaintiffs filed an Objeetion and a Motion to Re--rax Costs (#W32).

25 IINTETLSRWTE PLLAIBING & .ztlR CONDITIONLNG, LLC filed a Reply to Plaintiffs' Objection and l
l 1

26 ks4oîïon to Re-ffax on June .2 l . J201 0 4/4382. arld Plainliffs filed a Repll on June 28- 2O1 O (t144463. ,4
j '

27 il-ieal'ing u'as ileld ol) August 1 3 . 2(1 1 O and the Ooul-t issued a formal Ordcr on Septembcr 2(.,. 2t11 O re-
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1 taxing INRYRSTATE PLUM BING & Am  COM XTIONING, LLC'S costs in the am ount of

2 $15,469.00. (*W53)

3 H. CONCLUSIONS OF LAW

4 1. The Court expressly retained jurisdiction to rtzle upon the Defendants' Motions for

5 ttorrteys' Fees and Costs.

6 2. Local Rule 54-16 outlines the following factors to consider when awarding attorneys'

7 fees: (1) the results obtained and the amotmt involved; (2) the novelt.y and diffculty of the questions

8 hwolved; (3) the skill requisite to perform the legal senrices properly; (4) the preclusion of other

9 employment by the attorney due to the acceptance of the case; (5) whzther the fee is flxed or

10 contingent; (6) the time limitations imposed by the client or the circumstatlces; (7) the experience,

1 1 eputaEon, and ability of the attorneys; (8) tlle lmdesirability of the case, if arly; (9) the nature aud

12 length of tlte professional relationship with the client; alzd (10) awards in sirnilar cases.

13 3. ETFEKSTATE PLIJAIBING & Am  CONDITIONING, LLC submitted Affidavits of

14 ileen M ulligan M arks, Esq. with its M otion for Attorneys' Fees arld Costs, and Reply to Plaintiffs'

15 Opposition to its M otion for Attorneys' Fees and Costs, which m et the requirem ents of Local Rulc

16 54-16.

17 4. In Aflidavits submitted with INTERSTATE PLUMBING & AlR CONDITIOM NG,

1 8 LC's M oving and Reply Papers, counsel for INTERSTATE PLIJM BW G & M R CONDITIONW G,

1 9 LLC atlests that the law fmn initially billed for its work at a rate of $140.00 per hour for partner time,

20 $123.00 per hour for associate timen and $80.00 per hour for paralegal time. During tlte comse of this

21 litigation, the fee was increased to S160.O0 per hour for pazmcr time and $135.00 per hour for

22 mssociate timc. Cotmsel for IN CERSTATE PLUMBING & AB?- CONDITIONVNG. LLC also attests

23 to the number of hours the law finn spent on INTERSTATE PLLM BING & AJR CONDITIONLNG,

24 LLC'S defense in tlkis action.

25 5. Piainti ffs have had the oppcq-tunity to review and respond to the evidence

26 INTERSTATE PLUAIBING & .A.IR CONDITION-LNG, I-t-C submitted i-lz support of its M otion for

27 Attornrys' Fees and Costs- inciuding the AffidaA'its of counsel ané invoiccs for taxable and non-

2 E,

1



1 taxable costs incurred. Plaintiffs did not objeot to the hottrly billing rate of counsel, nor the nttmber of

2 hours billed in defending INTERSTATE PLIJMBING & AIR CONDITJONTNG, LLC.

3 6. The Court generally fnds that the bulk of the attomeys' fces and non-taxable costs

4 incurred by the Defendants, including INTERSTATE PLUM BING & A.IR CONDITIONING, LLC,

5 will have value irl subsequent proceedings and may not be the subject of arl attorneys' fees award in

6 this litigation.

7 7. Arl award of some portion of tlle requested attom eys' fees artd non-taxable costsp

8 including experts' fees and travel expenses for atlendiug numerous out of state dcpositions noticed by

9 Plaintiffs, is reasonable and appropriate in this m atter because of the risk that the Defendantss

10 including INTERSTATE PLUM Bm G & AIR. CONDITIONING, LLC, will incur duplicative

attorneys' fees in defending identical issues irt future proceedings, including, but not limited to, a

12 otential request for class certifcation. M ore importantly, dle attorneys' fees were incurred as a result

13 of Plrlintifrs' own decision to seek class certification, only to later in the case w ithdraw thei.r M otion

14 for Class Certification and file a M otion to Dismiss.

15 8. The Comt iinds that requesting a delineation of fees in line-by line. date-by-date

16 format, and/or requiring m TERSTAT.E PLUM BING & A'x  CONDITIONING, LLC to produce

1 7 edacted billing invcùces, would require INTERSTATE PLUMBLNG & AIR CONDITIONW G, LLC

l 8 to urmecessarily incttr more attornelrs' fees.

19 9. As a result of the fact that several Defendants are requesting attom eys' fees and costs,

20 the Court finds that an in-gross nzling awarding attorneys' fees and non-taxable costs is appropriate

21 and finds that an award of t'wenty percent (20%) of the attomeys' fees and non-tnable eosts incurred

22 by eacil of the M tlving Defendants, including JNTTFRSTATE PLUM BING & aikllt CONDITIOM NG,

23 LLC, is a reasonable award of attom eys' fees and non-taxable costs, ineluding experts' fees arld travel

24 expenses to attend the numerous depositions in Minneapolis, Milmesota of Defendant Uponor, inc. 's l
25 persolm el notîced by tbe Plaintiffs.

2() l0. Thc Mosing Defendants havc requested attorneys' fees. non-taxable costs. and !
277 taxable costs in a colicctive m'nounl of slightil' more than Sù miliion. x4n award of'one-tiftl: (l. j'). or 1

f
k ,

-
7 8 l'vvelalv' pfrctn: f.20%e ). o-r attoroel's' fees aud nop-:axable cosls incurred b3.' IN TERSTATE i



1 LUMBING & Allk CONDFFIOM NG, LLC, and each of the other M ovirtg Defendants, is reasonable

2 under the circumstances and fmdings as set forth above, as reducing tbe fces requested by each sucb

3 Defendant provides for a reasonable collective fee award of approximately $200,000. This award of

4 attomeys' fees and non-taxable costs is specilically entered against the named Plaintiffs, and not

5 cotmsel for the Plaintiffs.

6 1 1. Tlze Court finds that it is reasonable and appropriate to award IN TERSTATE

7 PLUMBING & AI!R CONDITIONW G, LLC taxable costs in the amotmt of $15,469.00.

8 12. TNTERSTATE PLLIM BW G & .Am  CONDITIONW G, LLC is not entitled to pre-

9 'udgment interest. However, INTERSTATE PLUM BW G & M R CONDITIOM NG, LLC is entitted

10 to postjudgment interest from the date of ent!y of tbe final Judgment of Dim l'ssal with Prejudice,

l 1 Jatmary 27, 2010, until the aw ard is satisfed in full.

12 H1. ORDER

13 The Court awards Defendant INTERSTATE PLUM BW G & .M R CONDITIOO G, LLC

14 twenty percem (20%) of its requested attomeys' fees and non-taxable cos-ts, inoluding experts' fees, in

15 the amount of $53,831.25.

16 The Court awards Defendant INTTERSTATE PLUMBW G & AIR CONDITIOM NG, LLC

17 tr able costs in the am ount of $15,469.00.

18 As such, the Court awards Defendant INTERSTATE PLIJNIBING & AIR CONDITIONING,

19 LLC its attorrteys' fees and costs in the total am otmt of $69,300.25.

20 ./ / /

2 1 / / /
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1 The Court awards Defendmzt INTERSTATE PLUM BING & AIR CONDITIONW G, LLC

2 ost-judgment interest at the federal judgment rate. The weekly average of the l-year corlsta'at

3 m aturity Treasluy yield for the week before Janua!y 27, 2010 is .3IOA. The daily rate for post-

4 'udgment interest is .00000849315 ($.0031/365.). Post-judgnent interest will accluntzlate at $.58/day

5 until satisfied (.00000849315 * $69,300.25).

6

7 Dated Novembqr 29th, 2010 - -
u yj po u youasOno1a C

6 United Sutes ' ' t CC)U.A

9

1 0

1 1 Respectfally Submitted:

12 M
zu x s LA/, GRol.;'p sspTH1 ,

13

14 By:
EILEEN , ESQ. / 005708

15 sltu tm  A
. !> EsQ.

1 l20 Town Center Drive, Suite 20016
as Veg% , Nevada 89144

17 Attorneys for Defendant IN TERSTATE
PLLTM BW G & AIR CONDITIONING, LLC
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