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STRYKER CORPORATION and STRYKER SALES

CORPORATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

DOROTHY TALLEY VIALPANDO and Case No. 2:10-cv-0028-LDG-PAL

GABRIEL VIALPANDO
Plaintiffs,
V.

STRYKER CORPORATION and STRYKER
SALES CORPORATION,

Defendants.

Based on the stipulation appearing belole Court finds that good cause exists for t

entry of this Stipulated Protec&vOrder (“Protective Order”) in that the preparation and tria
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this action(s) will require the discovery of dmeents, testimony, information, or things claimed

by one or more of the parties to contain coafial business or commercial information, ang

ends of justice will be served by entry of an order setting forth procedures for and rules

the

governing discovery, copying, use and return afuthoents, deposition transcripts, interrogatpry

answers and other materials. Accordingly,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. All information which is or has beg@noduced or discovered in the above titled

action and designaté@onfidential” or “Trade Secret” shall be used by the receiving party

solely for the prosecution or defge of this action, and shall rzg used by any such party, their

counsel of record or any other person to wisuth material is disclosed for any other purpose,

unless the information is available to the geheublic without a breach of the terms of this

Protective Order, or is the selof of written agreement between parties counsel regarding its

use in relation to litigation.

2. As used in this Protective Orddre term “Confidential Discovery Material”
means documents and other information providedercourse of discovery of this action thaf
are designated d€onfidential” or“Trade Secret” pursuant to the terms of this Protective

Order, or that have been prewsly designated as such in other similar cases. The term

“documents” as used herein shall be inteigdoroadly to encompass hard-copy and imaged

documents as well as electronically storednmiation (“ESI”) of anytype. This Protective
Order is applicable to all forms of discoyeincluding but not limitedo deposition testimony,

answers to interrogatories, documents peedun response to requests for production,

responses to request for disclosure, respansesgjuests for admission, medical records, and

any documents recorded on computer disksugesl herein, a “party” dhe “parties” means a
person/entity or persons/entities subjgecthis Protective Order.

3. Any party who receives any Confidehftascovery Material in the course of
discovery in this action shall hdisclose such Confidential Dseery Material to anyone else

except as expressly permitted by this Protective Order.
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4. Documents or other discovery material may be designaté&bagdential” or
“Trade Secret” only to the extent that it consistsafincludes trade seet or confidential
research, development, competitive, proprietargommercial information, including, but not
limited to, financial information, information relag to ownership or control of any non-publjc
company, and any information protected frdisclosure by any pracy or other law or
governmental regulation, as wal any other type of inforhan given confidential status by
the Court. Any failure to designate a docunm@made Secret” shall not waive trade secret for
any document otherwise designated@serifidential” pursuant to this Protective Order, and
shall not waive or preclude any futurerade Secret designation.

5. Confidential information includes infoation that would identify patients and
persons (excluding Plaintiff(spssociated with adverse eveimgolving human drugs, medica|
devices, and research subjectse 21 C.F.R. § 314.430 and 21 C.F.R. § 20.63. Defendants
shall not be compelled to disclose this idgsmtify information and may redact this identifying
information from discovery material beforeopuction, provided, howeveihat such defendant
shall maintain an un-redacted copy of suchaliscy material for any further review by the
Court.

6. The Producing Party may designate document as Confidential Discovery
Material by stamping or otherwiséearly marking the document &Sonfidential” or“Trade
Secret” in such a manner that will not interé with legibility or audibility.

7. To the extent that Confidential Discovéaterial stored or recorded in the form
of electronic or magnetic media (including infaton, files, databases or programs stored ¢n
any digital or analog machine-readable deviceymaters, Internet sites, discs, networks, or
tapes (“Electronic Discovery Matal”) is produced in such form, the party producing such
Electronic Discovery Materiahay designate it as confide by cover letter referring
generally to the Electronic Discovery Mateyiahd/or by designation in the accompanying lgad
file. Whenever a party to whom confidentiaé&lironic Discovery Mateal is produced reducegs

the confidential Elgconic Discovery Material to hardcomy image form, that party shall mark

3 USDC-NVDCV 10-0028
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each page of the hardcopy or image form with*@eanfidential” and/or“Trade Secret”
designation.

8. With respect to deposition transcriptsl exhibits, a party may indicate on the
record that a question calls for Confidential Digery Material, in which case the transcript g
the question and answer shall befmbin a separate volume and mark€dnfidential” and/or
“Trade Secret” by the court reporter. Alternativelthe party may designate information
disclosed at the deposition améidential by notifying the other pg(ies) in writing within
thirty (30) days of receipt of the transcrgdtthe specific pages and lines which are to be
designated confidential. During suittirty (30) day period, the enéi transcript shall be treate
as Confidential Discovery Marial. For convenience, the parties may agree that entire
deposition transcripts shall be tresiess Confidential Discovery Material.

9. Third parties to this #on may elect to avail themises of, and agree to be
bound by, the terms and conditions of this Protec@ixeer as if they hadipulated to it at the
time of entry. Such third parties must statrtagreement to be bound by this Protective O
in writing.

10. Documents and information producedahird party shall be treated as
Confidential Discovery Material for thirty (3@plendar days after prodian, in order to allow
the parties to review angsess the documents and infotirafor confidentiality and
designation.

11. If at any time prior tthe trial of this action a partrealizes that previously
undesignated documents or other material lshlo& designated as Confidential Discovery

Material, the party may so dgsiate by advising all other pasien writing. The designated

documents or material will thereafter be treasdonfidential Discovery Material pursuant to

this Protective Order. Upaeceipt of such designationwriting, each party shall take
reasonable and appropriate action to notify and all recipientsf such Confidential
Discovery Material about the peatted status of that Materiahd shall retrieve the newly

I
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designated Confidential Discovery Materiarr any person who is not permitted by this

Protective Order to have such material.

12. Inadvertent production or other discl@saf documents subject to work-product

immunity, the attorney-client privilege, or otHegal privilege that protects information from
discovery shall not constitutenaaiver of the immunity, privilge, or other protection, provide
that the Producing Party notifies the ReceivingyPia writing when it becomes aware of suc
inadvertent production. Upon notification, tleeeiving party shall immediately, at the
producing parties option, return or destroy itredvertently-produced nerials and all copies,
and shall delete the material and all copiesifany litigation-support or other database. Th
recipient shall destroy notes awdrk product reflecting the contesnof such materials. No
further use or disclosure shall be madéhefinadvertently-produced materials, and the
recipient shall take all reasonalaled appropriate steps to retridhie materials, and all copies|
from any person to whom the recipient has provided them.

13.  Any party or individual having inadverttly received priviéged or protected
information need not wait for notice from tReoducing Party before omplying with the above
and is expected to comply with the requiremertdis paragraph as soon as it is known or
should be known that the document and infaromacontained therein grivileged and/or
protected. If the party returniregich material does not agree with the privilege designation
party returning such material must write adetb the Producing Party, setting forth the reas
for believing that the material question is not privilegedf the issue cannot be resolved
between the parties, the ProchgiParty shall move the Couwtithin ten (10) days of the
completion of such meet-and-confer effortsiule on the material's status and shall producs
copy of the document to the Court for in caanmispection. Any inadvient disclosure of
privileged information shall naiperate as a waiver in any ottiederal or state proceeding, a
the parties’ agreement regardithg effect of inadvertent disdare of privileged information
shall be binding on non-parties.

I
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14.
privilege log, if any document has been witlshigom production based on the assertion of
privilege. The privilege log will identify evergocument withheld on the basis of privilege b

(1) author; (2) date; (3) recipient(s); (4) typedotument; and (5) privilege asserted. If only

Any party producing documents in this action must simultaneously produce

a

portion of the document is prieijed, the Producing Party will only withhold that portion which

is privileged, by redactioif possible. A log must be @duced with each production and eac
Producing Party must produce an updated privilege log within anabhke time of the
determination that additional docents need to be added.

15.

Material shall disclose such matetialany other person, except as follows:

(@)

(b)

(€)

I

No party other than the party destgmgmaterial as Confidential Discovery

Counsel for the parties in the spec#ation in which the documents are to be
produced, including any paralegal, clatiand other staff employed by couns
for work on this action;

With respect to a specific documeiie document’s author, addressees, and
other person shown on the face ad ttocument as having received a copy;
Any witness who counsel for a paim good faith believes may be called to
testify at trial or deposiin in this action, provided such person has first exed
a non-disclosure agreementtive form attached to this Protective Order as
Exhibit A. However, if the witness is cuniy an employee, officer, director,
contractor, subcontractor oonsultant of an entity #t is presently engaged in
the research, development, manufactaresale of any product that competes
with, or is similar to, any product(gddressed in documents produced as
Confidential Discovery Material, the pgrseeking the testimony must also firs
receive written consent of counset the party disclosing the Confidential
Discovery Material, or obtain an ordeom the Court permitting the disclosurg

to said witness;

6 USDC-NVDCV 10-002¢
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1 (d) Any person retained by a party to sesgean expert consultant or witness or
2 otherwise provide specialized advicectunsel in connection with this action,
3 provided such person has first execudawbn-disclosure agreement in the form
4 attached,
5 (e) Insurers and indemnitors to theéest reasonably necessary to defend and
6 evaluate the claims;
7 (f Official court reporters; and
8 (9) The court, mediators, and support personnel.
9 16. Prior to any disclosuid Confidential Discovery Mzrial to any person referred
10|| toin subparagraphs (c) or (d) of paragraghabove, the person shall be provided by counsel
11| with a copy of this Protective Order and sisadin a non-disclosure agreement in the form
12 || attached akxhibit A hereto. The non-disclosure agreemeiti state that the person has read
13| this Protective Order and agrees to be bounddagrms. All non-disclosure agreements will
14 || be maintained throughout this @ct by the attorneys obtaining them. At the conclusion of this
15| action, upon a showing of good cause and negessiy party may seek an order requiring
16|| production of non-disclosure agreements, but ngtim this Order is intended to modify or
17| shift any burden of proof or pilege relating to the motion or #horize discovery of experts ofr
18 || their identities.
19 17. Any party wishing to file any, shdile a motion to have the Confidential
20|| Discovery Material filed under seal and shall otherwise comyly applicable Federal Rules
21 || of Civil Procedure, the Local Rideand any other rules, procedyrasOrders of this Court.
22 || When filing the motion, the fifig party will cite to the Gurt the grounds for filing the
23|| Confidential Discovery Material under seal. Tgeties agree that any motion will be narrow in
24| scope to ensure that the only informationhivéld from public inspection is information

j 25|| expressly authorized by law. Whenevesgible, disputes regarding confidentiality

%" 27|| designations should be resolved before Confidential Discovery Material or any documen{

}gﬂ 28|| containing or referencing it is filed with the Court. For any item of Confidential Discovery

7 USDC-NVDCV 10-0028
STIPULATED PROTECTIVE ORDER
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Material for which a designation dispute has Io@en resolved, th#&em and any document
containing or referencing it will béléd under seal (at ést provisionally).

18.  Any attorney wishing to file or suliinio the Court any Confidential Discovery

Material, or any affidaws, memoranda, exhibits or otheippas containing or making referen¢

to Confidential Discovery Material, then suattorney shall first consider whether redacting
portions of such materials that contain or rédéeconfidential information is practical and will
protect the Confidential DiscomeMaterial while leaving dter non-confidential information
meaningful, as required Wyoltz v. Sate Farm Mut. Auto. Ins. Co., 331 F.3d 1122 (9th Cir.
2003). If so, redacted versions of such matehall be filed with te court according to the

standard filing procedures.

19.  Any party objecting to the designationaofy material as Confidential Discover

Material, or requesting further lits on disclosure (such as “attorney eyes only”), may at ar

time prior to the trial of thisiction serve upon counsel for irdsted parties a written notice

e

y

stating with particularity the esons for the objection. If agreement cannot promptly be reached,

the dispute will be submitted to the Court pansito the Court’s ordinary procedures for

handling discovery disputes. Until a dispig@esolved, the material designated as

“Confidential” or “Trade SecretShall remain and be treated@snfidential Discovery Materig|

pursuant to this Protective Order.
20. Each person who has access to Conialebiscovery Material shall take all
necessary precautions to preving unauthorized or inadvertatisclosure of such material.
21. This Protective Order shall survive tiermination of this action. Within 30
days of the final disposition of this action, witcludes the conclusion of any and all appe
all Confidential Discovery Material, and all copi@scluding those in elctronic format), shall
promptly be returned to the Producing Partyvath the permission of the Producing Party, b
destroyed.
I
I
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22. The Court shall retainrjgdiction over all personsd parties subject to this
Protective Order to the extent necessary to mati/Protective Order, enforce its obligatior
or to impose sanctions for any violation.

23. Nothing in this Protective Order shailevent any party from seeking further o
additional protection, or reoving protection, for Confeehtial Discovery Material.

24. Additional parties may be added to thision as allowed under the applicable

Rules of Civil Procedure. Before receiving Confidential Discovery Material, a new party |

agree to be bound by the terms of this ProtectieOas if the party had stipulated to it at thie

time of entry. No newly added party shall haeeess to Confidential Beovery Material until
the party is subject to the terms of this Protective Order.

25.  Any discovery material designated“@sade Secret” shall be treated in all
respects as Confidential Discoveviaterial. With respect tthe manufacturers and distributd
of the pain pumps, the trade secret discoveayerial shall only be produced to counsel
(including in-house counsel), as defined imad@@aph 14(a), and not any other employees of
those parties. The purpose of this paragraph psevent manufacturers@ distributors of pain
pumps from having access to the other’s tradesseliscovery material, except as needed by
counsel defending this action.

26. Nothing in this Protective Order shall prevent the Receiving Party from usif
Confidential Discovery Material in any case iniglhthe Producing Party is a defendant and
which a Protective has been arth by a Court of competent jsdiction, and ispplicable to
said Confidential Discovery Material. Furtheama, the Receiving Party may share, discuss,
and exchange such Confidential Discovery Matesith counsel involved in active litigation
against the Producing Party, agd as a protective order with comparable terms of protecti
for such Confidential Discovery Material has besrtered in that other litigation. However,
before the Receiving Party may share, discarsd,exchange such Confidential Discovery
Material with such counsel, notice shallfr@vided to counsel for that Producing Party,

identifying the Confidential Disavery Material to be sharemt exchanged, the counsel with

9 USDC-NVDCV 10-002¢
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whom that exchange is to be made, and the litigation in which that other counsel is invol
The Producing Party shall then be permitted 10 fi@ays the date of that notice to object to
said exchange of materiaf their content. I§uch objection is timely made, the Receiving P
may not share, discuss, and exchasugsh Confidential Discovery Material.

27. The provisions of this Protective Ordealshot affect, nor does this Order limi
the use or admissibility of Confidential Discovéaterial (or references to that material) as
evidence at trial, or duringhg arbitration, mediation, hearingr, similar proceeding in this
action or as part of the recooth appeal, provided déh either parry may seek an appropriate
Order of the Court to protectau Confidential Discovery Mate, including provisions for us
of such materials under seal. The provisionthizf Order shall not preglice the rights of the
parties with respect to the usepootection of Confidential Discowe Material at trial or other
such addressed proceedings. Absent court todee contrary, the use or production of
Confidential Discovery Materidat trial by any party, under seal under such other terms as
required by the Court to maintain the confiddittiaf that material does not waive the
protection of such Confidential Discovery Ma&k required under thiBrotective Order in
subsequent proceedings or in any other case.

28. This Protective Order is intended tonpmrt with the requirements of the Heal

Insurance Portability and Accountability Act (“HIPAA”). Any identifiable health information

shall be automatically deemé&donfidential” and shall be treated as Confidential Discovery

Material under the terms of th@rder, without being stamped ‘@onfidential” by the

ed.

Arty

—F

1%}

th

producing party. Nothing in this Order shall prevent a party from objecting that documents do

not contain individually identifiale health information, or are not otherwise subject to the
requirements of HIPPA.

29. Nothing in this Protective Order shaiteclude a party from using or disclosing
its own Confidential Discovery Matial in any manner it sees figithout the prior consent of
any other party and without waiving '€onfidential” or"Trade Secret" status under this

Protective Order.
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30. Any party served with a subpoenadtier notice compelling production of
Confidential Discovery Material shall immedt give written notice to counsel for the
Producing Party.

31. A party who learns of an unauthorizedr@advertent disclose of Confidential
Discovery Material by it or bany person to whom the pgittas disclosed Confidential
Discovery Material pursuant to this Protect®eder shall immediatelfa) issue written notice
of the unauthorized or inadvertent disclosuréhtoproducing party; jluse best efforts to
retrieve all copies of the Cddéntial Discovery Material subjett unauthorized or inadverter
disclosure; (c) inform all persons to whom utneiized or inadvertent disclosure was made
the terms of this Protective Omrgand (d) use best efforts to secure a non-disclosure agree
in the form attached d&xhibit A hereto from all persons to wim the unauthorized disclosurg
was made.

DATED: October 31, 2011 SEDGWICK LLP

By: /3 Wayne A. Wolff
Ralph A. Campillo
Arameh Zargham
Wayne A. Wolff
David D. Mesa
Attorneys for Defendants
STRYKER CORPORATION and STRYKER SALES
CORPORATION

DATED: October 31, 2011 FRSONS BEHLE & LATIMER

By: /g David R. Hall
David R. Hall
Attorneys for Plaintiffs
DOROTHY TALLEY VIALPANDO

IT IS SO ORDERED.

Dated: November 2, 2011 % = EE
UNITED TES MAGISTRATE JUDGE

11 USDC-NVDCV 10-002§
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EXHIBIT A TO STIPULA TED PROTECTIVE ORDER

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

DOROTHY TALLEY VIALPANDO and Case No. 2:10-cv-0028-LDG-PAL
GABRIEL VIALPANDO
ACKNOWLEDGMENT OF
Plaintiffs, STIPULATED PROTECTIVE ORDER

AND NON-DISCLOSURE AGREEMENT
V.

STRYKER CORPORATION and STRYKER
SALES CORPORATION,

Defendants.

l, , acknowledge that | ha read ad understang

the Stipulated Qualified Protective Order (@Rrctive Order”) in thisaction governing the nor
disclosure of those portions of ConfidentialsBovery Material that have been designate
Confidential or Trade Secret, or contain indivillpadentifiable health information. | agrg
that | will not disclose suc@onfidential Discovery Materidb anyone except as expressly
permitted by the Protective Order and only for puesasf this action, and that at the conclug
of the action I will return all such Confidential Discovery Material to the party or attorney
whom | received it. By acknowledging these obligations under the Protective Of
understand that | am submitting myself to thesdidtion of The United &tes District Cour
for the District of Nevada for the purpose of any issue or dispute arising hereunder and
willful violation of any termof the Protective Order could subject me to punishmen
contempt of Court.

Datedthis day of , 2011.

USDC-NVDCV 10-0024
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