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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

BILLY CEPERO, Case N02:11cv-01421JAD-GWF
Plaintiff,
V. ORDER AND RECOMMENDATION
LAS VEGAS METROPOLITAN POLICE Re: Motion for Leave to File First
DEPARTMENT et. al, Amended Complaint (ECF No. 111)
Defendans.

This matter is before the Court on Plaintiff's Motion for Leave to File Rimended

116) on August 13, 2018, and Plaintiff filed his Reply (ECF No. 118) on August 20, 2018.
BACKGROUND

Plaintiff Billy Cepero filed an application to proceed in forma pauperis andpopged
civil rights complaint on September 2, 201Application(ECF No. 1). Plaintiff's proposed

complaint named twenty-one (21) officers of the Las Vegas MetropolitaceHddpartment

bathroom floor of an apartment clad only in boxer shorts when he was apprehended by pol
officers. The officers allegedly punched and kicked himd, it him with a canister until he

fainted. Plaintiff was taken to the hospital emergency room where heg@saiveral stitches

et al Doc. 1

Complaint (ECF No. 111), filed on July 30, 2018. Defendants filed their Opposition (ECF No.

(“LVMPD”) as defendants. He alleged that on August 26, 2009, he was lying face down on

for cuts on his face and inside his mouth. His nose had to be pulled out of his face, and a ¢

ordered surgery for his broken shoulder. Plaintiff alleged that he did not know the nattes of
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of the police officers who participated in the beating because he was lying facgetde
officers were wearing masks, and he fainted.

Plaintiff's complaint made the following allegations against the individual defesidd.)
J. Bonkavich, M. Fowler, and W. Marx were identified in the police arrest report asathe |
officers who made contact with Plaintiff at the time of the arresinaard responsible for beating
him and causing his physical and emotional injuries. (2) Sergeant C. Leveque waganotha
all detectives and officers involved in the event. (3) Detectives R. Hard, G. Theotuhld, a
Cord were key players in the event and responsible for the violation of Plaingffts.ri(4)
Officers T. Faller, L. Ferron, T. Radke, R. Neslund, C. Lilienthal, S. Devore, G.9Ndhomas,
R. Kegley, T. Aiken, and E. Morgan were “[p]art of the whole event and [rlesponsilsigapé
or form for violations.” (5) Sheriff Douglas Gillespie was directly resgaador allowing
tactics of abuse by officers of the LVMPD. (6) Bill Cassell was theespodrson for the
LVMPD and was responsible for addressing the media and providingafadsmisleading
information. (7) Lieutenant D. Flynn was the negotiator for LVMPD and alloweA BW
members to proceed and gave false statements under oath at trial.

On November 7, 2011, the court granted Plaintiff's application to proceed in forma
pauperis, and found that he sufficiently alleged a claim for relief in Count | faf@s&essive
force in violation of the Fourth Amendment. The Court stated that it was “reasamabitent
Plaintiff to pursue this claim against all named Defendants exedphBants Sheriff Douglas
Gillespie and Bill Cassell. Considering the circumstances alleged, it is tamtkaisle that
Plaintiff cannot identify the officers responsible for the alleged conducimake facts come out
during discovery, the individuals involved will become known, and Defendants can move to
dismiss all other nameidefendants.”Order and Report and Recommendati&€F No. 9), at
6.

The Court found that Count Il sufficiently alleged a state law claim foubissad

battery against the poboofficers who participated in the beating of Plaintiff. The Court allow

! Defendants dispute Plaintiff's allegations in their opposition. The Cesin@es for purposes of this motion,
however, that the factual allegations in Plaintiff's complaint are tManzarek v. St. Paul Fire & Marine Ins. Co
519 F.3d 1025, 1031 (9thir. 2008).
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Plaintiff to pursue his assault and battery claim against all Defendants Bxafeptiants
Gillespie and Casselld. at 7. The Court found that Count Il was arguably intendedliége a
claim for intentional infliction of emotional distress and granted Plaintiff leave torfile a
amended complaint to allege such a clalth.at 8. The Court recommended that Count 1V,
which alleged a claim for cruel and unusual punishment in violation of the Eighth Amendmse
be dismissed with prejudice. The Court dismissed Count V which alleged negloiginte
against four supervisory officers, but granted Plaintiff leave to file an ameodeplaint to
correct the deficiencies in Count Wd. at 310. On December 19, 2011, the District Judge
accepted the recommendation and dismissed Count IV with prejudrder (ECF No. 19).

On February 28, 2012, Plaintiff filed an amended complaint which alleged claims for
excessive use of force ¢Gnt 1), assault and battery (Count Il), intentional infliction of emotior]
distress (Count Ill), negligence (Count IV) and defamation (CounQémplaint(ECF No. 26).
Plaintiff stated in Count | that “[d]o to the fact that Defendants were not igdxtitheir position
and that they were more than 3 member on the Swat team group responsible for thosviolat
can name only those shown to me on Report.” Plaintiff listed defendants J. Bankovick, M.
Fowler, and W. Marx. He further alleged: “thisagainst all Swat members of28-09. Swat
members named on Summorid. at 8. Plaintiff stated in Count Il that his claim for assault ar
battery included “all Swat members as well as all Rope officers named an@®uind. at 9.
Plaintiff stated in Count Il that his claim for intentional infliction of emotional distieas
brought against named defendants 4-Bfl.at 10. Thus, this claim was not asserted against
Defendants B, Gillespie, Cassell, and Flynisee Id at 2A.

In his claim for negligence in Count IV, Plaintiff alleged that Defendant duese
supervised and directed the actions of the R.O.P.E. unit and “was personally involve and af
locations from where this incident arose from.” He further alleged that @eefeheveque was
“ful ly aware of the violation. while in his presence he orchestrated, knowingly amylyibill
the actions resulting to this claimldl. at 11. Plaintiff alleged that Defendant Flynn was the
“entire LVMPD division chief in charge of the negotiation on ... 8626-He was in charge and
at the scene on command and charge of the SWAT team. He made all the strategical adva
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SWAT as he himself stated while bullhorning on the scene. He advise me that if Ale SW
members had to go in that | would get hurt. He directed his subordinates whose pedormarn
have bee [sic] sufficient for the court to find merits in Count | [and] 1l.” Rféaisteged that
Defendant Gillespie “as the sheriff in charge of the whole LVMPD. He hadndbmend
[condemned(?)], redress no discipline the abusive behavior that is been exetoesédny
Vegas Metro police department as is evident.” Plaintiff alleged that “the Depaifrie/

Police has shown a repeat behavior of misconduct at the highest level with regaegs to t
officer beating of individuals.”ld. at 12.

In his claim for defamation, Count V, Plaintiff alleged that defendant Cassell, as
spokesperson for LVMPD, “did made false statements to the media with regards to the
circumstances and the outcome with the/\ard only purpose to influence the public and
minimize and excuse the departments physical abuse of my arcksat’13.

In its March 6, 2012 screening order of the Complaint (ECF No. 26), the court again
found that Plaintiff had alleged a viable ahefor excessive force, and that it was “reasonable t
allow Plaintiff to pursue this claim against all named Defendants except Dete Shaariff
Douglas Gillespie and Bill CassellOrder (ECF No. 28.), at 3. The court also allowed
Plaintiff's assault and battery claim to proceed and stated that Plaintiff tiateatly alleged a
claim for intentional infliction of emotional distress, and a claim for negligencesigain
defendant Flynnld. at 46. The Court held, however, that Plaintiff failed teeg# a sufficient
claim for defamation against defendant Casdell.at 72

On March 29, 2012, the Court entered an order for issuance of summons so that the
amended complaint could be served on the defendants by the United States Mencnal.
(ECF Na 31). Summons were then issued by the Clerk for all defenddaekECF No. 32.

On June 14, 2012, “Defendants Las Vegas Metropolitan Police Department and 21
named LVMPD officers (‘LVMPD Defendants’), by and through their attgsred recod,” filed

20n March 6, 2012, Plaintiff filed another version of his compla8#eECF No. 29. This document could not
have been filed in response to the second screening order. No motidledvaedking leave to file this document.
Nor was it sreened by the Court. The operative complaint in this case [Amended] CanfiplainNo. 26).
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a motion to dismiss Plaintiff's complaint on the ground that it was barred by thesia
limitations. Motion to DismisECF No. 36).

On June 15, 2012, the marshal filed returns stating that he was unable to serve
Defendants Aiken and Fowlbecause they were “not in system as employeef3¢EECF No.
40. On June 27, 2012, the marshal filed a return stating that service had not been made ot
Defendant Hard because a “P#" was needed to locate3@@ECF No. 42. The marshal filed
returnsstating that the other defendants were served on June 11 and 21S2@EZF Nos. 39
and 43.

On July 30, 2012, Defendants filed a motion to stay discovery pending a decision or
motion to dismiss.Defendants’ Motion to StalECF No. 54). Plaintiff did not file an
opposition, and the Court granted an order staying discovery on August 21 Q@iE2 (ECF
No. 57).

On February 21, 2014, the Court granted Defendants’ motion to dismiss and entereq
judgment in favor of the Defendant®©rder (ECF Na 65);Judgmen{ECF No. 66). Plaintiff's
motion for reconsideration was denied on December 15, 20idler (ECF No. 71). Plaintiff
filed a notice of appeal on January 8, 20Nmtice of AppealECF No. 75). On August 5, 2016,
the Court of Appeals revsed the dismissal of Plaintiff's complailemorandun{ECF No.

84). The mandate was spread on the record on October 27,Q6d4. on Mandat€ECF No.
87).

On July 11, 2017, Defendants’ attorney filed a Notice of Appearance of Counsel on
behalf of all Defendants named in the complaMatice of AppearancECF No. 93). On
August 28, 2017, the “Defendants who have been served in this action” filed their answer tq
Plaintiff's amended complaintAnswer to Plaintiffs Amended Compla{(BCF No. 94).0n
September 15, 2017, Plaintiff filed a motion to strike Defendant’s angvi@tion to Strike
(ECF No. 97). The motion to strike was denied on March 30, 20t&er (ECF No. 101). On
March 23, 2018, attorney Lauren Calvert was appointed as coongdaintiff. Order (ECF
No. 99). On May 3, 2018, the Court entered the scheduling order proposed by the Defend3
Order (ECF No. 104).

N

thei

ANtsS.




© 00 N o o A wWw N P

N N NN DN DN DN NN R P R R R R R R R
0o ~N o 1N WO N RO o 0o N o 1N N RO

DISCUSSION

1. Whether Defendants Hard, Aiken and Fowler Waived Service of Process, or
Whether Plaintiff Should Now bePermitted to Serve Them.

A federal court does not have personal jurisdiction over a defendant unless he has [
served with a summons and complaint in accordance with Fed.R.CivBendy v. Pipesr99
F.2d 489, 492 (9th Cir. 1986)ackson v. Hayakaw&82 F.2d 1344, 1347 (9th Cir. 1982). A
defendant can waive the lack of personal jurisdiction by appearing genathtyitirst
challenging the lack of jurisdiction in a preliminary motidd. “An appearance ordinarily is an
overt act by which thparty comes into court and submits to the jurisdiction of the court. Thig
an affirmative act involving knowledge of the suit and an intention to appkhr(internal
guotation marks omitted).

In this case, the Court ordered the marshal to serve the summons and complaint on
defendantsOrder (ECF No. 31). The order stated that if Plaintiff wanted the marshal to aga
attempt service on any unserved defendant, he was required to file a motiogircgtiid
unserved defendant and provide additional information needed to facilitate service. &rhe or
also stated that service must be accomplished within one hundred twenty (120) daie from
date the complaint was filedd. Defendants Hard, Aiken and Fowler were not served. By th
time the mashal filed his returns of noservice, however, the Defendants’ attorney had alread
filed the motion to dismiss based on the statute of limitations.

Rule 12(g)(2) states that “a party that makes a motion under this rule muskeot ma
another motion utter this rule raising a defense or objection that was available to the party 4
omitted from its earlier motion.” Rule 12(h)(1) states that “[a] party waiveslaefense listed in
Rule 12(b)(2)(5) by (A) omitting it from a motion in the circumstancesdéed in Rule
12(g)(2); or (B) failing to either: (i) make it by motion under this rule; or (ii) ineltidh a
responsive pleading or in an amendment allowed by Rule 15(a)(1) as a mattesef’cour
Numerous cases have held that a defendant waivasséefeuch as lack of personal jurisdictior
insufficiency of process, or insufficiency of service of process if hedile®tion to dismiss

under Rule 12(b), but does not include such defenses in his moti®audh v. Day & Night
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Mfg. Corp, 576 F.2d 697, 700-02 (6th Cir. 1978), the defendant filed a motion to stay an ac
filed in the District of Michigan based the pendency of an identical action irsTé&@fendant
also moved to dismiss the Michigan action pursuant to the statute of limitatibasourt stated
that when a defendant files a pre-answer motion to dismiss or an answer withogtiaals of
personal jurisdiction as a defense, that defense is waivedeilgirm Badge & Label Corp. v.
Barrios, 857 F.2d 1, 3 (1st Cir. 1988), the court held that defendant waived his objection to
personal jurisdiction when he filed a motion to dismiss the action based on lack of venue in
district. See also Erie Indemnity Co. v. Keurig, .J2011 WL 5361096 (N.D. Ohio Oct. 31,
2011) (defendant waived objection to personal jurisdiction when it filedteon to dismiss
based on the statute of limitation8)bany Ins. Co. v. Almacenadora Somex,,&4.3d. 907,
909 (5th Cir. 1993) (failure to raise insufficiency of process in defendant’s Ruderhation
waived that defensel)’Brien v. R.J. O’'Brien & Associate898 F.2d 1394, 1398-1400 (7th Cir.
1993) (same)SeretseKhama v. Ashcrofi215 F.R.D. F.Supp.2d 37, 39-41 (D.D.C. 2002)
(same).

The circumstances of this case are similar to thoB#zpatrick v. Gates2004 WL
239825 (C.D. Ca. Feb. 2, 2004). In that case, the defendants moved to dismiss the compld
because plaintiff failed to serve them for more than three years after thacdwas filed.

The plaintiff argued that defendaritad earlier appeared in the action when the city attorney
filed a number of papers “on behalf of all named police officer defendaatsat *2. The court
stated that “the voluminous file in this action reveals three sets of papers drtheniCity
Attorney inserted, at the top of the title page, ‘Attorney for Defendants, RichaxmbAld&rnani
Bernardi, ... and named police officer defendants.” The plaintiff presented noiguthat
these “cryptic references” rose to the level of a voluntary, general appearance byitige m

defendantsld. In granting the motion to dismiss, court stated:

Here the evidence before the Court demonstrates that Plaintiff did not serve
the moving defendants before December 2003; that the moving defendants
were unawag of this lawsuit until September 2003; that, until they were
served with process, they never sought representation in this case and that
they never authorized the City Attorney’s Office to undertake any steps on
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their behalf prior to receiving service. For these reasons, the Court finds
that they did not voluntarily appear in the case prior to being served.

Id. at *2.

In this case, Defendants’ motion to dismiss based on the statute of limitaty@ms\viaeh
the statement “Defendants Las Vegas Metlitgao Police Department and 21 named LVMPD
officers (‘LVMPD Defendants’), by and through their attorneys of reddiatguis Aurbach
Coffing, hereby file this Motion to Dismiss.Motion (ECF No. 36), at 1. In their reply brief,
which was filed after the arshal reported that Defendants Hard, Aiken and Fowler had not b
served, Defendants’ counsel again stated that the reply was filed on betiadéffehdants Las
Vegas Metropolitan Police Department and 21 named LVMPD officers (RBM
Defendants’).” Regy (ECF No. 56) at 1. These statements are not “cryptic.” Defendants’
attorneys clearly represented that the motion was made on behalf of all Dederitiais
contrasts with Defendants’ answer filed on August 28, 2017 which stated that “[fgredBets
who have been served in this action hereby answer Plaintiff Billy Cepertas(if)

Complaint . . . .”Answer(ECF No. 94).

In dismissing the complaint iRitzpatrick the court relied on the fact that the defendant
were unaware of the lawsuit andver sought representation or authorized the city attorney tg
appear on their behalf. Although Defendants’ counsel does not expressly so satgppkars
to be an implication that Defendants Hard, Aiken and Fowler were unaware ofuust lat the
time the motion to dismiss was filed. In any event, there is insufficient inforntatgupport a
finding that these defendants knew about the lawsuit, and authorized Defendants’ toofilesel
the motion to dismiss on their behalf. Plaintiff argues the Notice of Appearance (ECF No.
93) filed on July 11, 2017, constituted a general appearance on behalf of Defendants Hard
and Fowler. This notice was followed one day later, however, by the filing of theraolsw
behalf of the “Defendants who have been served in this action.” The notice of appeat@mce
ambiguous to constitute a general appearance by Hard, Aiken or Fowler. fRieguiifs that
Defendants’ response to Plaintiff's motion to appoint experts, filed on July 25, 2018, swgppof

finding that Hard, Aiken and Fowler have generally appeared in this actiondddiment was
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titled as “LVMPD’s Opposition.”Opposition(ECF No. 110). It is also too ambiguous to
establish a general appearance by Defendants Hard, Aiken and Fowler.

Although the evidence is insufficient to establish that Defendants Hard, Ailkewber,
in fact, authorized the motion to dismiss to be filed on their behalf, Plaintiff could have
reasonably believed that it was filed on behalf all named defendantise #ihe the complaint
was filed, Fed.R.Civ.P. 4(m) stated that if a defendant is not served within 120tdayseaf
complaint is filed, the court must dismiss the action without prejudice or order thatdse
made within a specified time. If théamtiff shows good cause for the failure, however, the
court must extend the time for service for an appropriate period. The AdvisoryiGeeiNotes

to the 1993 Amendment which revised Rule 4(m) state:

The new subdivision explicitly provides that theudcshall allow additional

time if there is good cause for plaintiff's failure to effect service in the
prescribed 120 days, and authorizes the court to relieve a plaintiff of the
consequences of an application of this subdivision even if there is no good
cause shown. Such relief formerly was afforded in some cases, partly in
reliance on Rule 6(b). Relief may be justified, for example, if the applicable
statute of limitations would bar the refiled action, or if the defendant is evading
service, or conceals a defect in the attempted service.

In Ditkof v. Owendllinois, Inc., 114 F.R.D. 104 (E.D. Mich. 1987), which was cited in
the Advisory Committee Notes, the defendant moved to dismiss the complaint on the grour]
that it had never been served. The plaintiff erroneously argued that formal sexsinetw
required because the defendant joined in a removal petition. The court stated that it would
unfair to dismiss the action, which would then be barred by the statute of limitdbhenause
[defendant’s] removal and its inclusion on nearly every subsequent proof of service,
understandably lulled plaintiff into believing that service had been accomplishbkd.tolirt
therefore excused plaintiff's failure to serve defendant and directed him &dsfrdant
forthwith. 1d. at 105. InWhitaker v. Stampin@02 F.R.D. 138, 142-43 (E.D. Mich. 2014), the
court stated that the governing body charged with overseeing the Rues of Ciedureoc
expressly stated that courts have the discretion to extendatirservice in cases that would

otherwise be barred by the statute of limitation, and @iddf as an example. The court
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further stated that the historical progression of Rule 4(m) indicates thptejagice to the
defendant must yield to the compegfiprejudice to the plaintiff.

In Greer v. Madison County, Ten2003 WL 21946685, at *2 (W.D. Tenn. June 5,
2003), the court extended the time for service of the complaint even though there was no
evidence that the defendants had lulled the plaintiff into believing that serviqgeopes. The
court granted the extension because (1) defendant’s motion to dismiss wast tigtifie that
plaintiff received that there was any problem with service; (2) neithendaht claimed
ignorance of the lawsuit grersuasively argued that they would be prejudiced in defending th
claims against them, (3) the complaint itself was timely filed, and (4) plaintdtiasel
promptly acted to correct the flaw in service.

Assuming that the motion to dismiss did not cdostia general appearance by
Defendants Hard, Aiken and Fowler, good cause exists to extend the time fax sétie
complaint on them. Plaintiff had no reason to believe prior to August 28, 2017 that the mot
dismiss was not filed on their behalf. Plaintiff also may not have understood thaatther on
behalf of the “Defendants who have been served in this action” was intended to preserve
Defendants Hard, Aiken and Fowler’s objections to personal jurisdiction based on lack of
service. On Marc28, 2018, the Court appointed attorney Lauren Calvert as counsel for
Plaintiff. Although Plaintiff's counsel could have arguably addressed thea$seevice on
Defendants Hard, Aiken and Fowler earlier than she did, she acted with reashligdiee in
filing the instant motion on July 31, 2018.

The Court therefore grants Plaintiff leave to serve the summons and ahcenaaaint
on Defendants Hard, Aiken and Fowler which will relate back to the time facserf
[Amended] Complaint (ECF No. 28). The Court recommends that Defendants’ counsel accg
service on behalf of these Defendants if they will authorize him to do so. Otherwis
Defendants’ counsel shall provide Plaintiff’'s counsel with these Defendamtsht or last

known addresses so that Plaintiff may obtain service of the summons and amended compl

3The Court also grants Plaintiff's request to correct Defendant Hardis tmHart.
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them. Plaintiff's counsel shall promptly provide the necessary information to thed\Btates

Marshal so that he may serve these defendants.

2. Plaintiff's Motion to Add Of ficers Wiggins and Emery as Defendants.

Plaintiff moves for leave to join Officers Wiggins and Emery as defend&&sntiff's
proposed first amended complaint states that Wiggins and Emery are SWASfsodineployed
by the LVMPD, and that they were 4onsible for all or part of the allegations contained
herein, which resulted in injuries to PlaintiffMotion (ECF No. 111)Exhibit 1, Proposed First
Amended Complainat 4. Officers Wiggins and Emery were listed as “Officers Involved”an t
arrestreport on which Plaintiff relied in drafting his complaint, and which is the apparast bas
for Plaintiff's current motion to add them as defendants. The arrest report doesitamy any
other information as to Officers Wiggins and Emery’s involvement in Plainéifffgehension

and arrest.

The principal dispute between the parties is whether the proposed amended complajnt

will relate back to the filing of the original complaint. There is an initial issue rvessked by
the parties, however, regarding whether the proposed amended complaint ghlegssiée

claim for relief against Officers Wiggins and Emery. As statetbmnsend v. King2014 WL
10240009, at *1 (E.D.Ca. March 17, 2014), “[u]nder section 1983, Plaintiff must demonstrate
eachdefendant personally participated in the deprivation of his riglases v. Williams297

F.3d 930, 934 (9th Cir.2002) (emphasis added). This requires the presentation of factual
allegations sufficient to state a plausible claim for rellgbal, 556 U.S. at 678—7%loss v. U.S.
Secret Servigeb72 F.3d 962, 969 (9th Cir.2009). The mere possibility of misconduct falls sh
of meeting this plausibility standard. 1d.” Plaintiff's proposed amended carhdtzes not
satisfy this standard.

The Court’'sscreening order accorded Plaintiff great leeway in regard to his versageng
allegations against the individual defendants. It was anticipated that disesuddyallow
Plaintiff to identify the officers against whom he had plausible claims for reSieé Orde(ECF
No. 28) at 3. The Defendants responded to the complaint, however, by filing the motion to
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dismiss based on the statute of limitations and obtaining a stay of discovery paediegision
on that motion. Plaintiff therefore had no opportunity to conduct discovery and develop the
factual basis for his claims during the five years from when the complasnfile until
Defendants filed their answer in August 2017. Plaintiff's counsel filed thenitsotion to
amend the complaint on July 30, 2018, which was the last date to amend pleadings and ad
parties under the scheduling order. Apparently, no factual information has been obtained
through discovery as to whether plausible claims for relief exist agaifiseiONiggins or

Officer Emey.

Orderly and efficient litigation will be better served by first determiningtidrethere
are sufficientfacts to support a plausible claim for relief against either or both officers.
Discovery may also provide facts relevant to whether an amended complaint Hogsas
officers will relate back to the filing of the original complaint. The Court willidfee, deny
Plaintiff's motion for leave to join Officers Wiggins and Emery as defendaiti®ut prejudice.
In light of this ruling, the Court will briefly discuss the requirements fati@h back as to these
prospective defendants.

Fed.R.Civ.P. 15(a)(2) states that a party may obtain leave of court to amenddirgyplea
and that leave should be freely given when justice so requires. Leave to ameraldaaied,
however, if the amendment would be futiohnson v. Buckley56 F.3d 1067, 1077 (9th Cir.
2004) (citingNunes v. Ashcrqf848 F.3d 815, 818 (9th Cir. 2003)). An amendment is futile if
the party opposing the amendment shows that it is barred by the statute of limitRiidas
15(c)(1) provides that an amendment to a pleadirsga®back to the date of the original
pleading when: (A) the law that provides the applicable statute of limitations atation
back; (B) the amendment asserts a claim or defense that arose out of the condactiptmaons
occurrence set outor atempted to be set outin the original pleading; or (C) the amendment
changes the party or the naming of the party against whom a claim is assRertkdli5(c)(1)(B)
is satisfied and if, within the period provided by Rule 4(m) for serving the summons and
complaint, the party to be brought in by amendment; (i) received such notice ofithetlzat it
will not be prejudiced in defending on the merits; and (i) knew or should have known that t}
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action would have been brought against it, but for a mistake concerning the proper party’'s
identity.

Nevada law provides the applicable statute of limitations for Plaintiff's § 19@3tate
law causes of actionSee Butler v. National Comm. Renaissance of Califpit@é F.3d 1191,
1200 (9th Cir. 2014). Nevada law provides two avenues for an amended complaint adding
defendant to relate back to the filing of the original complaint. Rule 10 of the NeusskadR
Civil Procedure states that “[a] party whose name is not known may be designatedriame
and when the true name is discovered, the pleading may be amended accordinglyizero util
this rule, the complaint must (1) plead fictitious or doe defendants in the caption of the
complaint; (2) plead the basis for naming defendants by other than their truty jdewt clearly
specify the connection between the intended defendants and the conduct, activitys@nomis
upon which the cause of action is based; and (3) exercise reasonable diligenegamasy the
true identity of the intended defendants and promptly move to amend the complaint o orde
substitute the actual for the fictiondlurenberger Hercule$§Verke GMBH v. Virostek07 Nev.
873, 881, 822 P.2d 1100, 1106 (1991).

Although the use of Doe defendants is not favored in federal ceeet$illespie v.
Civiletti, 629 F.2d 637, 642 (9th Cir. 1980) addcaziose v. American Home Products Cog02
F.R.D. 638, 643 (D.Nev. 2001), in cases where Nevada law provides the applicable statute
limitations, the court will apply NRCP 10(a) so long as the original complaintl@swaith the
requirements of the rule. Insh-Miller v. LVMPD, 2015 WL 1530608, at *4-5 (D.Nev. April 6,
2015), the plaintiff's 81983 complaint named Doe Defendants 1 through 30, who were indiy
members of LVMPD whassisted in, participated in, facilitated, permitted or allowed the
violations of Plaintiff’s civil rights. The complaint also stated that plaintiff wouldiestleave
of court to insert the true names and capacities of Doe defendants when theesame w
ascertainedld. at *5. Based on this provision, the court granted plaintiff's motion to amend
complaint to add three previously unnamed police officers as defendants.

A pleading filed by a nofewyer pro se litigant is to be liberally construed &eld to
less stringent standards than pleadings filed by lawyeniskson v. Parduss51 U.S. 89, 94,
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127 S.Ct. 2197, 2200 (2007) (citigtelle v. Gamble429 U.S. 97, 106, 97 S.Ct. 285 (1976)).
Even under this lenient standard, Plaintiff's comgldimes not satisfy the first two elements of
theNurenbergettest. The complaint does not allege fictitious or doe defendants in either th¢
caption or body of the complaint. Plaintiff stated in Count | of his complaint that tgahe
fact that Defendats were not identify by their position and that they were more than 3 memi
on the SWAT team group responsible for this violation, | can name only those shown to me
Report.” Complaint(ECF No. 26), at 8. This is not sufficient to meet the requirement for Do
pleading under NRCP 10. Rule 10 states that a party whose name is not known may be
designated by any name and when the true name is discovered, the pleading maylbd amert
accordingly. Plaintiff indicated in his complaint that he was namirdgéendants, the police
officers listed in the arrest report. Officers Emery and Wiggins were istel in the report as
“Officers Involved.” It appears that Plaintiff had information regardingidmmes of these
officers, but chose not to name them as defendants. It is, therefore, doubtful thahdedame
complaint naming Officers Emery and Wiggins will relate back to the filing of thepltzont
pursuant to NRCP 10(a).

An amended complaint adding a defendant may also relate back under NRCP 15(c)
‘the proper defendant (1) receives actual notice of the action; (2) knows thettatproper
party; and (3) has not been misled to its prejudice by the amendm€ostello v. Caslerl27
Nev. 436, 440, 254 P.3d 631, 634 n. 4 (2011) (qudictmpls v.Summa Corp 95 Nev. 720,
722,601 P.2d 716, 717 (1979)). Rule 15(c) is to be liberally construed to allow relation bag
the amended pleading where the opposing party will be put to no disadvadtadeplaintiff's
right to have his or her clainehrd on the merits despite technical difficulties, however, must
balanced against a defendant’s right to be protected from stale claims andrttiardt
uncertainty they causdd., at 635. Courts are particularly amenable to imputing notice and
knowledge when the new and original defendants share an identity or unity of intdtiestigiA
the relationship needed to establish an identity of interest for purposes of ndtkeoaviedge
varies depending on the underlying facts, the court cited asaampée the relationship between
a parent and subsidiary corporation, and shared legal counsel. “[T]he fundamentathdea i
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when the original and new defendant ‘are so closely related in their busineseopenabther
activities[,] . . . the instittion of the action against one serves to provide notice of the litigatio
to the other.” Id.

In Wyatt v. Owens317 F.R.D. 535 (W.D.Va. 2016), the plaintiff filed a 8§ 1983 compla
against five police officers who allegedly used excessive forceastang him. On summary
judgment, the court dismissed the claims against two of the officers becausetbaneither
present at or involved in the incident. After plaintiff retained counsel, the coaritigel him to

file an amended complaint namingawther officers in place of the officers who had been

=]

nt

dismissed. The newly named defendants moved for summary judgment based on thef statiite

limitations. Id. at 538. In deciding whether the amended complaint related back to the filing of

the original complaint, the court applied the notice requirement in Fed.R.Civ.P. 1&)(1)
which is substantially the same as the notice requirement in NRCP 15(c). Thetatarthat
“[i]n the context of Rule 15(c), the newly named defendant must have either actuedumpd
notice of the action.”ld. at 539 (citingW .Contracting Corp. v. Bechtel Cor885 F.2d 1196,
1201 (4th Cir. 1989)).

In finding that the new defendants had actual notice of the action, the coadtthtt
they “were both present at thrcident and participated in the alleged beatinig.; 317 F.R.D.
at 540. In addition, one of the new defendants requested a copy of the dashboard camera
of the incident and showed it to the other defendant because he anticipated that tltkbe \&ou
use of force investigation. The defendant also listened to calls that plairdeffnaan prison in

which he expressed a desire to file a lawsuit regarding his injuries. Thestated that because

“actual notice may be formal or informal,” thefendants’ action “strongly suggest[ed] that they

had actual notice of the suit well within the statute of limitations peritel.{citing Goodman v.
Praxair, Inc, 494 F.3d 458, 469-70 (4th Cir. 2007)). The court also held that the new defen
hadpresumptive notice of the action within the statute of limitations or the 120 day pkeiod a
the action was filed. The court stated that the new defendants, “by virtue of waldmggide
the three original defendants, received informal notice oflthm. In fact, they work in the
same room as the original defendants. Based on the relationship and close workarg gliart

15

foot

dant




© 00 N o o A wWw N P

N N NN DN DN DN NN R P R R R R R R R
0o ~N o 1N WO N RO o 0o N o 1N N RO

the five defendants, the Court may conclude that [the new defendants] recacrerdufbtice
of the pending suit.” The court also found no evidence that the new defendants would be
prejudiced by being joined in the actiokl.

Plaintiff has not presented evidence that Officers Wiggins or Emerychaal aotice of
the lawsuit within the statute of limitations periodwithin 120 days after the complaint was
filed. Nor has he shown a nexus between Officers Wiggins and Emery and the athdants
sufficient to establish presumed notice. If Plaintiff is able to establish plackbtes for relief
against Offices Wiggins and Emery, however, he may also be able to establish facts showit
that these Defendants had actual or presumed notice of the lawsuit sufficient to aiafont
back under NRCP 15(c) and Fed.R.Civ.P. 15(c)(1}(C).

3. Plaintiff’'s Motion for Leave to Allege Claims Against Doe Defendants KXX.
Plaintiff requests leave to allege claims against Doe DefendXiXs As stated above, the use
of Doe allegations is not favored in federal court. A plaintiff arguably shaudditwed to
make Doe allegations in an amended complaint, however, if it will allow him toibiaef the
relation back doctrine under NRCP 10(a). The events at issue in this case, hooaweed
more than 9 years ago, and the statute of limitation for claims arising from tlerge expired
more than 7 years ago. The substitution of a named individual for a Doe defendant would ¢
relate back to the date an amended complaintiatigdpe Defendants was filed. It would not
relate back to the datd the original complaint which contained no Doe allegations. The
proposed amendment to add Doe Defendants would therefore be futile.

4. Plaintiff's Motion to Clarify Third and Fifth Causes of Action.

Plaintiff requests leave to amend the complaint taalkerevised cause of action for
negligence, proposed Count IV, and a 8 1983 cause of action against the Las Veogjslitdetr
Police Department pursuantMonell v. New York City Dept. of Social Ser4s86 U.S. 658, 691

(1978), proposed Count V[The Gurt will grant the proposed amendments.

4 Defendants have asserted other grounds in opposition to relation backaaiended complaint adding Officerd
Wiggins and Emery as defendants. This order does not preclude Defefidantgain raising those arguments i
response to a future motion for leave to amend to add Officers Wigginsaarg Bs defendants.
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Count IV of the complaint (ECF No. 26) alleges a claim entitled “Negligend&¢h
appears to contain both a claim for negligence against specific individual deferaatahtvhat
is, in effect, avionell claim aganst former Sheriff Douglas Gillespie and the LVMPD.
Complaint(ECF No. 26), at 11-12. Here, Plaintiff’'s counsel seeks to clarify the pleduings
alleging a separate claim for negligence and a separate claviof@il liability against the
LVMPD. Thes amended claims arise out of the conduct, transaction or occurrence thdt Pl
attempted to allege in his original complaint. They therefore relate back to thefitimg
original complaint. Accordingly,

IT IS HEREBY ORDERED that Plaintiff's Moton for Leave to File First Amended
Complaint (ECF No. 111) igranted, in part, anddenied, in part as follows:

1. Plaintiff is granted leave to file an amended complaint correcting the spdiling o
Defendant Hard’s surname to Hart.

2. Plaintiff is granted leavio file an amended complaint revising and clarifying Plaintiff's
negligence antonell claims.

3. Plaintiff is granted leave to serve the amended complaint on Defendants Hdyd (Har
Aiken and Fowler. Defendants’ counsel shall notify Plaintiff's counsel withunteen (14)
daysof the filing of this order whether he will accept service of the amended amingh
behalf of Defendants Hard (Hart), Aiken and Fowler. If Defendants’ counsehdbascept
service on their behalf, then he shall provide Plaintiff's counsel with the coirégt known
addresses of Defendants Hard (Hart), Aiken and Fowler so that Plaingifélotein service of
the summons and complaint on them. Plaintiff shall promptly provide the necessanairdar
to the United Statdglarshal so that he may serve these defendants.

4. Plaintiff's motion for leave to add Office Wiggins and Emery as defendantsisdje

without prejudice.
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IT IS HEREBY RECOMMENDED that Plaintiff's motion for leave to allege claims
against Doe DefendantsXiX be denied because such an amendment would not relate back to
the filing of the original complaint, and any claim against a named defendatitigatisn place
of a Doe Defenda, would be barred by the statute of limitations.

DATED this 16th day of October 2018.

—rge Foy g,

GEORGE FOLEY, JR.
UNITED STATES MAGISTRATE JUDGE
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