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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

* % %

MICHAEL FOLEY,

Doc. 1

Case No. 2:14v-00094RFB-NJK

ORDER

Plaintiff, Motions for Reconsideration

V.
LOREA AROSTEGUIl et al,

Defendants

l. INTRODUCTION

Before the Court iDefendants’ Motion to Amend Judgment or in the Alternative Moti

the reasons stated below, the Mosiane denied.

Il. BACKGROUND

for Reconsideration (ECF No. 81) and Plaintiff's Motion for Re@eration (ECF No. 82)or

Plaintiff filed a Complaint aginst Clark County andClark County Family Services

employeed.orea Arostegui, Georgina Stuart, Deborah Croshaw, Lisa Reese, and lzdzeRui

08

on March 10, 2014At a hearingon September 21, 2015, the Court dismissed all of Plaintiff's

claimsexcept for he due process and First Amendment retaliation claims, withoutijme|&CF
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No. 42. Plaintiff filed his Second Amended Complaioh September 2, 2016. ECF No. 6
Defendants filed a Motion for Summary Judgment on January 3, 2017. &3~ NOn February
1, 2018, the Court entered an Order granting in part and denying in part tha ldot®ummary
Judgment. ECF No. 78he Court granted summary judgment to the Defendants on all clg
except for Plaintiff's due process claim against Defendant Clatknty and First Amendment
retaliation claim against Defendant Arosteddi. The Court allowed the due process claim
proceed on the theory that Defendants did not provide Plaintiff adequate due proces
protections before they added him to the statewide child abuse re@iséyCourt allowed the
First Amendment retaliation claim to proceed based on the timiRgpafitiff filing a civil rights
lawsuit and Defendants opening their investigation into his allegdd abuse.At a status
conference on February 12, 2018, the Court gave the parties untilaRel26, 2018 to file
simultaneous Motions for Reconsideration of the Summary Judgmeet.CF No. 79. On

February 26, 2018, the parties filed their Motions for Reconsidard&ECF Nos. 81 and 82.

[l. LEGAL STANDARD
A. Motion for Reconsideration
“As long as a district court has jurisdiction over the case, then sepsss the inheren
procedural power to reconsider, rescind, or modify an interlogatiaer for causseen by it to

be sufficient.”City of Los Angeles, Harbor Div. v. Santa Monica Baykeegért F.3d 882, 885

(9th Cir. 2001) ifternal quotation and citation omitjedHowever, “a motion for reconsideratiot]

should not be granted, absent highly unusual circumstances, umdalisttict court is presented

with newly discovered evidence, committed clear error, thelfe is an intervening change in thie

controlling law.” Marlyn Nutraceuticals, Inc. v. Mucos Pharma GmbH &,&31 F.3d 873, 880
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(9th Cir. 2009) (internal quotation and citation omitted)notion for reconsideration “may nof
be used to raise arguments or present evidence for the first time wheotife reasonably have)

been raised earlier in the litigatiord.

V. DISCUSSION
A. Defendants’ Motion for Reconsideration (ECF No. 81)

1. DueProcessClaim

Defendants did not address the question of predeprivdtierprocess in their summary
judgment briefing. They claim that the evidence they now submglation to predeprivation
process was not available previously because “[d]etails of the igatsh surrounding Plaintiff's
Complaint prior to Plaintiff's ame being entered into the Registry were not provided as Plaint
Amended Complaint appeared to primarily focus on the post deprivatcags.” ECF No. 81 at

4. Even if this qualified the newly provided evidence as previously unawgitabl Court des not

find that Defendants have proven beyond dispute that Plaint#ffpravided with adequate dug

process protections in this case.

Defendants first argue that the due process claim was wrongtdidetl because (1)
Plaintiff was given an adequate apfunity to be heard before he was deprived of his libe
interest and (2) it would have been impractical for DefendaatkQCounty to provide any
additional protections before adding Plaintiff to the statewidkl @buse registryDefendants
contend tht Plaintiff was given an adequate opportunity to be heard becausedsiggator called
Plaintiff twice during the course of the investigation and asked taksp&h him about the
allegationsagainst himbut he refused to cooperailthesestepsaloneare insufficient to satisfy
the requirements afue process. The evidence that Defendants cite to, case notes prepared
investigator, does not indicate that the investigator ever actudtlymed Plaintiff of the
possibility that he could be added to the statewide child abuse registry. Thegat@stnerely

stated in her reports that “this worker explained that | work wit8 @®d would like to discuss ¢
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report that we received about him and his children.” ECF No. 81 -Bxarid :C. When Plainfif

was informed that CPS would not be providing him with an attorneyeflised to cooperate ang

stated that he would have his attorney contact the investigetah evidently never happened.

Id. Based on this evidence, the Court does notifinddispued that the Plaintiff was informed of
the potential deprivation of his liberty interest, the evidencensgg&im, and the available
procedures tobject to the deprivatigras required by due proce8Sue process requires noticq

‘reasoably calculatedunder all thecircumstances, to apprise interested parties of the pendg

of the action and afford them an opportunity to present their odmescti United Student Aid
Funds, Inc. v. Espinos&59 U.S. 260, 272 (2010) (quotidullane v. Central Hanover Bank &

Trust Co., 339 U.S. 306, 314950). Defendants also argue that “Plaintiff hasn’'t provided a

documentation let alone any relevant argument that the alleged abumet datur.” ECF No. 81

at 7.This is not a requirement for a due process claichia irrelevant to the analysis here.
Defendants also have not pravbeyad dispute thait would have been impractical of

unduly burdensome for Defendant Clark County to provide additirededural protections

before adding Plaintiff to the statewiahild abuse registrythey argue generally that offering a

predeprivation process would have been impractical “[d]ue to the aygdrremoving a child
from harm and preventing future abuse.” ECF No. 81 dthéy allegethat under the Nevada
statute, “[o]nce an investigator substantiated an investigatioai, substantiation would
automatically enter the individual who was alleged to have caused e iatthe Registry” and
therefore“Defendants would have no meaopreventing the Registry submission unless t
investigation is delayed, postponedrmappropriatyy deemed unsubstantiatédd. at 9.Although
the safety othe minors being investigated by the Defendants is certainly of upmpstriance,
Defendants d not provide any specific information regarding why that safetydcoolt be
preserved while also offering adequate procedural protections touhdse investigation.The
Defendants offer no reason why the process of safeguarding abyiremoving tke minor from
a home must operate in parallel to the process for placing amdualivnto the registry. Indeed,
it would be reasonable to allow for an individual's subsequent appeaview of the abuse

determination to occur in conjunction with the process of placemeime iregistry.
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Moreover, gneral references to “the urggnof removing a child from harimare not
enough to prove impracticality without specific facts regardingitheline of the investigation

and how disruptive it would have & to offer Plaintiffmore comprehensive notice and a

opportunity to be heard before substaimg the abusdn this case, the first report of abuse was

made on January 23, 2012 and the abuse was not substantiated until March 2Def0ants
had two months in which to properly apprise Plaintiff of the potentakequences of the
investigation and offer m anopportunity to tell his side of the story. Based on this timelir]
Defendants cannot simply claim that further protections wereairtipal without additional
evidence.

Finally, Defendants argue that Defendant Clark County cannot belizeld under a
Monell theory because it was not the final decision maker that created the gioigspie here.
Defendants fail to address the fact, whicé @ourt explained in its Summary Judgment Ords
that the Ninth Circuit held irlumphrieshat a county could potentially be liable unti&nell for
implementing a state statute, if it could have provided additised@guards to implement thg

statute cortgutionally, but failed to do sddumphries v. Cnty. of Los AngeleS554 F.3d 1170,

1202(9th Cir. 2009)as amende(lan. 30, 2009)yev’'d on other ground$.os Angeles Cnty., Cal.

v. Humphries 562 U.S. 29 (2010For the same reasons the Court cannot find as a matter of
that it was impractical for Defendant Clark County to provide Riwith a predeprivation
process, the question of whether Clark County could have implethéhe Nevada statutd

constitutiorally but failed to do so is yet to be resolved.

2. First Amendment Retaliation Claim

Defendantsncorrectly assert that the timing of Plaintiff filing his civil righawsuit and
Defendant Arostegui opening the investigation into his alleged almeseno raise a question of
fact regarding whether the investigation had a retaliatory motive. Sthég; “a quick glance at thg
docket indicates thaPlaintiff's Amended Complaintvas not even filed until April 10, 2014

(though not served) and was not even served to Defendiatiit®ecember 10, 20T4ECF No.
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81 at 10. However, the Court’s Summary Judgment Order makes ithaedne alleged retaliation
was not in response to Plaintiff filing the current lawsuit, foutPlaintiff filing the civil action

Michael Foley v. Michelle Pont et,alase M. 2:1tcv-01769JCM-VCF. A quick glance at the

docket in that case shows that Defendant Stuart was served ory2hu2012, around the sam(
time Defendant Arostegui opened the investigation into Plamtffeged abuse. The Court will

not reconsider its decision on this claim.

B. Plaintiff's Motion for Reconsideration (ECF No. 82)

The Court does not find that the Plaintiff has provided any factsisirMotion for

Reconsideratiothat he would have personal knowledge of, such that the Court coulderoihs

as evidence at the summary judgment stagees v. Blanas393 F.3d 918, 923 (9th Cir. 2004).

The Court will not reconsider its decision as to any of the clai@s ithprevously granted

summary judgment on.

V. CONCLUSION

Accordingly,
IT IS HEREBY ORDERED that Defendants’ Motion to Amend Judgment or in th
Alternative Motion for Reconsideration (ECF No. 8 PENIED.

IT IS FURTHER ORDERED thatPlaintiff's Motion for Reconsideration (ECF No. 82

S

RICHARD F. BOULWARE, I
UNITED STATES DISTRICT JUDGE

is DENIED.

DATED: September 10, 2018
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