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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

* * *

KAREN BODDEN, CaseNo. 2:14¢ev-01968RFB-NJK

Plaintiff,

ORDER
V.

JO GENTRY, et al.,

Defendang.

This counseled 8§ 2254 habeas petition is beforeCthw@t on respondents’ motion td
dismiss ECF No. 41. Petitioner Karen Bodddhereinafter a¥88oden”) opposedECF No. 71,
and respondents replied, ECF No. 76.

l. Procedural History and Background

On January 22, 2008, a jury fouBddden guilty of one count of murder with use of
deadly weapon. Ex. 165 The state district court sentenced her to life with the possibility
parole after 240 months, with a consecutive term of 48 to 120 months for the deadly w
enhancementEx. 165. Judgment of conviction was entered on March 5, 2008. Id.

The Nevada Supreme Court affirmed Bodden’s conviction on February 1, 2010,
remittitur issued on February 26, 201Bxs.201, 202.

The state district court conducted an evidentiary hearing on Bodden’s counseted

postconviction habeas corpus petitidexs. 279, 280. The court thereafter denied the petition

1 Unless otherwise specified, the exhibits referenced in this order are exiaibi
respondents’ motion to dismiss (ECF No. 41) and are found at ECF N&63,43-61. TheCourt
notes that respondents created unnecessary confusion by numbering thetis stdriting with
exhibit 1 instead of continuing sequentially after the exhibits already on file in suypte
amended petition.
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January 3, 2013Ex. 290. On October 17, 2014, the Nevada Supreme Court affirmed the denia

of the petition, and remittitur issued on November 13, 2@&bé&. 336, 337.

This Court received Bdden’s federal habeas petition orabout November 25, 2014
ECF No. 7. Th&ourt appointed the Federal Public Defender as counsel for Bodden, and sh
a counseled, amended petition. ECF No. 18.

Respondents now argue that the amenmigition does not relate back to any timélgd

earlier petition, some grounds fail to state claims for which habeas reliddergganted, and some

claims are unexhaustedcCF No. 41.
. Legal Standards & Analysis
a. Rdation Back

b file

Respondents argue that the claims raised in the amended petition relate back| to

Bodden'’s first petition. ECF No. 41. A new claim in an amended petition that is fiecladt
expiration of the Antiterrorism and Effective Death Penalty Act (“AEDPA'¢-gear limitation
period wil be timely only if the new claim relates back to a claim in a tirfiédy pleading under
Rule 15(c) of the Federal Rules of Civil Procedure, on the basis that the clamarisof “the
same conduct, transaction or occurrence” as a claim in the/tpteglding. Mayle v. Felix 545
U.S. 644 (2005). IrMayle, the United States Supreme Court held that habeas claims i

amended petition do not arise out of “the same conduct, transaction or occurrerlaghgasnc

n an

the original petition merely because claims all challenge the same trial, conviction or sentence.

545 U.S. at 655%4. Rather, under the construction of the rule approvédayie, Rule 15(c)
permits relation back of habeas claims asserted in an amended petition “onlyhe/laairns

adced by amendment arise from the same core facts as the timely filed claimst arieen the

new claims depend upon events separate in ‘both time and type’ from the originally raise

episodes.”Id. at 657. In this regard, the reviewing court looks to ‘#Restence of a common

‘core of operativéacts’ uniting the original and newly asserted claims.” A claim that merely gdds

“a new legal theory tied to the same operative facts as those initially allegecBlate back and

be timely. Id. at 659& n.5; Ha Van Nguyen v. Curry, 736 F.3d 1287, 129thCir. 2013). The

purpose of the relation back doctrisdo ensure that threspondenthas been given all the notice
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that statutes of limitations were intended to providgaldwin Cty. Welcome Ctr. \Brown, 466

U.S. 147, 150 n.3 (1984

Therelation backdoctrine in any context;is to be liberally applied Clipper Exxpress

v. Rocky Mountain Motor Tariff Bureau, Inc., 690 F.2d 1240, 1860 (9th Cir. 1982. This

liberality is amplified here by theless stringent pleading standards appliegrio se habeas

petitioners. SeeCorjasso v. Ayers, 278 F.3d 874, 878 (9th Cir. 2002).

Here, theCourtreceived Bodden’s federal habeas petition on November 25, 2014, an
filed her counseled, firsimended petition on June 2, 2016. ECF Nos. 7, 18. Three hun
thirteendays of the AEDPA ongear statute of limitations had elapsed when Bodden fiéed
original petition. The statute of limitations thereafter expired about January 16, BOUbsixth
months before Bodden’s counseled, fastended petition was filed. Accordingly, the claims
the firstamended petition must relate back to Boddemiginal pro se petition in order to be
deemed timely.

i. Original Petition
Bodden set forth three grounds for relief in her origpnalse petition ECF No. 7.
1. Ground 1

Bodden claimed violations of her rights to due process and effective assistangasac

The DA claimed that | shot my husband Rob to death during an argument
in his aircraft hangar on the morning of August 16, 2006. Supposedly, | alone
wrapped his 260-pound body in a moving quilt and plastic. Supposedly | then
used an engine hoist to lift his packaged biody the back of his open bed F-350
pickup truck and then deposited his body, without burying it, less than 250 feet
from a fairly well traveled dirt road. The DA claimed the murder weapon was a
small .22 handgun kept above the hangar restroom which was never found. The
claimed motive was that | took some community property money from his
business account and that | was afraid he would report alleged “thefts” which
would cause a violation of my probation.

My attorney hadvitnesses that would have testified that | was installing a
large double waterfall made of cement composet [sic] all day on Augilstiritd
after 9 p.m. and went to dinner after that. | was worn out. The next morning |
was to return to job site for cleanup with my daughter but she was not ready so |
switch [sic] my morning schedule with afternoon. | met my daughter for lunch.
On the 17h | contracted with the other willing witnesses to build their pond
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which | almost finished before | was arrest@dhere were witnesses that | am not

a violent person, have no experience with guns, and had no wish to kill Rob. My
attorney had a crime scene investigator available who could have explained how
the crime couldn’t have been done as claimed. None of these witnesses were
called. My attorney put on no defense.

All he did was show that Rob told his accountant twice he would not
report me even if it cost him money. Rob helped my business financially. |
believe my attorney mentioned that had | killed Rob | would have used the
backhoe | rented on August 25, 2006, to bury his body and not leave his body to
be found. I think he mentioned that there were no fingerprinting [sic] of the place
and the box where the pistol supposedly was or the ladder up to ttwadsa
about all the defense | got.

Id. at 3-4.
2. Ground 2
Bodden asserted that her rights to due process and effective assistance ofwerens
violated:

When the police wanted to question me, | told them that Rob left to work
on a drug dealer’s planes. Rob worked alone, did not like to be told what to do,
and drank when he came home. | knew his new job would not work out. The
testimony at trial was that he died instantly from a gunshot wound to the brain

stem from the rear base of the skullamother to the right side of head above the
ear. | understand this was a professional type murder.

| understand why the drug dealers wanted it to look like | did it, it took
attention away from their activities, the police wanted to blame me becaase |
available, that Rob’s siblings wanted me convicted so they get all of his estate and
that the airport people did not want the airport associated with drug dealers. But |
do not understand why my attorney did not want to use this in my defense. He
newer even suggested that somebody else had a reason to kill Rob.

My assistant attorney told the judge why Rob really died in asking for a
new trial, but that was too late.

Id. at 7.
3. Ground 3
Bodden contended that her rights to due process, a fairanidleffective assistance o

counsel were violated:
During the twenty months | was in jail awaiting trial, many articles
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concerning the case with information from the groups who prosecuted me were
published in local newspaper. Despite receiving two cartfuls of evidence to
review, the jury found me guilty in only two hours over lunch. | understand they
left the courthouse immediately after trial was over. They seemed mad at having
to sit in a trial when everyone around “knew” | was guilty.

Why did my attorney do nothing about publicity and try to get me a fair
trial?

Id. at 8.
Bodden attached the first page of the Nevada Supreme Court order affirming thetde

her state postconviction petitiomd. at 10. TheCourt notes that the attachmenttlois first page

nial

has no bearing on the original petition. That is, this page, which does not even contain any speci

facts related to Bodden’s case or claims, does not serve to add any grounds to her origonal

or set forth any additional factual allegatiorS8ee, e.g.Baldwin v. Reese, 541 U.S. 27 (2004);

Castillo v. McFadden399 F.3d 993, 100(®th Cir. 2005); Fed R. Civ. P. 10(c); Habeas Ru
2(c)(2).

ii. First-Amended Petition
Respondents argue that no claims in the-&raended petition relateack to Bodden’s
original petition ECF No. 41at5-6.
1. Ground1
Bodden argues that trial counsel was ineffective for failing to present expeniot®gs to
challenge the State’s expert testimony, in violation of her Fifth, Sixth, and Fotrfemendment
rights as follows:
(A) Trial counsel failed to present expert testimony from a forensic entomologist.
(B) Trial counsel failed to present expert testimony from a forensic pathologist.
(C)Trial counsel failed to present expert testimony from a forensic biologist.
(D) Trial counsel failed to present crime scene expert testimony.
(E) Trial counsel was ineffective for failing to present expert testimony refutedtate’s

theory that Bodden used a “cherry picker” to move her husband’s body.

petit

le

(F) Trial counsel was ineffective fdailing to challenge, as junk science, the testimony that
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the tire tracks found in the hangar matched those from Mr. Bodden’s truck.

(G)Trial counsel was ineffective for failing to present evidence and testimony fraxpert
familiar with drug smuggling.
ECF No. 18 at 22-39.

In ground 1 of the original petition, Bodden asserts that her attorney had a crime
investigator who could have explained how the crime could not have been committed as. cl
ECF No. 7at4. She continued]n]one of these witnesses were called. My attorney put on
defense.” Id. Bodden also described that the district attorney’s case included the theory
Boddensomehow wrapped her husband’s 28und body and used an engine heiatso known
as a cherry pickerto move his body to the bed of his pigk trick. Id. at 3-4. The amended
claims in grounds 1(A) througlr share a common core of operative facts sufficient to relate 4
to the original petition. Thus, these grounds are timely.

In ground 1(G)Bodden claims that counsel failed to present evidence and testimony
an expert familiar with drug smugglindd. at 38-39. Ground 1(G) shares a common eaf
operative facts with the original petition, which details Bodden’s theory that drugrsleare
responsible for the killing and that her attorney unreasonably did not use this theory in’80¢
defense.Ground 1(G) therefore is timely.

2. Ground 2

Petitioner argues that trial counsel was ineffective for failing to investigiadl present
exculpatory evidence regarding hgyor mentalhealth and cognitive limitationsn violation of
her Fifth, Sixth and Fourteenth Amendment rigtECF No. 18at 40-44.

Ground 2 is not similar in type and time nor does it share a common core of operativg
with any of the three grounds in the original petition. Thus, ground 2 is untimely.

3. Ground 3

Bodden asserts that the state district court improperly adnuttediable mitochondrial
DNA evidence and then refused to permit trial counsel to fully ezgmamine the State’s exper
on its reliability and probative value. ECF No.&t&4-52.
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As petitionercorrectlyacknowledges, ground 3 is not similar in type anmgk nor does it
share a common core of operative facts with any of the three grounds in the origircal. pg&e
ECF No. 71at 32. Accordingly, ground 3 is untimely.

4. Ground 4
Boddenclaims that trial counsel failed to adequately present a defense and failed t
six specific witnesses. The first three witnessesas follows
(A) Pascal Steeves, who would have confirmed Bodden was working on his pond in A
2006;
(B) Joan Reid, who would have confirmed that Bodden was working on her pond in Al
2006 and that Bodden complained, prior to Mr. Bodden’s death, that he was working
drug dealer’s airplanand
(C)Bodden’s son Bryan Allen, who would have testified that he was workingwsitmother
on August 15, 2006.
ECF No. 18t 53-57.

In ground 1 of her original petition, Bodden claimed that trial counsel failed to pre
witnesses who would have testified that she was installing a large double Wwaledaly on
August 15, 2006 (ECF No. & 3). The amended petition merely specifies the names of th
witnesses and specifies to what each would have testified. Grounds(@elate back and are
therefore timely.

The next three witnesses are as follows

(D)Ray Entrop, whowould have testified that he withessed Mr. Bodden give Bodq
permission to use his credit card;
(E) Fern Caprawhowould have testified that she had personal knowledge of members g

Mexican Mafia living in the Carson City areand
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(F) James Kroeserwhowould have testified that Mr. Bodden often worked on Golden Edgle

421 aircraft, the same type of plane Bodden said Ramos, a drug Hedler,
ECF No. 18t 58-59.
111
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Grounds4(D) and 4(E)do not share any common core of operative facts with any groy
in the original gtition. They do not relate back and are therefore untimely.

Ground 4(F) relateback to Bodden’stance in her original petitidhather attorney failed
to presentevidencethat drug dealers were responsible for the killing. Particularly, Bodd
described in her petition that Mr. Bodden had been working on a drug dealer’s airplane and
that the attorney should have investigated the airport’s association with drug teBledslen’s
defense. Ground 4(F) thereforeatels backo the originapetitionand is timely.

5. Ground 5
Bodden argues that trial counsel failed to investigate and present evidetiveef
alternative suspest
(A) Ramos, a drug dealer, andfoeonard Roccaa clientto whom Mr. Boddermowed a
significant sum of moneyor
(B) Bodden’s daughtearoline Allen
ECF No. 18t 60-68.

In ground 2 of the original petition, Bodden contended that trial counsel failed to pr¢
evidence thaMr. Boddenwas working on a drug dealer’s airplane. ECF Nat& Ground 5(A)
relates back ands timely, as the alternative theorie§the killing implicatingRamos and Roccal
simply provide additional details as to Bodden’s dreigtedkilling theory.

Nothingrelated to claims that Caroline Allen killed Mr. Bodden or that trial counsel
ineffective for failing to argue this theoiryraised in the original petitionGround 5(B)therefore
doesnot relate back anid untimely.

6. Ground 6

Bodden asserts thatidl counsel failed to object to testimonial statements admitted i

violation of her Fifth, Sixth and Fourteenth Amendment rights to confront witnesses &gainst
(A) Counsel failed to object to the admission of testimonial statementglithBodden made
to his accountant, Lecia Nichols;
(B) Counsel failed to object to the admission of the “Dear Detectives”.letter
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ECF No. 1&t68. Bodden raises no claims in the original petition that share any common cq
facts with ground 6 of the amended petition. Ground 6 is thus untimely.
7. Ground 7

Boddenargues that the trial court’s refusal to change the venue, despite extensive p
publicity, violated Bodden’s Fifth, Sixth, and Fourteenth Amendment due process rifDEs.
No. 18at 73-75. In the opposition to the motion to dismiss, Boddamecty acknowledges that
ground 7 does not relate back to the original petition. ECF Nat384. Ground 7 is untimely.

8. Ground 8

Bodden claims that trial counsel failed to present the entire recorded satiwe she had
with her daughter, Caroline Allen, in violation of her Fifth, Sixth, and Fourteenth Amendr
rights ECF No. 1&t 75-78. She claims that the State admitted at wialy a brief portion of a
phone call between Bodden and her daughter in which her daughter appears to question B
innocence, but that the full half hour conversation contextualizes Bodden’s ongoing friendl
norl. mal relationship with her daughter.

While Bodden references her daughter in her original petition and suggests éttarhey
could have elicited testiomy from her daughteo support her innocence, she doesidentify
that anyevidence related to her daughteas introduced, much less misleading or incomple
Ground 8 does not share any common core of facts with the original petitias tretefoe
untimely.

9. Ground 9

Bodden claims that insufficient evidence supported her conviction, in violation of her
and Fourteenth Amendment rights. ECF N8.at78-83. In ground 1 of Bodden’s origina
petition, she sets forth what she argues is the district attorney’s unsupportedbiaedhretiry of
how she committed the murder and argues that her due process rights weed.viGeiund 9
sufficiently relates back to the original petition and is therefore timely.

10.Ground 10

Bodden’s asserts that her conviction and sentence are invalid under the f

constitutional guarantees of due process and freedom from cruel and unusual punishr
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violation of the Fifth, Eighth, and Fourteenth Amendments. ECF Nat B3-86. Bodden
correctly acknowleges that this claim is distinct from any raised in her original petit€@F No.
71at38. Ground 10 is untimely.
11.Ground 11

Bodden argues that the cumulative effect of the errors in this case violated Bdeitten’
and Fourteenth Amendment rights to due process. ECF No.8B&&. Ground 11 clearly
relates back to the extent that it raises a claim of cumulative error as tulgstill before this
Court for consideration.

TheCourt also notes here that this claim is cognizable as a matter of pleading andssU
the motion to dismiss. Bodden correctly contends that prejudice may result from thatouemy

impact of multiple éficiencies. SeeParlev. Runnels, 505 F.36822, 9 (9th Cir. 2007)"[T] he

combined effect of multiple trial errors violates due process where itreetideresulting criminal
trial fundamentally unfait); Harris By & Through Ramseyer v. Wood, 64 FBtB2, 1438 (9th
Cir. 1995).

Accordingly, the claims set forth in the following grounds relate back and are tin
grounds 1(A)- (G); ground 4(A) — (C) & (F); ground 5(A); ground 9; and ground 11. Th
following grounds do not relate back: ground 2; ground 3; grounds 4((®); ground 5(B);
grounds 6 — 8; and ground 10.

b. Actual Innocence

Bodden argues that thiSourt should still consideany untimely grounds because she i
actually innocent of her husband’s murder. ECF Nat4D-45. A convincing showing of actua
innocence may enable habeas petitioners to overcome a procedural bar to cansidethg
merits of their constitutional claim&chlup v. Delo, 513 U.S. 298 (1995); House v. Bell, 547 U
518 (2006). InMcQuiggin v. Perkins, the United States Supreme Court held that “ac

innocence, if proved, serves as a gateway through which a petitioner may pass whetl
impediment is a procedural bar, as it waSdnlup andHouse, or, as in this case, expiration of th
statute of limitations.” 133 SCt. 1924, 1928 (2013). The Court emphasized that “tenable -ac}
innocence gateway pleas are rare: ‘[A] petitioner does not meet the threshaldmenaiunless

-10 -

rvive

I

ely:

UJ

S.
tual
ner t
e

ual




© 00 N oo o b~ w NP

N NN DN DN DN N NDN R P RB B B B B R R
0w ~N o 00~ W N RFP O © 0 N O 01~ W N R O

Case 2:14-cv-01968-RFB-NJK Document 83 Filed 05/14/20 Page 11 of 22

he persuades the district court that, in light of the new evidence, no juror, acting bbgsemald
have voted to find him guilty beyond a reasonable dould.”{quoting_Schlup513 U.S. at 329
seeHouse 547 U.S. at 538 (emphasizing that ehlupstandard is “demanding” and seldor

met). The Ninth Circuitoncluded in Griffin v. Johnsaihat “[nJew” evidence is evidence that i$

)

newly presented-it need not be newly discovered. 350 F.3d 956, 963 (9th Cir. 2003). Recently,

however, the Ninth Circuit has noted that Justice O’'Connor’s concurreSc@lmmayset forth

the controlling definition of “new evidence.Pratt v. Filson WL 3327889 (9th Cir. August 4,

2017)(unpublished). O’Connor wrote Bchlupthat she understood the Court’s holding to be that

“new evidence” is “newlydiscovered evidence.” 513 U.S. at 332.

In assessing &chlupgateway claim, “the timing of the [petition]” is a factor bearing on

the “reliability of th[e] evidence” purporting to show actual innocerngehlup 513 U.S. at 332,
McQuiggin, 133 S.Ct. at 1936 (Focusing on the mestof a petitioner’s actuahnocence claim
and taking account of delay in that context, rather than treating timeliness as a dhiresinoy,
is tuned to the rationale underlying the miscarriage of justice excepéomensuring that federal
constitutonal errors do not result in the incarceration of innocent pefs@m®rnal quotations
and citations omitteql)

Respondents argue that Boddkas not presented any “reliable” new evidence

innocence, Schlyp13 U.S. at 324Carriger v. Stewartl32 F.3d 463, 482 (9th Cir. 1997), and

therefore, she cannot overcome the untimeliness of her petition based on an actual icfeooenge

ECF No. 76at 25-31.

of

Bodden contends that she has several pieces of reliable new evidence of her inngcen

First, she argues that she has evidence that her husband was likely killesl after he went

missing based on a report by a forensic entomologist written on November 7, 2007 (petiti

pner

exhibit 216B)? The report assumes that the insects recovered were the first generationtsf inse

that began as eggs inside the victim's dead body. The report states that theedesawvgples can

2 Petitioner’s exhibits in support of the amended petition, ECF No. 18, are found at
Nos. 19-33, 35.

-11 -

ECH




© 00 N oo o b~ w NP

N NN DN DN DN N NDN R P RB B B B B R R
0w ~N o 00~ W N RFP O © 0 N O 01~ W N R O

Case 2:14-cv-01968-RFB-NJK Document 83 Filed 05/14/20 Page 12 of 22

establish the “minimunime frame for infestation.”ld. at 2. Respondents argue that the author

of the report merely opines that, at a minimum, the body was first available foraeteity on

August 2930 based on the lifecycle for the insects that were recovered aer8aptember 10,
2007, but if the insects that were recovered were second oiggmetation insects, the time o
death would have been earlier in the month of August. Bodden’s defense counsgs tastife

evidentiary hearing on the state postconviction petition that the expert had told thine thgpert

could not determine the time of death with any accuracy because the body had not been complet

buried, part of it was exposed and no one knew when it had been exdgosedl18 at 108.
Bodden’scounsel thus chose not to present the forensic entomologist testimony to thigljur
The report is not reliable evidence of innocence such that no reasonable juror could havedo
Bodden.

Bodden also asserts that she has evidence that contthditéstimony of a State witnes
who opined based on his experience that the small caliber of bullet used to kill itmevwact d

not cause a lot of blood. ECF No. 71 at 44. Respongeirsout that Bodden'’s allegedly contrar

nvi

12}

~

evidence is an email fro a retained expert who told defense counsel, before trial, that he would

need to do further research to determine whether he could offer an opinion that the wounds on 1

victim would have bled significantly. PdEx. 216D. TheCourtagrees that this isot reliable
evidence of innocence.

Bodden next argues that she has evidence that it is highly unlikely that there would
blood detected in the airplane hangar if the victim was Killed thie€F No. 71at44. Bodden
bases this conclusion on thesptrial 2016 opinion of forensic scientist Elizabeth Johnson t
“the crime scene examiners were very thorough in testing numerous areas and ReiisX.
251 at 4. Johnson describes the “extremely sensitive techniques” that Washoe Countg S
Office laboratory reports and documents reflect were used in the examinatierhahigar, cherry
picker, and Mr. Bodden and Bodden’s automobildsat 2. Johnson notes: “[ijn my opinion, th
crime scene examiners were vémprough in testing numerswareas and items that may hay
blood deposited either directly or by transfeid. at 4. Johnson observed that the fact that
blood was detected did not corroborate the State’s theory of the murder. While this igsar
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helpful to Bodden’s defensthe State never alleged that its experts used inaccurate tests for hlooc

this evidence does not impeach any witnesses, and it is not reliable evidence of mnocenc

Bodden contends that she has evidence that the state’s theory about how shieekilled t

victim and moved his body with an engine hoist wasfdegched and would be exceedingl

y

difficult. ECF No. 7l1at44. Yet respondents are correct that Bodden merely alleges without

support that “[symeone familiar with the mechanics of a hydraulicdduld have testified that it
would have been very difficult, if not impossible, to use the lift to move gp26ad body.” ECF

No. 18 at 35. This unsupported bare allegation is not reliable evidence of innocence.

Bodden asserts that she has evidencetligaexpert testimony that the tire tracks in the

hanger matched those of the victim’s truck was junk science. ECF Nt 441 She bases this
conclusion only on a generic report by the National Research Council titled “Strength
Forensic Sciencenithe United States: A Path ForwardECF No. 18at 36. The State’s expert at
trial, a Nevada Highway patrolman who was a certified accident reaotignist, testified: “| was
asked to identify a tread pattern in comparison to the tires that were on the kapd"pRet.EX.
121at1076. He opined that the tire marks on the hangar floor were similar to the tires orothg
F-350 pickup truck and stated that “[ijt was my opinion that those were the same ticesat
1085, 1087. In other wordle testified thaMr. Bodden’s truck had the same tread pattern as
tracks found in the hangar. Respondents argue that the report Bodden cites spetatiesitiiat
class characteristics of tires can be identified, and that, with sufficientlpatigé patterns of
wear, individualized identification can also be made. ECF No. 76 at 27. They also point o

the report simply alleges that there is not an agreement on how distinctive ¢nespa¢ted to be

ENing

1%
T

the

it th

for individualized identification.ld. The report does not demonstrate that the expert’s opinion

that the truck had the same tread pattern was “junk science.” The reportisscamthat there is
not a consensus about how distinctive a pattern of wear needs to be to make an iradgid
identification does not necessarily demonstrate that the expert’s opinion waghblere
Moreover, the report is certainly not reliable evidence of innocence.
Next, Bodden argues that she has evidence that her husband’s death was consistef
drugdealing “hit” ECF No. 71at44. The private investigator/gang expert whose opinion Bod
-13 -
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invokes was a former police officer in Indio, California, about 500 miles from the sgeree in
Minden, Nevada. He opines based on his training and expeti@tdeecause the victim was shq
in the head and dumped in the desert off a major thoroughfare in Douglas County s
thousands of people living in nearby homes, the victim’s murder was “consistent widtatien

style’ hit.” Pet. Ex. 252. He makeasveral general (and arguably, comrsemse) observationg
such as that there could have been several reasons why Bodden was murdered if hewsds

with drug/narcotic activity, that being an airplane mechanic is a “valuabtg treat people

—

Brvir

nvol

involved in drug trafficking usually do not tell other people they are involved with drug dealers,

and that drug traffickers frequently use smaller airplanes and smalleipasiasd airports to avoid
detection by law enforcemeritd. Bodden’s proffered garexpert’s report is not reliable evidenc
of innocence or even reliable evidence that the victim’s death was consigkeatdsug dealing
“hit.” The jury determined that, based on the evidence presented at trial, tthésveteath was
consistent with Bdden murdering him. Speculative evidence supporting an alternative thed
murder is not evidence of innocence.

Bodden also contends that she has evidence that she “had cognitive and memory ¢
which would have explained her inconsistent statements to the police and belied th¢hetate
that she masterminded a murder and managed to leave no trace.” ECF No. 71 at 44. The
psychiatrist who examined Bodden years after she was convicted as part of her stateiptien
proceedings didot provide any evidence of innocence in her September 5, 2012 testimony @
the state postconviction evidentiary hearing. Pet. Ex. 217. The forensic psychiatrist dstifgot
that Bodden was unable to murder the victim. The Court agrees with respondents th
testimony was not reliable evidence of innocence.

Bodden asserts that she has evidence that she was working during the time th
theorized the victim was killedECF No. 71at44. Bodden states that Pascal Steeves could
testified at trial, as he did six years later during the state postconviction evidentianghtaat
Bodden worked “every day that week the 14th through the”l&KRF No. 18at55. However,

Steeves testified at that hearing that he “didn’t observe thestimeame and left as this was

1%

ry of

efici

forer

uring

at fl

P St

ave

a

fixed price job.” PetEx.217at187. On crosgxamination, Steeves stated he had no recollection

-14 -
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if Bodden was at his house on August 15lth. at 194. Steeveskevidentiary hearing testimony
is not reliable evidencef innocence.

Bodden also states that Joan Reid would have testified that Bodden was working on h
pond beginning August 17, 2006 and she worked on that pond “fairly freqtieB@GF No. 18at
55-56. Reid testified at the state postconviction hearing that she could not give an estima
whether Bodden would show up daily or even biweekly because she “wasn’'t home most |of tf
week.” PetEx.217at70. This is not reliable evidence of innocence.

Bodden also asserts that her son, Bryan Allen, would lestiéie¢d that he was working
with Bodden on August 15, 2006. ECF No.&a&7. Allen testified at the state postconviction
evidentiary hearing that during the summer of 2006, he worked a masonry job and when |
finished around 3:00 p.m. he would go and work for his mother, helping her with her ornamente
pond installation busines€x. 217at39. On direct, Allen testified that on August 15, 2006, he
worked with his mom after he finished his masonry job in the afternoon until dark and then afte
he wentto dinner with his mother and sistdd. On crossexamination, Allen acknowledged that
he did not have a recollection of the exact date he worked on the pond until after he dibmusse
matter with Bodden’s postonviction counselld. at 51. EverthatAllen’s testimonyis accurate
it does not mean that Bodden could not have committed the crime during a differerantimef
and it is not reliable evidence of innocence.

Finally, Bodden contends that she has evidence that her husband had givemissiqre
to use his credit cardECF No. 71at45. She appears to reference her trial counsel’s testimony at

the state postconviction evidentiary hearing. While not entirely clear, trial coafsed to a

—

statement by one of the State’s investigators that a person named Ray Entrop Haat saed
victim authorized Bodden to use his credit card to buy a cement macbamepareECF No. 18
at 58with Pet. Ex 217 at 139. There is no testimony or affidavit from Ray Entrop. Respondents
point out that even if Bodden had presented testimony or an affidavit from Ray Entrdpethiat t

victim authorized Bodden to purchase an expensive cement machine with his coedhatais
not reliableevidence of his innocence, but would merely be evidence that on one occasipn th
victim authorized Bodden to use his credit card.

-15 -




© 00 N oo o b~ w NP

N NN DN DN DN N NDN R P RB B B B B R R
0w ~N o 00~ W N RFP O © 0 N O 01~ W N R O

Case 2:14-cv-01968-RFB-NJK Document 83 Filed 05/14/20 Page 16 of 22

In sum, even after considering all the evidence, both new and old, it cannot be said

reasonable juror would not have convicted Bodden. She has not met her burden of demon

that

strat

that “it is more likely than not that no reasonable juror would have convicted [her] in the light of

the new evidence.Schlup,513 U.S. at 327. Accordingly, Bodden’s argument that she is acty
innocent is not a basis for this Court to consider her untimaims| Ground 2; ground 3; grounds
4(D) — (E); ground 5(B); grounds 6-8; and ground 10 are dismissed as untimely.
c. Exhaustion
A federal court will not grant a state prisoner’s petition for habeas reliéthmprisoner

has exhausted his available state remedies for all claims raigesk v. Lundy, 455 U.S. 509

(1982); 28 U.S.C. § 2254(b). A petitioner must give the state courts a fair opportunity to &

each of his claims before he presents those claims in a federal habeas pé&ti8atiivan v.

Boercke] 526 U.S. 838, 844 (199%ee als®uncan v. Henry, 513 U.S. 364, 365 (1995). A claim

remains unexhausted until thetitioner has given the highest available state court the opportu
to consider the claim through direct appeal or state collateral review proceeSeggSasey V.
Moore 386 F.3d 896, 916 (9th Cir. 2004); Garrison v. McCarthey, 653 F.2d 374, 876i(9t
1981).

A habeas petitioner must “present the state courts with the same claim he urgdseuy

federal court.” Picard v. Connor, 404 U.S. 270, 276 (1971). The federal constituti

implications of a claim, not just issues of state law, muse leeen raised in the state court |

achieve exhaustion. Ybarra v. Sumner, 678 F. Supp. 1480, 1481 (D. Nev. 1988)Pcirth

404 U.S. at 276)). To achieve exhaustion, the state court must be “alerted to the fact t
prisoner [is] asserting clasnunder the United States Constitution” and given the opportunit
correct alleged violations of the prisoner’s federal rights. Duncan v. Henry, 513 U.S. 364

(1995);seeHiivala v. Wood, 195 F.3d 1098, 1106 (9th Cir. 1999). It is well settled that 28 U.

§ 2254(b) “provides a simple and clear instruction to potential litigants: before you bring

claims to federal court, be sure that you first have taken each one to state diourt€z v. Rice

276 F.3d 478, 481 (9th Cir. 2001) (quoting Rose v. Lundy, 455 U.S. 509, 520 (1982)). “[G]e
appeals to broad constitutional principles, such as due process, equal protection, and the r
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fair trial, are insufficient to estabhsexhaustion.”Hiivala, 195 F.3d at 1106. However, citation
to state case law that applies federal constitutional principles will suflegerson v. Lampert

319 F.3d 1153, 1158 (9th Cir. 2003) (en banc).

A claim is not exhausted unless the petigiohas presented to the state court the sg

operative facts and legal theory upon which his federal habeas claim is Béssdly. California

me

Dept. Of Corrections, 20 F.3d 1469, 1473 (9th Cir. 1994). The exhaustion requirement is npot m

when the petibner presents to the federal court facts or evidence which place the claim
significantly different posture than it was in the state courts, or whereetiffiarcts are presenteq
at the federal level to support the same the&geNevius v. SumneB52 F.2d 463, 470 (9th Cir.
1988);Pappageorge v. Sumner, 688 F.2d 1294, 1295 (9th Cir. 1982); Johnstone v. Wolff, }
Supp. 455, 458 (D. Nev. 1984).

1. Ground 4A) — (C) & (F)

In ground 4, Bodden claims that trial counsel failed to adequately predeft¢rse and
failed to call the following witnesses: (A) Pascal Steeves, who would bavtienced Bodden was
working on his pond in August 2006; (B) Joan Reid, who would have confirmed that Bodde
working on her pond in August 2006, and that Bodden complained, prior to her husband’s
that he was working on a drug dealer’s airplane; (C) Bodden’s son Bryan Allen, who would
testified that he was working with his mother on August 15, 2808 (F) James Kroeser, who
would have testified that Mr. Bodden often worked on Golden Eagle 421 aircraft, théypam
of plane Bodden said Ramos, a drug dealer, had. ECF Nb58860°3

Bodden fairly presented grounds 4(AJC) to the Nevada Supreme Court, and therefo
these claimsare exhaustedEx. 324at 21-23.

The Court has reviewed Bodden’s opening brief on appeal of the denial of her
postconviction petition and the Nevada Supreme Court’s affirmance of the dexsaB24, 336.
Bodden did not fairly presegtround 4F) to the Nevada Supreme Court. Accordingftys claim

is unexhausted and dismissed.

3 As discussedtmove, grounds 4(D) and (E) are dismissed on relation back grounds.
-17 -
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2. Ground 5(A)

Bodden asserts that trial counsel failed to investigate and present evidan@dtefnative
suspect like Ramos, a drug deal&CF No. 1&t60-63. This claim is exhaustedx. 324at 16
3. Grounds 1(A) — (G)

Respondents contend that grounds 1(A) throughafe unexhausted. Again, in those

grounds, Bodden argues that trial counsel was ineffective for failing to presdalidiaeng to
challenge the Stateexpert testimony: (A) a forensic entomologist; (B) a forensic patholog)st;
a forensic biologist; (D) a crime scene expert; (E) an expert to refute this Staory that Bodden
used a “cherry picker” to move her husband’s h¢By evidence challemgg, as junk science, the
testimony that the tire tracks found in the hangar matched those from Mr. Bodden'suai¢ts)
evidence and testimony from an expert familiar with drug smuggling. ECF Nab 228 39.

Bodden did not fairly present any of grounds 1(A) throu@ht6 the Nevada Suprems
Court. Exs.324, 336. Accordingly, these claims are unexhausted.

Bodden argues that if these claims are unexhaustedColet should deem them
“technically exhausted” because if she returned to state courthvesle claims, they would bq
procedurally defaulted as untimely and successBee28 U.S.C. §2254(b)(1)(B). “Procedural
default” refers to the situation where a petitioner in fact presented atoldima state courts buf

the state courts disposed of the claim on procedural grounds, instead of on the Afxtdsral

(C

court will notreview a claim for habeas corpus relief if the decision of the state court regafdin

that claim rested on a state law ground that is independent of the federalgaedtamdequate to

support the judgment. _Coleman v. Thompson, 501 U.S. 722, 730-31 (1991).

The ColemarCourt explained the effect of a procedural default:

In all cases in which a state prisoner has defaulted his federal claims in state

court pursuant to an independent and adequate state procedural rule, federal habeas

review of the claims is barred unless the prisoner can demonstrate cause for the
default and actual prejudice as a result of the alleged violation of federarlaw,
demonstrate that failure to consider the claims will result in a fundamental
miscarriage of justice.

-18 -
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501 U.S. at 75Gsee alsdMurray v. Carrier, 477 U.S. 478, 485 (1986). The procedural defau

doctrine ensures that the state’s interest in correcting its own mistakeseistedsp all federal

habeas cases. S€eerner v. Grigas, 328 F.3d 1039, 1046 (9th Cir. 2003).

To demonstrate cause for a procedural default, the petitioner must be able to “sho
some objective factor external to the defense impeded” her efforts to comply wittatie

procedural rule. Murray, 477 U.S. at 488 (emphasis added)r Eause to exist, the externs

impediment must have prevented the petitioner from raising the cla@aMcCleskey v. Zant
499 U.S. 467, 497 (1991).
“A prisoner may obtain federal review of a defaulted claim by showing caugedol

default and prejdice from a violation of federal law.Martinez v. Ryan, 132 £t. 1309, 1316

(2012) (citingColeman 501 U.S. at 750). Bodden states that she can demonstrate caus
prejudice to overcome a procedural default of the unexhausted claims.

However, generally, following a holding that the petition contains unexhausted claim
petition must be dismissed unless the petitioner either dismisses the unexhaustedruiéor
obtains a stay to exhaust the clain®eeRose 455 U.S. 509; Rhines v. Weber, 544 U.S. 2§
(2005) (requirements for a stay); King v. Ryan, 564 F.3d 1288Cir. 2009) (alternative stay

procedure available under Ninth Circuit precedent).
A claim is technically exhausted if it is procedurally default8de, e.gNguyen v. Curry

736 F.3d 1287, 1292 (9th Cir. 2013). That does not signify, however, that a claim is techr

exhausted merely because a procedural defense wousiisb@ by the respondents if petitionef

returned to state court to exhaust a claim. The record éhstaat reflect that “it is clear that the

state court would hold the claim procedurally barred.” Sandgathe v. Maass, 314 F.3d 37|

(9th Cir. 2002).

In federal habeas cases arising out of Nevada, the state courts, gengually,
substantially the saenstandards as do the federal courts in determining whether a petitiong

demonstrate either cause or actual innocence in order to overcome a claimedrardeéauit?

4 Under state practice, “[a] petitioner can overcome the bar to an untimely essivec
-19 -
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Generally, habeas petitionecannotclaim technical exhaustion by proceduralfaldt
while at the same time arguing that they nonetheless can establish causeuatickpoejactual
innocence to overcome that procedural defalflthe petitioner has a potentially viable caus
andprejudice or actuahnocence argument under the generally substantially similar federal
state standards, then petitioner cannot establish that “it is clear that the stateooaddihold the
claim procedurally barred.'Sandgathe314 F.3d at 376. If, however, the petitioner has no si
potentially viable arguments, then the claim indeed is technically exhalstatlalso is subject
to immediate dismissal with prejudice as procedurally defdult

Neither alternative involves a federal court consideration of eandprejudice or actual
innocence arguments. In the first alternative, the claim remains unexhausteéfidoner either
must dismiss the unexhausted claim or obtain a stay to exhaust. In the secontivalténea
concession that the petitioner has no viable arguments renders the claim techtheaibfesl but
also renders the claim subject to immediate dismissal because there are nallgotiaiie cause
andprejudice or actatinnocence arguments for the federal court to consider. Accordingly,
Courtgenerally does not proceed to a caasdprejudice analysis as a matter of course followit
a holding that a claim is unexhausted.

A different situation is presented, however, where the Nevada state econdsrdcognize
a potential basis to overcome the procedural default arising from the violatiotatd precedural

rule that is recognized under federal law._In Martinez v. Ryan, 566 U.S. 1 (2012), the Su

Court teld that the absence of or inadequate assistance of counsel in amawiéial collateral
proceeding may be relied upon to establish cause excusing the procedural defaultnofcd ¢

ineffective assistance of trial counsel. The Supreme Court of Néaeddeclined to recognize

petition by showing good cause and prejudided., Mitchell v. State 149 P.3d 33, 36 (Nev.
2006) In Robinson v. Ignacio, 360 F.3d 1044 (9th Cir. 2004), the court of appeals recognizq
“Nevada's ‘cause and prejudice’ analysis and the federal ‘cause and prejudice’aralysarly
identical, as both require ‘cause for the default and actual prejudice a#.d r860 F.3d at 1052
n.3. Moreover, the Nevada state courts also recognize the same exception for aerfitaida
miscarriage of justice, such that “[e]Jven when a petitioner cannot show good cHicsens to
overcome the bars to amtimely or successive petition, habeas relief may still be granted if
petitioner can demonstrate that ‘a constitutional violation has probably resultedcomthetion
of one who is actually innocent.’Mitchell, 149 P.3d at 36 (quoting Murray v. i@ar, 477 U.S.
478, 496 (1986)).
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cause undevlartinezas cause to overcome a state procedural bar under Nevada stddedaw.
V. McDanie| 331 P.3d 867 (Nev. 2014).

Accordingly, a Nevada habeas petitioner who can rely ieminez and onlyMartinez
as a bais for overcoming a state procedural bar on an unexhausted claim can sugcasgfall
that the state courts would hold the claim procedurally barred but that she nonetlsetess ha
potentially viable cause-armtejudice argument under fedelal that waild not be recognized
by the state courts when applying the state procedural bars.

In the present case, Bodden has invdWedtinezto overcome a procedural default of th

unexhausted ineffective assistance of trial counsel claims in grounds 1(A) # &Bpears that

Bodden has no other potentially viable bases for demonstrating cause and prejudioghthiae mi

e

recognized by the state courts and that thus would preclude a finding of technical exhaustion by

procedural default as to the unexhaustedrdai
Accordingly, respondents’ motion to dismiss is denied without prejudice as to gro

1(A) — (G). TheCourtshall defer an analysis of cause and prejudice uddeinezuntil after the

filing of an answer and reply that address both cause and pesjadd the claims on the meritg.

TheCourtmay then have the benefit in its analysis of a full factual and legal presertatoiall
relevant claims.

111

111

111

unds

> The Court notes that the action taken herein is premised upon petitioner haing

potentially viable causandprejudice argument based upbMartinez and onlyMartinez as
opposed to having also potentially viable caasdprejudice arguments based upon grounds t
the state courts would recognize. If petitioner begins arguing any such addizusasand
prejudice arguments herein, that immediately will “kick” this case back intocegural posture

where the next step instead is dictated by Rose v. Lamdlyts progeny. That is, the Court’s actign

is taken on the premise that the unexhausted claims are technically exhausted byl rbekadlir

because petitioner has no potentially viable causkprejudice (or atuatinnocence) arguments

that the state courts would recognize as a basis for overcoming the state pitdzzdur
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I1l.  Conclusion
IT ISTHEREFORE ORDERED that respondents’ motion to dismiss (ECF No. 41) is
GRANTED in part andDENIED in part as follows:
Ground 2; ground 3; grounds 4(D) — (E); ground 5(B); grounds 6 — 8; and ground 1
DISMISSED as timebarred.
Grounds 4(A) — (C) and ground 5(A) are exhausted. Ground 4[FBM | SSED as
unexhausted.
Analysis of grounds 1(A) — (G) is deferred as set forth in this order. Grounds 4T4) —
ground 5(A), ground 9, and ground 11 may proceed.
IT ISFURTHER ORDERED that respondents shall halgety-five (45) daysto file an
answer to the amended petition.
IT ISFURTHER ORDERED that petitioner shall hawirty (30) days after the date

of service of the answer in which to file the reply in support of the petition.

-

RICHARD F. BOULWARE, Il
UNITED STATES DISTRICT JUDGE

DATE: May 14, 2020.

-22.-

D are




