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artment of Corrections et al Doc.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* k% %

DONALD E. MITCHELL, JR, Case N02:16-cv-00037RFB-NJK

Plaintiff,
ORDER
V.

NEVADA DEPARTMENT OF
CORRECTIONSEet al .,

Defendants.

l. INTRODUCTION
This case is before the Court Defendants Timothy Filson (“Filson”) and Miguel Flores
Nava (“FloresNava”) (collectively, “Defendants”)’ Motion for Summary Judgment (EGF- 65),
and Plaintiff Donald E. Mitchell, Jr. (“Plaintiff”)’s Motion for Appointment obGnsel (ECF No.
67). For the reasons stated below, Defendants’ Motion for Summary Judgment is granted

and denied in part. Plaintiff's Motion for Appointment of counsel is denied.

I. PROCEDURAL BACKGROUND

On October 23, 2015, Plaintiff filed this action in state court alleging Fourteg
Amendment and First Amendment violations. (ECF N2).1Defendants removed the case to th
Court on January 8, 2016. (ECF No. 1). Magistrate Judge Namoppe entered a Screening
Order on June 22, 2016. (ECF No. 14). The Court dismissed the Fourteenth Amendmen
without prejudice and with leave to amend, and dismissed Defendants Neven and Fogter
prejudice and with leave to amend. The Court also provided Plaintiff thirty dalesda #\mended

Complaint.
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On July 12, 2016, Plaintiff fled his Amended Complaint, alleging the following t

counts: (1) First Amendment retaliation; and (2) violation of the First Amendmemttoidie

WO

grievances.ECF No. 15). The Court entered a Screening Order on October 5, 2016, dismjssin

Count Two with prejudice. (ECF No. 21). The parties were also directed togegia inmate
early mediation. An inmate early mediation conference was held on Januar{ 7;3a 2@ttlement
was not reached and the case was returned to the normal litigation traEdN@EBO).
Defendants filed their Answer to the Amended Complaint on March 23, 2017. (ECH
34). Plaintiff filed a Response on April 12, 2017. (ECF No. 37). On September 25, 3
Defendants filed the instant Motion for Summary Judgment. (ECF No. 65). Pléietiffhis
Response on October 11, 2017. (ECF No. 70). Defendants filed their Reply on November 6
(ECF No. 73). Plaintiff filed a Motion for Appointment of Counsel on September 29, 2017. (
No. 67). Defendants filed a Response on October 12, 2017. (ECF No. 69). Plaintiff figpdya
on November 6, 2017. (ECF No. 75). The Court held a hearing on the motidulg 8n2018and

took the matter undexubmission

II. UNDISPUTED FACTS

No.
017

201
ECF

The Court finds the following facts to be undisputed. On September 25, 2014, Plaintiff

and another inmate were housed in Unit 12 Cell C4. That day, Defendant Wéwmasa Senior
Correctional Officer, conducted a cell sgaof Plaintiff's cell. With FloredNavawas another
Correctional Officer, BetterlyPlaintiff was removed from the location of the cell seaBulring
the search, Floreava discovered contraband in the form of tattooing equipment.

Following the discovery of contraband in the cell, Fldlessa conducted a ngphysical,
partially clothed body search of Plaintiff and his cellmate. Fidl@ga conducted theody
search of Plaintiff and his cellmate in the activity room, an area widameras and out of the
view of othersAfter the body search was completed, Flaxawva issued Plaintifh Notice of
Charges for “Possession of contraband” and “Tattooing or Poss[essing] Tai[@euice.”

On September 28, 2014, Plaintiff filed a griega regarding FloreNava’spartially

unclothed body search. This grievance was properly exhausted through theagriesacess.
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On September 29, 2014, Plaintiff also fileBr@son Rape Elimination Act PREA’) complaint
against FloredNava. The PREA inestigators interviewed Plaintiff's cellate on February 26,
2015, and also separately interviewed Plaintiff and Flores-Nava on February 27, 2015. and
concluded that “Operational Procedures were followed during the cell search anddkieednc
body searchand recommended closure of the case.

On October 6, 2014, Plaintiff was moved to the same housing unit where-Nbrasvas

assigned. Plaintiff filed an Emergency Grievance, in which he claimeddhatled retaliation

from FloresNava. The Emergencyri@vance was denied the same day on the grounds that there

was no emergency, and Plaintiff was directed to file an informal grievanspeak with his
caseworker.

On October 18, 2014, a hearing was held regarding the Notice of Charges for tatf
contraband. Plaintiff was found not guilty on both charges.

On November 14, 2014, Plaintiff filed an informal grievance alleging harasdnyen
FloresNava regarding an untucked shirt. In the grievance, Plaintiff claimsfteath@ returned
from religious sendes that day, he was told by the control unit officer to “roll [his] property
as he would be moving from Unit 10 to Unit 12. Plaintiff wrote that this was retaliatibtolkes
Nava, as there were other inmatath untucked shirts and Flord&ava didnot say anything to
them about having shirts tucked in before leaving the Heitstatedn the grievancéhat he was
seeking monetary compensatidie same day, Plaintiff filed another informal grievance allegi
retaliation by FloredNava in the form of being moved to another dn@tause Florellava “was
out to retaliate against [Plainfifffor filing grievances and a PREA complaint regarding the bg
search on September 25, 2014.

On December 2, 2014, Defendant Filson sent a memorandum to Plaintiff with the s
“Improper Grievance 20089-89392 IF Level Grievance.” According to the memorandu
Plaintiffs November 14, 2014 grievance regarding the untucked shirt was beingeteto him
because Plaintiff did not submit a Form DAQ96 Administratve Claim Release Agreement

Plaintiff was directed to resubmit the grievance at the informal level with the 3IO€ attached.
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Plaintiff signed this memorandum, however, he did not resubmit his grievance with the DOC

3096.

On January 20, 2015, Defendanisbn sent a memorandum to Plaintiff with the subjq
“Improper Grievance 20089-89391 IF Level Grievance.” According to the memorandu
Plaintiffs November 14, 2014 grievance regarding the unit move was being retormaa t
because it contained more thane incident or issue. Plaintiff was directed to resubmit an Infor
Grievance Form DOC 3091 for each issue to be grieved. Plaintiff signed tmsrarelumbut
did not resubmit separate grievance forms.

Nevada Department of Corrections (“NDOCOQperating Procedure (“OP”) 409
“Institutional Search and Control of Contraband,” governs the procedureslifaearches and
body searches. OP 409.02 governs body searches. OP 409.02(1) provides: “Unclothe
searches are based on a reasonable bediethe inmate is carrying contraband or other prohibit
material.”"OP 409.02(4) provides: “All unclothed body searches of inmates shall be conduct
an area out of view of others’ if at all possible.” OP 409.03 governs cell searches? 408.04
governs cell searches in lockup / lockdown units. OP 409.04 specifies a procedure for cong
an unclothed body search during a cell seattén units are on lockdowNDOC Administrative

Regulation (“AR”) 422 provides additional sthards for searchesd seizures.

V. DISPUTED FACTS
The partiesdispute the timing of the sequence of events on September 25, 2
Specifically, the parties dispute whether the partially unclothed body searchredl before or
after Plaintiff requested an informal grievanceridrom FloresNava.
The parties furthedispute whether Floredava told Plaintiffto take off his underwear
during the body search, whether FleMmva flashed his flashlight back and forth from Plaintiff
penis to his cellmate’s penis in a provocative manner, and whether-Navagdold Plaintiff that

Plaintiff would receive a Notice of Charges for failing to take off his underwear diimenigody

search.
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The parties also dispute whether tedl search was performed in accordance WBOC
AR 422, whch governs searches and seizures, and provides that “[w]henever practical and
there is no undue risk to the officers or employees conducting the search, the persotedoin
be searched will remain within view of the property being searched.”22F04(6).

The partiedispute whether FloreNava told Plaintiff that Plaintiff would be moved to

different unit after Plaintiff's September 2014 grievances.

V. LEGAL STANDARD

Summary judgment is appropriate when the pleadings, depositions, answe
interrogatories, and admissions on file, together with the affidavits, showititatis no genuine
dispute as to any material fact and the movant is entitled to judgment s®aahmaw.” Fed. R.

Civ. P. 56(a)accordCelotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). When considering

propriety of summary judgment, the court views all facts and draws akndes in the light most

favorable to the nonmoving partgonzaez v. City of Anaheim747 F.3d 789, 793 (9th Cir. 2014),

If the movant has carried its burden, thesnooving party “must do more than simply show th
there is some metaphysical doubt as to the material.factdVhere the record taken as a who
could not lead a rational trier of fact to find for the nonmoving party, there is no genuineoissy

trial.” Scott v. Harris, 550 U.S. 372, 380 (20@@)teration in original) (citation and quotatiof

marks omitted) A genuine issue exists, precluding sumyrjadgment, as long as “the evidenc

is such that a reasonable jury could return a verdict for the nonmoving party.” Andersoerty L

Lobby, Inc, 477 U.S. 242, 248 (1986). It is improper for the Court to resolve genuine fa
disputes or make crediity determinations at the summary judgment statgwick v. (hty. of

Yolo, 850 F.3d 436, 441 (9th Cir. 2017) (citations omitted).

VI.  DISCUSSION
A. Defendants’ Motion for Summary Judgment
Prisoners hava First Amendment right to file prison grievances angursue civil

rights litigation in the court®hodes v. Robinson, 408 F.3d 559, 567 (9th Cir. 2004). “Withou
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those bedrock constitutional guarantees, inmates would be left with no viablenmetta
remedy prison injustices. And because purely retaliatory actions taligrsiag prisoner for
having exercised those rights necessarily undermine those protections, suth\aoctate the
Constitution quite apart from any underlying misconduct they are designie@lch"dd. To

state a viable First Amendment retaliation claim in the prison context, a plaintiff must alleg
“(1) [a]n assertion that a state actor took some adverse action against an H)rhatagse of
(3) that prisoner’s protected conduct, and that such action (4) chilled the inmxateise of his
First Amendment rights, and (5) the action did not reasonably advance a legdonaictional
god.” Id. at 567-68.

The Court may consider the timing of an allegedly retaliatory action agnstantial
evidence of retaliatory intent, particularly where a punishment comes feparafinmate
plaintiff airs a grievanceBruce v. Yist, 351 F.3d 1283, 1288 (9th Cir. 2003) (citing Pratt v.
Rowland, 65 F.3d 802, 808 (9th Cir. 1995)).

A defendant may prevail on a First Amendment retaliation claim on the defense of
gualified immunity. “Qualified immunity attaches when an official’s condueisdwot violate
clearly established statutory or constitutional rights of which a reasgmatsien would have

known.” White v. Pauly, 137 S. Ct. 548, 551 (2017) (citation and quotation marks omitted).

doctrine “ensures that ‘officers are on notice their conduct is unlawful’ bbéing subjected to
suit.” Tarabochia v. Adkins, 766 F.3d 1115, 1121 (9th Cir. 2014) (quoting Hope v. Pelzer, 5
U.S. 730, 739 (2002)).

The qualified immunity inquiry has two prongs: “(1) whether, taken in the light most
favorable to the party asserting the injury, the facts alleged show the &femabuct violated a
constitutional right; and (2) if so, whether the right was clearly establisHeght of the specific

case.”"Robinson v. York, 566 F.3d 817, 821 (9th Cir. 2009) (ciagcier v. Katz 533 U.S.

The

36

194, 201 (2001)). While the two prongs will often be decided in order, courts have discretion to

decide which of the prongs should be addressed first according to the cireasiathe

individual casePearson v. Callahab55 U.S. 223, 236 (2009 order for a right to be clearly
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established, “existing precedent must have placed the statutory or constigiesteon beyond
debate."White, 137 S. Ct. at 551 (citation and quotation marks omitted).
1. Defendant FloresNava

FloresNava argues that Plaintiff cannot establish a First Amendment retaliationxgtaim
regard to the cell and body searches that took place on September 2% % contends that
a nonphysical, partially clothed body search is not an adverse action and would nopeingba
of ordinary firmness. These types of searches are part of routine prisédtfigdonally, Flores
Nava argues thaPlaintiff cannot prove causation. The body search was not done becau
Plaintiff's request for a grievanckut rather because there was reasonable belief of contraba
prison tattoo) pursuant to OP 409.02. Regardless of whether Plaintiff requestedaacgyie
FloresNavawould have taken the same actiofresNava additionally contends that the bod
sedch served a legitimate correctional gdd& conducted a routine search of Plaintiff's cell ar]
discovered contraband. A body search was therefore necessary to preventihefsipifection
and disease inside the prison. Additionally, controlling cdvatnd within a prison is a legitimatg
penological interest-loresNava relies upon the conclusion of the PREA investigators, wh
upheld the cell and body searches.

FloresNava also argues that Plaintiff's claim fails with regard to the incidents that v
the subject of Plaintiff's grievances on November 14, 2014. FNaes first contends that
Plaintiff failed to exhaust administrative remedies, as his grievancesreteraed to him for
failure to include certain documentation, and Plaintiff never resubmitted thosamgés. As to
the substance of the claim, Flofdava argues that verbal hasagent is not an adverse action, ar
discussion between inmates and correctional officers is a normal paisaf pfe. In addition,
Plaintiff does not show that he engaged in any protected conduct. The filing of thecgieas
done after Floredlava spoke to Platiff about his untucked shirt. Flord$ava also argues that
the conversatioabout the untucked shierved a legitimate penological purpes® ensure the
sakty and security of the prison by distinguishing between inmates and emphneedso
protecting inmateom the harsh desert elememéso, prison rules require blue jeans and a bl

shirt for chapel and Plaintiff admitted he was motompliance and was not wearing a blue shi
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As to the events on September 25, 2014, Plaintiff counters that fNexesretaliated
against him by taking him arids cellmate into the activity room where they would be out of vig
of cameras and ordereblet inmates to take their clothing ofinly after Plaintiff asked for a
grievance due to the cell seandblating prison regulationg?laintiff contends that he requeste
the grievance because he believed that FiNi@es was not conducting the cell sédaia
accordance with NDOC Administrative Regulation 422, which requires an inmate tmhbe |
view of the property being searched whenever practical. Plaintiff arguesethatshtold that he
would receive a Notice of Charges for failing to take his underwear off duringahghsalthough
he ultimately did not receive a Notice of Charges in that refdathtiff also argues that he wa
further retaliated against when Flofdava issued him a false Notice of Chargegarding
tattooing contrabanthat was ultimately dismissed. Plaintiff relies on his informal grievance,
Amended Complaint, and a disciplinary hearing form dated October 18, 2014 which shows
Plaintiff was found not guilty of the possession of contraband and tattooing deviceschi
Plaintiff additionally contends that the unit was on lockdown at the time of the Sep@mB614
searches, which required Flodava to follow an alternative procedure for cell and bo
searchesHis informal grievance, dated September 28, 2014, stgppcs statement that the cel
was on lockdown at the time of the searches.

With regard to his November 14, 2014 grievances, Plaintiff argues that he waliye
harassed by Floredava about his untucked shirt and moved to a different cEloa¢sNava’s
direction because of his earlier filed grievances against Fidaiga. Plaintiff also contends tha
he was further retaliated against when Fla¥eva searched his cell twice on January 29, 2015
Plaintiff's view, an ordinary person would have been chilled from filing griessumltie to this
series of retaliatory actions.

The Court finds that there is a genuine dispute of fact regarding the aiétgkation as a
result of Plaintiff's request for a grievance on September 25, 20iAparies dispute whether
Plaintiff requested a grievance before the partially unclothed body searchlofesNava’'s
alleged failure to adhere &R 422 This fact is material, as it may provide circumstantial evider

of FloresNava’s intentFloresNava’s ntent in engaging in the search is relevant to establish
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whether the body search was performed because of the request for a grievancaurT Fads
that theundisputed facts show that there was no requirement for DefendantReora$o engage
in this type of body search based on the circumstances surrounding the cell deaCbuit does
not readOP 409.020 require an unclothed or partially unclothed body search in all circumsta
where there is reasonable belief of contraband. Rather, theslga is discretionarya reasonable
juror could find thaFloresNava'’s performance of the unclothed body search of Plaintiff was
part of a regular pattern or practice and did not reasonably advance a legitimatgipaho
purpose.Further, Plaintiff argues that there was a lockdown on the day of the search,
required a cell search, including an unclothed body search, to be performed pursuant
409.03(10) and OR09.04.FloresNava does not dispute thiBhis undisputed facsuggests that
there may have been an alternative procedure for performing the search thahaveutdlvanced
a legitimate penological goal without chilling Plaintiff's exercise of his First Adnmeant rights.
Therefore, the question of whether Plaintiff requested a grievance bé&foesNava conducted
the body search is properly left to the jury.

However, the Court finds that Flord&va is entitled to summary judgment widgard to
the grievances filed on November 14, 2014. Plaintiff does not dispute that he fagisdlmit his
grievances in accordance with the directions provided with his returned forms.f Blamtiff
had exhausted administrative procedures, the Court finds that Plaintiff does not pvaledee
which contradicts FloreBlava’s argument that he a correctional officer with no authority o
responsibility for inmate housing. The Court also finds that there is no dispuitesticanversation
about an untucked shirt served a legitimate penological purpose, as the institutioashagalate
requiring inmates to tuck in their shirts. Given that legitimate penological purposkcthhat
Plaintiff does not allege any harm directly flowing from the conversatiod,the fact that the
conversation occurred nearly two months after the September 25, 2014 searches, thedSol
that summary judgment in favor of FlorEiswva on these issues is warranted.

2. Defendant Filson
Defendant Filson argues that, with regard to Plaintiff's First Amendretadtation claim,

the responses Filsgorovided to Plaintiff’'s grievances, on December 2, 2014 and January
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2015,do not give rise to Section 1983 liabilits the remaining substantive claims against h
are dismissed, Filson contends he is entitled to summary judgment. Plainigf$ arbis Response
that he made continuous attempts to refile his grievances after redeilsog's rejections, but

Filson continued to chill Plaintiff's First Amendment right and reject his griegs. Plaintiff does

not include evidence of these subsequprgvances or provide any details about subsequent

attempts to refile those grievances. Plaintiff also contend$-tisan made threats which cause]
Plaintiff to be infear of pursuing his claim, and cites to Filson’s responses to Request
Admissions.However, the requests for admission do not demonstrate that Filson use
threatening language against Plaintiff.

The Court finds that Filson is entitled to summary judgnfliaintiff does not provide any
evidence of a genuine dispute of fact as tedf's involvement. The undisputed facts show th
Plaintiff's grievances were returned to him because he did not fill out ceotaurs for follow
proper procedures, and he was given the opportunity to resubmit those forms. Eleasiffot
present anyidpute supported by evidence regarding his attempt to resubmit his denved e
Plaintiff also does not provide any evidence that Filson threatened him or otheyeksany
retaliatory actionthe denial of grievancedone is not sufficient to establish a claim for retaliatio

3. Arguments as to Count Two of the Amended Complaint

Plaintiff and Defendant Filson raise arguments related to Count Two inbtiefis. The
Court disregards the arguments regarding Plaintiff and Filson’satiteraon November 19, 2014
as well as the arguments regarding Plaintiff's filing of an inmate requesion January 29, 2015
as Count Two was dismissed with prejudice in the Court’s Screening Order.

4. Qualified Immunity

Both Defendants argue that they are entitled to qualified immuFtiggy argue that the
Court should not find any constitutional violation was committed. Defendants faadiend that,
even if a constitutional violation occurred, it is not clearly established that dorglacbody
search according to policy or speaking to an inmate about his sloppy appearaocsi#dional

violations. In response, Plaintiff argues that Defendants are not entitled ifeeduaimunity
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because the prohibition agaimetaliation is clearly established law, and there is at least a genuine

dispute about Defendants’ motivation.
The Court finds Plaintiff’'s argument persuasive. It is vesliablished in the Ninth Circuit

that, for the purposes of analyzing a qualified imiudefense, retaliation against a prisoner f

exercising her First Amendment rights is clearly establishedRéw@des v. Robinson, 408 F.3d

559, 567(9th Cir. 2005) (citing Pratt v. Rowland, 65 F.3d 802, &064 (9th Cir. 1995)). Because

there is a gnuine dispute as to Flordava’s motivation for performing Plaintiff's body search,

which cannot be resolved at this poigualified immunity cannot be applied at this stage.

reasonable juror could find that Florldava conducted the body search itakiation for Plaintiff

requesting a grievance; even if Floidgva conducted the search pursuant to NDOC pelic)

whicharguablyappears not to be the case, given Plaintiff’'s undisputed contention that the un
on lockdown at the time of the unclothieady searchk-the timing of the search and the context
which it was performed could potentially chill a person of ordinary firmness, evext ihtlividual
is expected to endure somewhat harsher conditions than a person that is noabecarcer

As Defendant Filson is entitled to summary judgment for the reasons discussed abo
Court need not discuss his potential qualified immunity defense.

B. Plaintiff's Motion for Appointment of Counsel

Plaintiff argues that Defendants did not properly respori®ldimtiff’'s discovery requests
of April 27, 2017 and May 25, 2017. Plaintiff also argues that his case presents extrgor
circumstances which merit the appointment of counsel. These extraordinanystaoces are
Defendants’ denial of Plaintiff's access to discovery. He also discusiesity getting access to
the law library. Defendants attach to their Response law library logs simoeh that Plaintiff did

not appear to his law library appointments. Defendants also argue that ailaifns ae not so

complex as to merit the appointment of counsel. Defendants contend that the discawntify Bl

seeks has little bearing on his opposition to their Motion for Summary Judgmemdaete list
the discovery requests in Plaintiff's prior motionxbmpel, and state that responses have alre

been provided to Plaintiff.
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The Court has already denied Plaintiff's resfufor appointment of counsel its first
screening order (ECF No. 14), and the Court does not find that any intervening extrgor
circumstances have occurred such that appointment of counsel is warranted. While theg
recognizes that Plaintiff has provided a reason for his inability to attendawislibrary
appointments, the Court finds that he has demonstrated a sufficikyt talqprosecute his case
Several missed law library appointments do not constitute the extrecnenstances necessar
for the appointment of counsel.

The Court also denies Plaintiff's request to reopen discovery, as the disputesadfich
are going forward to trial do not require further discovery. The Court does not findehatbrd

shows Defendants have engaged in any inappropriate discamedyat. However, the Court

orders Defendant Florddava to producen camera any grievances filed by inmates that involvie

First Amendment retaliation as well as any disciplinary actions taken againstINéora
regarding those types of grievances. Floasa may also simultaneously submit a brief on t

issue of whether those documents are relevant for Plaintiff's surviviimg. cla

VIl.  CONCLUSION

For the reasons stated above,

IT IS ORDERED that Defendants’ Motion for Summary Judgment (ECF No. 65)
GRANTED IN PART and DENIED IN PARTDefendant Filson is dismissed from the case. T|
claims against FloreNava related to any actions taken after September 25, 2014 are dismig

IT IS FURTHER ORDERED thatPlaintiff’'s Motion for Appointment of Counsel (ECH
No.67) is DENIED.

IT IS FURTHER ORDERED that Defendant FloreNava submifor in camera review

any and alldocuments related to the filing of grievances against him based on clanstof

Amendment retaliation, as well as any briefing on the issue of eh#tlose documents arg¢

relevant for trialwithin thirty days of the date of entry of this Order.
111
111
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IT IS FURTHER ORDERED thatthe parties are referred to the Magistrate Judge for

purposes of setting a Settlement Conference.

DATED: July 10, 2018. %

RICHARD F. BOULWARE, lI
United States District Judge
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