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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

* * *

U.S. EQUAL EMPLOYMENT CaseNo. 2:16¢ev-02187RFB-PAL
OPPORTUNITY COMMISSION
ORDER
Plaintiff,

V.
WYNN LAS VEGAS, LLC,

Defendant

l. INTRODUCTION

Before this Court ar®efendant Wynn Las Vegas (“Defendant”)’s Motion for Summary

Judgment (ECF No. 26) and Plaintiff U.S. Equal Employment Opportunity Corom{§EEOC”
or “Plaintiff’)’s Partial Motion for Summary Judgment (ECF No. 2For the reasons stateq

below, both Motions are denied.

. BACKGROUND

38

i

On September 16, 2016, Plaintiff filed its Complaint with Jury Demand against Defenda

(ECF No. 1). Plaintiff asserts the following causes of actfbpfailure to provide a reasonabls
accommodation in violation of the Americans with Disabilities Act (“ADA”"); (2) faltw engage
in the interactiveprocess in violation of the ADAand (3) retaliation in violation of the ADA.
Defendant filed its Answeon November 14, 2016. (ECF No. 5).

The parties filed their respective Motions for Summary Judgment on September 22,
(ECF Nos. 26, 27). Responses were filed on October 27, 2017. (ECF Nos. 28, 29). Plainti
an Errata to its Response on November 8, 2017. (ECF No. 30). On November 9, 2017, Del
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filed its Reply. (ECF No. 31). On November 10, 2017, Plaintiff filed its Repi@HNo. 32)The

Court held a hearing on the matter on July 9, 2018, and took the matter under submission.

1. LEGAL STANDARD
A. Motion for Summary Judgment
Summary judgment is appropriate when the pleadings, depositions, answe
interrogatories, and admissions on file, together with the affidavitsy jfstnow “that there is no
genuine dispute as to any material fact dredmovant is entitled to judgment as a matter of lay

Fed. R. Civ. P. 56(agccordCelotex Corp. v. Catrett, 477 U.S. 317, 322 (1988)en considering

the propriety of summary judgment, the court views all facts and draws allnoésren the light

most favorable to the nonmoving part@onzalez v. City of Anaheim, 747 F.3d 789, 798 Qir.

2014).1f the movant has carried its burden, the-nooving party “must do more than simply sho
that there is some metaphysicautibas to the material facts . .. Where the record taken as
whole could not lead a rational trier of fact to find for the nonmoving party, thex genuine
isste for trial” Scott v. Harris, 550 U.S. 372, 380 (2007) (alteration in original) (quotation m

omitted.

V. FACTUAL FINDINGS
A. Undisputed Facts

The Court finds that the following facts are undisputed. Plaintiff brings this suit ot bg
of Soloman HusseylKlussey”), a United States Army veteran who served in the Irag War. Hu
is a former employee of Defendant. Hussey was diagnosed with Post TrautmesscCEsorder
(“PTSD”) after his military service. He first received treatment by the UrStates Degrtment
of Veterans Affairs Southern Nevada Healthcare System (“VA”) in December 2008

Defendant is a major casino resort in Las Vegas, Nevada. Defendant hirexy Hus
February 2007 as a ftiilme security officer. At the time of his employment, Husseived a
Job Summary for his security officer position and signed it, representidgféndanthat he was

capable of performing the position’s essential functions. Later in 2007, Husssaydecbike
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security officer. The bike security officer positiedifferent from a regular security officer in thg
a bike security officer receives additional training on riding and manegver bike, and is
required to patrol the exterior Bfefendant resort property. The training for this position is tw
or three days long. As a bike officer, Hussey was responsible for patrolling and muibasi
assigned areas to provide a safe environmemdtendant guests and employees. Hussey's j¢
involved responding to emergency situations as needed. As a bikeaysetiiger, Hussey was
required to be physically present at work, inasmuch as he could not perform anjobfdusies
if he was absent from work.

Hussey performed his job as a bike security officer Defendantwithout incident
throughout 2007, 2008, 2009 and the first half of 2010. During his employment, he perfq
satisfactorily and was never counseled or disciplined for any attendaredarnm@ance problems.
Hussey never shared his PTSD diagnosis with any management offibiafestdantuntil the
summer of 2010. That summer, Hussey started experiencing problems with theioredeavas
taking for his PTSD. As a result, Hussey spoke with his-8ta@ft Manager, Tammy Rogerg
(“Rogers”), in early August 2010, telling her he had PTSD and inforfmendghat he might need
to take some leave. At that time, Hussey described his working relationship witts Redeeal
good.” Rogershad never issued any disciplinary action to Hussey throughout his e
employment wittDefendantIn response to Hussey’s disclosure of his PTSD, Rogers advised
to fill out paperwork for Family and Medical Leave Act (“FMLA”) leave so tleate would cover
whatever he needed for his condition.

Defendant provided Hussey with FMLA medical certification forms on August 3, 201
be completed by his health care provider and returned by August 18, 2010. Hussey gawesth
to Mildred L. Martin, RN (“Nurse Martin”), a nurse practitioner at the VAowvas then treating
Hussey for his PTSD. At that timEurseMartin did notcomplete the medical certification form
and instead gave Hussey a letter dated August 24, 2010 to provide to his emplayerAtglst
2010, Hussey furnished that letter to Defendant. In her letter, Nurse Martin neafid#ldwing
recommendations faussey: “It is recommended that he be permitted to change duties and

to a less stressful situation when needed. It is advised that he may need tirke smljustments
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in an environment that is quieter that allows for time to rest and readjust. Shedeohiti the

letter: “Therefore, | am requesting that this worthy veteran’s needs belemtsivhen he reports
to supervisors that his anxiety and his inability to stay focused is increaslrigeanay need to
leave work before he loses control in specific situations.” Between late Augl€iciober 2010
Hussey did report to Rogers on one or two occasions that his anxiety was increassey |
admits that when he reported his increased anxiety to Rogers, he told Regersded to step
away from his duties. In response, Rogers said, “Okay.”

Defendant issued a new certification form to Hussey on August 31, 2010 and reques
completion and return by September 15, 2010. This time, Nurse Martin did complete thd m
certification form, which she signed and dated September 8, 2010. In hacatéwtif Nurse
Martin stated thatvhenHussey’'s PTSD symptonasose she suggested that his employer allg
him an opportunity “to deescalate in certain times during his work floecause thais what he
deserves and needs . . . .” When asked in the medical certification whether Husseysnco
would cause episodic flangps that would prevent him from performing his job functions, Nu
Martin stated: “PTSD symptoms often present, negdurevior therefore leaving [sic] for shon
times and/or changing hours are important.” At the conclusion of the certificAlurse Martin
was asked in Question 7(d) to estimate the “frequency otdiaseand the duration of relateq
incapacity” Hussey mahave over the next 12 months. In response, Nurse Martin wrote, “
Not a concrete time span or limit can be predicted.”

Hussey provided the medical certification form to Defendant around September 11,
Upon receipt of the medical certification oy Defendant’s Employee Relations Department nof
that Question 7(d) pertaining to frequency and duration offlpsehad not been completed. Thu
Defendant advised Hussey that his certification was deficient, and thataltis t&re provider

needed t@omplete Question 7(d). Defendant then gave Hussey until September 26, 2010 to

the updated certification. Hussey did not provide an updated or additional medicalatientifi¢

form to Defendant from Nurse Martin or any other health care provider.
Concurrent with Hussey’s initial disclosure of his PTSD to Rogers in daigyst 2010,

Defendant’s Security Department was then experiencing a staffing gd@maong its security

.
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officers. Due to the staffing shortage, Security management imposedr@meejptiin the summer
of 2010 for all security officers to work mandatory overtime, which included having rsfiicark
on their regularly scheduled days off. Defendant’s 4recutive Director of Security, Marty
Lehtinen (“Lehtinen”), addressed the situation in a memorandum dated August 2, 201(
explained that Defendant was in the process of hiring approximately 53 additionatyse
officers. As of August 2010, Defendant had a total of six (6) bike officersimgpon the graveyard
shift, including Hissey.While bike officers did require some additional training, nothiy
prevented other security officers from being so trained if they so desilesleaia permitted to do
so byDefendant

Prior to the mandatory overtime directive to all security officelussey had a regular worl

schedule as a bike security officer from 12:00 a.m. until 8:00 a.m. on the graveyartiehi

), ar

worked Monday through Friday, and had Saturdays and Sundays as his regular days offi Betwe

August 24, 2010, the date of Nurse Martin’s initial letter, and October 10, 2010, Hussey &0
total of 13 extra days in addition to his reguladdy work schedule. These extra days primar
consisted of Hussey working on Saturdays and Sundays, what would have been hislaggul
off. Hussey received overtime pay for the additional time worked.

After the September 26, 2010 deadline passed and Hussey had not furnished any |
medical certification thenEmployee Relations Counselor Luz Giiaro (“CruzVitaro”)
requested a meeting speak with Hussey. On September 29, 2010, Hussey met withVaoa
and Rogers. During that meeting, Hussey stated that he did not want to shidtsgéom the
graveyard. Instead, Hussey said that he negdednittent FMLA leave. The same day, Hegs
confirmed his request for intermittent leave in a written statement. In that stateegticated
that he did not want to change his work shift. Defendant denied Hussey’s réueStLA
intermittent leave on September 30, 2010 and so advised Hisseyas not asked if he woulg
like an accommodation for intermittent leaizefendantid reachout to directly to Nurse Martin
to ask again if she would provide an estimate on the frequency and duration issue. Ntinse

did not respond.
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Hussey contined to work until October 19, 2010, which would ultimately be the last g
he physically appeared for a shift. On that same day, Nurse Martin providedra setter for
Hussey, this time requesting that he be given one (1) week off duty soanalljustment to his
medication because of increased anxiety and near panic attacks. Hussétgdwbwaication leave
request for the one (1) week, which Rogers approved. Hussey’'s vacation leaappnased
through October 26, 2010, with him expected back at work on October 27. Hussey, howev,
not return to work, and instead called out for October 27, 28 and 29.

On October 27, 2010, Defendant notified Hussey that it would deny his request for F
intermittent leave due to deficiencies in the medical certification form. Near that tirssgyHu
submitted to Defendant a note handwritten by Nurse Martin and dated October 28,h2€10
stated, “Soloman Hussey 8713 can return to work without restrictions on1."1Bollowing
receipt of Nurse Martin’s handwritten note of October 28, 2010, Defendant again reached
Hussey. On November 2, 2010, Giitaro spoke with Hussey by telephone and discussed
need for FMLA medical certifications to be completed for his intermittent leapeese and his
contiruous leave request (from October 27 through November 12, 2010)may ef that same
date, Defendant provided Hussey with two (2) FMLA medical certificationddontbe completed
and returned by November 16, 2010. Defendant also sent an Acknowledgment for Huggey
confirming he had received the subject forms. Hussey, despite having signed prg
Acknowledgments, refused to sign this one, claiming the date was wrong and shoulddmayv|
dated for August 2010, when he first made his condition knéivsome point in early November
2010, Hussey filed a Charge of Discrimination with the EEOC. The EEOC sent a afatiee
Charge of Discrimination to Defendant on November 4, 2010.

Hussey testified that on November 13, 2010 he went to Rogers’ offidefaadetter from
Nurse Martin dated November 12, 2010. The letter stated that Hussey had a recerd ofcr
anxiety of work related issues, which would require an increase in his mediddtirse Martin
recommended that Hussey should be given an additional two weeks off of work with coieside

of working in another department within the properties.
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On November 19, 2010, then-Director of Security Cara Welk (“Welk”), in consultatio
with Employee Relations, placed Hussey on suspension pendingigaties (“SPI1”) for his
failure to return to work/job abandonment. An SPI is categorized in DefendantisdAtize
Standards Policy as a temporary status which allows Defendant to inwestigatinderlying
circumstances of employee conduct before taking any additional action. An emplagee on
SPI can subsequently be: (1) returned to work with no discipline and paid for angsime)
returned to work with some form of discipline imposed, or (3) termindedWelk attempted to
call Hussey to adse of the SPI the same day it was issued, but she was unable to reach h
left a message for him to call back. Hussey never called back to speak with eithWeldsr

anyone else at Defenddot the balance of 2010.

=)

m al

CruzVitaro wrote Hussey a lett dated December 6, 2010 which chronicled the evgnts

occurring since August 2010. She also enclosed blank FMLA medical etrbifidorms for him
to have completed and returned with 15 days, as well as a Medical VerifiEationif he was
requesting agasonable accommodation for disability. Cxitaro wrote that the authorization tg
release medical information and the medical verification form must be completed thef ADA

interactive process could begin. Hussey did not respond to the December 6, 2010 letter.

On January 13, 2011, counselors from Defendant’'s Employee Relations departmant sen

letter to Hussey, requesting to meet with hidussey met with theEmployee Relations
Counselor Kathleen Bast (“Bast”) and Employee Relations Coordinatoa®ladla (“Kudla”)
on January 18, 2011. In that meeting, Bast asked if Hussey was able to return to waakedHq
in response that he was not sure, and would have to get back to her. In addition, Hussdy
in the January 2011 meeting that he informed Bast about leaving a note from Nurse Ma
Supervisor Rogers’ desk in November 2010.

After the January 18, 2011 meeting, the only time Hussey spoke with anyone myEeng
Relations was when he tenderedreisignation in February 2018ussey remaed off work for
all of January and February 2011. He went to Defendant’s premises on February 28, @biiltto
his resignation.

B. Disputed Fact
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The partieslispute when Defendant first received and reviewed the November 12, 2(

letter from Nurse Martin

V. DISCUSSION
A. Laches

Laches is an equitable defense to “a party’s right to bring suit, which is dervedHe

maxim that those who sleep on their rights, lose them.” Eat Right Foods Ltd. v. Whole Hdqds
Inc., 880 F.3d 1109, 1115 (9th Cir. 2018) (citation and quotation marks omitted). Whet

plaintiff's claim is barred by laches is a question of Iddler v. Maxwell’s Intern., Inc., 991 F.2d

583, 585 (9th Cir. 1993). However, “[b]ecause the application of laches depends on a
evaluation of all the particular facts in a case, it is seldom susceptible of restlysommary

judgment.”Couveau v. Am. Airlines, Inc., 218 F.3d 1078, 1083 (9th Cir. 2Qfit3tion omitted)

In employment discrimination suits, an employer may assert the defensehe$ e
prevent a plaintiff “from maintaining a suit if he unreasonably delays in flisgit and as a resul

harms the defendantNat'l R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 121 (2002). To pre

on this defense, the employer must prove two elements: (1) a lack of diligeheegdbgintiff, and

(2) resulting prejudice to the defendddt.at 12122 (citations omitted) (discussing the test in tf

context of a Title VII hostile work environment action). Where laches is adsesta defense, the

defendant employer must make a prima facie showing of prejudice; if the bsirdet) the burden
shifts to plaintiff to show eithethat the employer was not actually prejudiced, or reasond
diligence was exercised in the filing of the complaR@amans v. Incline Vill. Gen. Improvemen

Dist., 658 Fed. Appx. 304, 306 (9th Cir. 2016) (quoting United States v. Riedl, 496 F.3d

1008(9th Cir. 2007). When plaintiff offers no “viable justification” for her delay, the firgrakent

of the laches test is satisfidd. (quoting_ Danjaq LLC v. Sony Corp., 263 F.3d 942, 955 (9th Ci

2011)).
There are two forms of prejudice resulting from unreasonable detaydentiary and

evidence basedhd. at 307 (quotinddanjaq 263 F.3d at 955)). Evidentiary prejudice may be fou
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where defendant alleges that evidence has been lost, or there are withessesewtwsmhave
faded or who have dietd.

Under the Equal Employment Opportunity Act of 1972, the only time limitation on
right for the EEOC to bring suit is that the EEOC may not pursue litigation until at Gedsty8
after a Notice of Charges is file@ccidental Life Ins. Co. of Cal. v. EEOC, 432 U.S. 355, 3

(1977). Aside from that limitation, “neither [Section] 706(f) nor any other sectiaimeofAct
explicitly requires the EEOC to conclude its conciliation efforts and bringnéorcement suit
within any maximum period of timeld. (analyzing EEOC suit against employer brought thr|
years and two months after the charging party first raised a complaint wietD€). “Unlike
the litigant in a private action who may first learn of the cause against him upare s#rthe
complant, the Title VII [or ADA] defendant is alerted to the possibility of anoetément suit
within 10 days after a charge has been filed. This prompt notice serves, assSanggnded, to
give him an opportunity to gather and preserve evidence in anticipation of actont” Id. at
372. Yet, if the evidence demonstrates that the EEOC acted with unreasonahlétuefaderal
courts do not lack the power to provide relief. . . . This Court has said that whea ¥IT[tr
ADA] defendant is in fact gjudiced by a private plaintif’ unexcused conduct of a particulg
case, the trial court may restrict or even deny backpay relieThe same discretionary power t
locate a just result in light of the circumstances peculiar to the case . . . che el®vcised when
the EEOC is the plaintiff.ld. at 373 (citations and quotation marks omitted).

In its Motion for Summary Judgment, Plaintiff requests summary judgmengfem@ant’s
thirteenth affirmative defense of laches. Plaintiff contends thatridefe cannot show that it
suffered substantial prejudice, and that laches should not bar this suit becassélédwa the
public interest. Defendant argues that Plaintiff's delay in filing the instant asitnweasonable,
and that Defendant has facevidentiaryprejudice as a result.

The Court finds that summary judgment in Plaintiff's favor is unwarranted, &otim is
required to engage in a highly fantensive inquiryto determine whether laches is available
bar a suit Although the issués to be decided by the Coust this stage, there is insufficien

evidence for the Court to determine whether Plaintiff's delay was rdasprma whether

the
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Defendant has not been substantially prejudicéte Court finds that this case presents
somewh# unique factual circumstance, in that nearly all of the decisions takenairometo
Hussey’s employment were documented contemporaneously. Defendanéscihrat withesses’
memories have faded or that witnesses are no longer in its employ may prove to lad givgm
the documentation produced in discoverlgowever, the Court finds that the final resolution
this issue shald be determined after trial. While it appears unlikely that Defendant will be ab
establish evidentiary prejudice, tlesuerequires furthefacts in the context of triallhe Court
therefore denies the Plaintiff’s motion on this point.
B. Qualificationsto Perform Essential Job Functions
“To state a claim of discrimination under the ADA, a plaintiff must establish that e o

is a ‘qualified individual.””_Rohr v. Salt River Project Agric. Imp. & Power Dist., 555dR850,

862 (9th Cir. 2009). According to the 2010 regulations implementing the ADA, a “[g]uali
individual with a disability means an individual with a disability who satisfies tipaisite skill,

experience, education and other -jetated requirements of the employment position sy
individual holds or desires, and who, with or without reasonable accommodation, can perfo
essential functions of such position.” 29 C.F.R. 8§ 1630(m) (2010). The burden of proof to
that she is a qualified individual lies with the plaintBeeSmith v. Clark Cnty. Sch. Dist., 727
F.3d 950, 95568 (9th Cir. 2013) (“To prevail on her ADA claim, Smith bears the burden

proving that she is a qualified individual who can perform the essential functions wicalpa

job.”); see alsdBatesv. United Parcel Serv., Inc., 511 F.3d 9890 (9th Cir. 2007)(“As the

plaintiff, Bates bears the burden to prove that he is ‘qualifiedE3sential functions” are the
fundamental job duties of the role that an individual with a disability holds or desir€s-Z0. §
1630(n)(1) (2010). The ADA'’s protections do not apply where a disabled person cannot pe
the essential functions of a job, even with a reasonable accommodattes.511 F.3d at 989
(citation omitted).

Plaintiff moves for summary judgment on the issue of Hussey being a quaidigidual
under the ADA. In Plaintiff's view, the undisputed facts demonsthateHussey had a disability
between August 2010 and February 2011; the disability impairs his brain functioningpauith
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substantially limits major life activitiegnd he continued to perform the essential functions of
job even without an accommodation. Defendant argues that Hussey was not a qualified ind
because, although it is undisputed that he had a disability, the fact that his medickrgenad
to indicate the frequency and duration of Hussey’'s PTSD flare ups meant thatdhéeamuhe
incapacitated at any time and therefore would be unable to perform theatdsantions of his
job. Defendant further contends that Hussey’s requested accommodation of leing t@ke
breaks or leave when needed was unreasonable, as an essential functippbothisred him to
be physically present at work.

The Court finds that there is a genuine dispute of fact as to the issue of vihetkey
could perform the essential functions of the bike security officeir¢gmb the time he disclosed hig
diagnosis to the time he resigned from Defendant's employ. The undisputedclaatly

demonstrate that Hussey had PTSD as of August 2010, when he dishissmuohdition to his

supervisor; the parties do not dispute that Hussey had a disabdiyever, a reasonable juror

could find thatHusseywas not qualified to perform the essential functions of the job, wh
requiredconsistenin-person attendance. On tbéher hand, a reasonable juror could find th
Hussey was qualified to perform the job if he received a reasonable accamomosiach as
removing overtime shifts from his work schedule. Because there are dispuses a$ fto the
provision of a reasonable accommodation, and because that inquiry is inextiiteddytd the
issue of whether Hussey was a qualified individual, the Court finds that it canabverdss
dispute at this stage.

For these reasons, summary judgment is unwarranted in fagidher party.

C. Engaging in the Interactive Processin Good Faith

In the Ninth Circuit, employers and employees alike are required togenigaan
“interactive process” in making reasonable accommodations for disabled ensplage&he
interactive process a mandatory rather than a permissive obligation on the part of emplg

under the ADA . .. .” Barnett v. U.S. Air, Inc., 228 F.3d 1105, 1114 (9th Cir. 2086ated on

other grounds by.S. Airways, Inc. v. Barnett, 535 U.S. 391 (2002). The emplogee not use

the words “reasonable accommodation” to trigger the start of the interpobieess, and in somg
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instances, an employer should automatically begin the process even when areerhpknot
requested an accommodation where the employer @k that the employee has a disabilit
(2) knows, or has reason to know, that the employee is experiencing workplace proloizuse b
of the disability, and (3) knows, or has reason to know, that the disability preveetspleyee

from requesting a reanable accommodationtd. at 1112 (quotation marks omitted) (quotin

y

0

EEOC Enforcement Guidance: Reasonable Accommodation and Undue Hardship Under tt

Americans with Disabilities AGEEOC Compliance Manual (CCH), § 902, No. 915.002 (Ma
1, 1999), at 5459

“The interactive process requires: (1) direct communication between theyemphd
employee to explore in good faith the possible accommodations; (2) consideration (
employee’s request; and (3) offering an accommodation that is reasonalffeetincee’ Zivkovic

v. S. Cal. Edison Co., 302 F.3d 1080, 1089 (9th Cir. 2002) (citation omitted). Both the emq

and the employee must engage in the interactive process in good faith. “[T]he eisplq
participation is equally important because he or she generally knows more abouthkis
capabilities, and holds essential information for the assessment of the tygasohable

accommodation which would be most effective.” Goos v. Shell Oil Co., 451 Fed. Appx. 700

(9th Cir. 2011) (quotations omitted). As a part of the interactive process, “[elenplslyould meet
with the employee who requests an accommodation, request information about thercanditi
what limitations the employee has, ask the employee what he or she speeificalyshow some
sign of having considered employeeégjuest, and offer and discuss available alternatives wj
the request is too burdensomkl’ at 1115 (citations omitted).

The Ninth Circuit has granted summary judgment for employers where ezeplsiled
to engage in the interactive processe, e.gDep't of Fair Employment & Hous. v. Lucent Techs

Inc., 642 F.3d 728, 743 (9th Cir. 2011) (finding ttis undisputed facts demonstrated that

failure of the interactive process was caused entirely by the emplévisn v. Pac. Bell 348

F.3d 1113, 1115 (9th Cir. 2003) (“Because Allen was requested, but failed, to submit add

medical evidence thatauld serve to modify his doctarprior report, Pacific Bell's determinatior
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. . . was appropriate. Pacific Bell did not have a duty under b & California law to engage
in further interactive processes . . . in the absence of any such information.”).
The reasonableness of an accommodation, and whether it is an undue burden, is gg

a question of fact. Humphrey v. Mem’l Hosps. Ass’n, 239 F.3d 1128, 1137 (9th Cir. 2

(citations and quotation marks omitted). “Determining whether a proposed accotimmodais

reasonable, including whether it imposes an undue hardship on the employer, requites
specific, individualized inquiry. In the summary judgment context, a courtéaigh the risks
and alternatives, including possible hardships on the employer, to determine whgteiire

issue of material fact exists as to the reasonableness of the accommodtims’v. WaMart

Stores, Inc. 164 F.3d 1243, 1247 (9th Cir. 1999) (finding a dispute of material fact as to wh

medical leave constituted a reasonable accommodatfon)accommodation need only be

reasonable on its facBark v. Curry Cty., 451 F.3d 1078, 1088 (9th Cir. 2006).

Under the regulations implementing the ADA, the term “reasonable accommodatig
defined to mean, in relevant part: “[m]odifications or adjustments to the worloemant, or to
the manner or circumstances under which the position held or desired is custonnmiiyex
that enable a qualified individual with a disability to perform the essentiatidascof that
position[.]” 29 C.F.R. § 1630.2(0)(ii) (2010)he Ninth Circuit has held that “[a]n ineffective
‘modification’ or ‘adjustment’ will not accommodate a disabled individual's limitatior
Ineffective modifications therefore are not accommodatidoiss: E.E.O.C. v. UPS Supply Chaif

Sols, 620 F.3d 11031110 (9th Cir. 2010) (quotations omitted). “Reasonable accommodat]

may include: job restructuring, patime or modified work schedules, reassignment to a vag
position, acquisition or modification of equipment or devices, appropriate adjustmer
modifications of examinations, training materials or policies, the provision afigdaleaders or
interpreters, and other similar accommodations.™ Cleveland v. Policy Mgmt. Sys, 626 U.S.

795, 803 (1999) (citing 42 U.S.C. § 12111(9)(B)). Notably, “[a]n employer is not obligate

provide an employee the accommodation he reqoegisefers, the employer need only provid

some reasonable accommodation.” UPS Supply Chain Sols., 620 FBH@L1 (citation

omitted).
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Congress did not intend for the FMLA to modify the rights available under the ADA.
C.F.R. 8 825.702(a) (2010)ven if an employee requests FMLA leave, if the employee meetg
definition of a “qualified individual” under the ADA, the employer is required to maksoreable
accommodations unless the employer would face an undue hardship. 29 C.F.R. § 825

(2010).

the

702

Defendant argues in its &fion that it engaged in the interactive process in good fajth.

Defendant’s position is that Hussey was responsible for the breakdown in theiwegyeacess,
as he failed to complete all parts of the certification forih ndit independently request any othg
accommodation besides intermittent leave, and did not communicate with Defesrdsawdral
months despite Employer Relations personnel initiating contact. Plaintiff seeksasy judgment
on the issue of Defendant’s failure to accommodate Hussey. Plaintiff contertig tlegfuirement
to engage in the interactive process was triggered immediately when Defeaedame aware of
Hussey’s need for accommodation in August 2010, when Rogers advised Hussey t&KLaut
forms, and also when Nurse Martin provided the August 24, 2010 lettalirdpHussey’s PTSD
condition; yet,Defendant only considered Hussey’'s request under the FNRlahtiff further
argues that Defendant disregarded the other suggestions for accommodation prowdeskeby
Martin, such that Defendant caused the breakdown in the interactive process.

The Court finds that there are genuine issues of fact regarding the intepaotiess and
potential reasonable accommodations that must be left tortheith regard to Defendant, the
Ninth Circuit has held that “summary judgment is available only when there isjudeltbat the
employer has engaged in the interactive process in good fBametf 228 F.3d at 1116.The
Court finds that there araspputes of fact as tahether the Defendant engaged in the interact
process in good faith as the parties disputeer alia, whether Defendant’s insistence on
prediction of symptom flareps constituted good faith.

Moreover, there is a dispute as to whether Hussey’s request was considered un
ADA, or whether it was simply treated as an FMLA request. There is a éigpiatct as to whether
any of the Employee Relations representatives specifically asked Haissel his needs ang

limitations and what he thought potential accommodations could be, during the meeting;
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Hussey. Although Defendant contends that it provided Hussey with-#&elladed forms at a certain
point during his absence, there remains a gigsue for the jury as to whether a clear dialog
between Defendant’s representatives and Hussey took place thatdfitfdleequirements of the
interactive proces$MLA intermittent leave was just one potential accommodation propose
Hussey and his provider. There is a genuine dispute as to wilethieiteractive processok
place between Hussey and Defendant such that an alternative reasonable accommmmaldti
have been agreed uper was actually providedin light of Defendant’s schedulg difficulties
and Hussey’s needs to minimize his flare ups.
D. Retaliation

42 U.S.C. § 12203(a) (2010) prohibits the discrimination against any individual for f

a charge or participating in an investigation under the ADA. The Ninth Circuit spjbles

McDonnell Douglashurdenshifting test to ADA retaliation claimE&urley v. City of North Las

Vegas 772 F.3d 629, 632 (9th Cir. 2014) (citations omittege alsdBrown v. City of Tucson
336 F.3d 1181, 11887 (9th Cir. 2003). To establish a prima &case for retaliation, a plaintiff]

must show: “(1) involvement in a protected activity, (2) an adverse employctent and (3) a

causal link between the twoBrown, 336 F.3d at 1187 (citations and quotation marks omittg

ling

d).

The burden then shifts to tkenployer to articulate a legitimate reason for the employment action.

Id. If the employer meets its burden, the Plaintiff mustpice evidence that the preféd reason
is pretextualld. A showing of buifor causation is required for the “causal linkément of the

retaliation testl.B. ex rel. Brenneise v. San Diego Unified School Dist., 806 F.3d 451, 473

Cir. 2015) (citing University of Tex. Sw. Med. Ctr. v. Nassar, 133 S. Ct. 2517, 2528 (2013))

“The EEOC has interpreted ‘adverse employment action’ to mean ‘any aceatsedant

that is based on a retaliatory motive and is reasonably likely to deter thenghaagiy or others

from engaging in protected activity.”” Ray v. Henderson, 217 F.3d 1234;4242th Cir. 2000).
“The EEOC test covers lateral transfers, unfavorable job references, and chrangesk
schedules. These actions are all reasonably likely to deter employees fiagingng protected

activity.” 1d. at 1243 see alsdRamsey v. City of Philomafli82 Fed. Appx. 678, 680 (9thrC
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2006) (“Ramsey has also shown that she suffered adverse employment actionsferd, t
reduction in work hours, and dismissal.”).
Whether an adverse employment action is retaliatory is a question d&lfexst.v. City of

Sierra Madre 710 F.3d 1049, 1062 (9th Cir. 2013) (citation omitted) (applying rule in H

Amendment retaliation context).

Defendant argues that it did not retaliate against Hussey for filing tlaeg€hof
Discrimination. Defendant also argues that Hussey was not assessedeadarae points,
contrary to what Defendant’s Attendance Standards Policy requiressserttially received de
facto intermittent leave which cannot be considered an adverse action. Along tiesse
Defendant contends th&tlaintiff cannot establish &ut for” causal link between Hussey’s
protected activities and the SPI, as the ®B$ not disciplinary. Plaintiff counters that summa
judgment is unwarranted because there is a triable issue as to whether tres SPktaliatory

adverse employment actiolaintiff argues that it has met the prima facie test and th4

reasonable juror edd infer retaliation given thelose proximity in time between the filing of the

Charge and the SPPlaintiff contends that the SP¥hich resilted in unpaid leavewas
unnecessarywhen Defendant was aware of the reason for Plaintiff’'s absence.

The Court finds that there is a genuine dispute of fact as to whether the @Ritedd a
retaliatoryadverse employment action. A reasonable jurotdchad that Plaintiff was placed on
the SPI because he filed the Charge of Discrimination, and the temporal praxiayityuggest
retaliatory intentBecause the Court is not in the position of resolving factual disputes a
summary judgment stage, thetaliation issue must be left to the jury.

E. Punitive Damages

Plaintiff requests summary judgment against Defendant’s third affirenatefense,
regarding the constitutionality of a claim for punitive damages. The Coumpriete this defense
as Defendatrreserving the right to challenge the evidence upon which punitive damages are
or the amount of punitive damages if awarded, under the due processes clauses of tf
Constitution and Nevada Constitution. Because there has not yet been a dditenrthiat punitive

damages are warrantedtins casethe Court denies the Plaintiff's request as premature.
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VI. CONCLUSION
Accordingly,

IT IS ORDERED that Defendant’s Motion for Summary Judgment (ECF No. 26) i

DENIED.

IT IS FURTHER ORDERED that Plaintif's Partial Motion for SummaryJudgment

(ECF No. 27) iDENIED.

IT ISFURTHER ORDERED that the parties submit a Proposed JBirgtrial Order by

August 31, 2018.

IT ISFURTHER ORDERED that the parties are referred to the Magistrate Judge for

purpose®f schedulinga settlement conference.

DATED: July 10, 2018.
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RICHARD F. BOULWARE, I1
UNITED STATESDISTRICT JUDGE
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