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v Closing Case
' [ECF Nos. 26, 30]

Sunrise Hospital and Medical Center, LLC,

1 UNITED STATES DISTRICT COURT

2 DISTRICT OF NEVADA

3

4{ Vincent A. De Luna, Case No.: 2:17-cv-01052AD-VCF

5 Plaintiff Order Granting Summary Judgmentand
6

7

8

Defendant

Plaintiff Vincent De Luna is an ov&l0-yearsold, Filipino man, who wadiagnosed witH
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depressiorandanxiety disorder. He used to work for defendant Sunrise Hospital and Medical
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CenterLLC, but was fired for his poor attendance. De Lanas Sunrise for racjalisability,

=
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and agaliscrimination, and for wrongful termination in violation of public policy and in breach

of a purported employment contrdcSunrise moves for summary judgment on all of De Luna’s

I
AW

claims? After considering the parties’ arguments and reviewlregrecord | find that this case

15| is borderline—if not, actually—frivolous, so | grant Sunrise’s motion and close tlas cas
16 Background
17 Sunrise has aattendancandtardiness policy thawas in effect while De Luna was

18| employedthere® The policy allows for progressive discipline depending on an em@l®y
19 tardiness within a rollind 2-month period. Five tardies in a :onth period results in a

20| coachimg session, six ia written warning, seven gsecond written warningjght isa two-day
21| suspension without pay, and ninei@r-cause terminatiop. If an employee is particularly
22
23
24

LECF No. 1.
2

25| ECF No. 26.
3

26 ECF No. 26-6.
4

27 Id. at 3.

5
28 Id-
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unpunctual, levels of discipline may be skipfeBe Luna was tardgtleast24 times in less
than 11 months, and he was firedHe claims that his termination was discriminatory.
Discussion

A. Summary-judgment standard

Summary judgment is appropriate when the pleadings and admissible evideowe “s
there is no genuinigsue as to any material fact and that the movant is entitled to judgment
matter of law.® When considering summary judgment, the court views all facts and draws
inferences in the light most favorable to the nonmoving paityeasonable minsicould differ
on material facts, summary judgment is inappropriate because its purposeois! torenecessar
trials when the facts are undisputed, and the case must then proceed to theairtéf of f

If the moving party satisfies Rule 56 by demonsitathe absence of any genuine issy
of material fact, the burden shifts to the party resisting summary judgmest forth specific
facts showing that there is a genuine issue for ttalThe nonmoving party “must do more th
simply show that there is some metaphysical doubt as to the material facts”; he rodusep
specific evidence, through affidavits or admissible discovery material, to Blatittere is a

sufficient evidentiary basis on which a reasonable fact finder could find in his'favor

°ld.

" ECF Nos. 26-8, 26-10, 2BL. There is some evidence that De Luna was actually latem@$)
within a single 12month period, ECF No. 26-13 at 2, but he was disciplined for only 24 of

8 See Celotex Corp. v. Catre77 U.S. 317, 330 (1986) (citingh: R.Civ. P.56(c)).
% Kaiser Cement Corp. v. Fishbach & Moore, In293 F.2d 1100, 1103 (9th Cir. 1986).

Owarren v. City of Carlsbab8 F.3d 439, 441 (9th Cir. 1995ge also Nw. Motorcycle Ass’n
v. U.S. Dep'’t of Agri¢.18 F.3d 1468, 1471 (9th Cir. 1994).

1 Anderson v. Liberty Lobby, In&77 U.S. 242, 256 (1986Jelotex 477 U.S. at 323.

12Bank of Am. v. Orr285 F.3d 764, 783 (9th Cir. 2002) (internal citations omited}n v.
NME Hosps., In¢.929 F.2d 1404, 1409 (9th Cir. 199Anderson477 U.S. at 248-49.
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B. De Luna can’t show that his disability was a motivating factor in his terrmation.

De Luna’s first and fourth causes of action are @istrimination m the Basis of
Disability” and “Disparate Treatment on the Badisability,” respectively:® | construethem
as a single disabilitgdiscrimination claim in violation of the Americans with Disabilities Act
(ADA). To establish a primatie case of discrimination under the ADA, a plaintiff must
demonstrate that: (1) he is disabled within the meaning of the ADA; (2) he ififedqua
individual able to perform the essential functions of the job with reasonable accoriomoaiad
(3) he sifered an adverse employment action because of his disabilitg. satisfy the third
element, the employee must show that his disability was a motivating factor in hoyersp
decision, even if it wasn't the only factby.

Sunrise argues that De Lursalinable to show that his disability was a motivating fac
in his termination because it didn’t even know thetlinawas disabled® De Luna responds
that Sunrise did, in fact, know about his disability because he told Sunrise about it when |
medicalleave in 2006, and, many years later, Sunrise adjusted his schedule as an
accommodation for his disability.

Although the evidence does show that De Luna was diagnosed with his disability if
2006, it does very little to show that Sunrise knew about it. Sunrise offers a doctor'®note
De Luna’s physician, dated November 30, 2006, tierelysays that De Luna may return to
work three days later with no work restrictions—it doesn’t mention De Lunabitiig.'® De
Luna offers several doctors’ notes from 2005 and 2006 that discuss his anxiety andatepre

diagnoses, but there is no indication that these notes were shared with Sunrise. Delldes

13ECF No. 1 at 5-6.

14 Samper v. Providence St. Vincent Med. @75 F.3d 1233, 1237 (9th Cir. 2012).
15See Head v. Glacier Nw. Ineét13 F.3d 1053, 1065 (9th Cir. 2005).

18 ECF No. 26 at 7-10.

Y ECF No. 27 at 2-3, 6-7.

18 ECF No. 26-5 at 2.
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a letter from his physician who certifies that De Luna took medical leave in @086Xiety-
anddepression disordéf. But the letter is dated January 13, 2017, and doesn’t show that
Sunrise knew of De Luna’s condition before he was termirfitddhe only piece of evidence
showing that Sunrise knew about De Luna’s disorder is De Luna’s own declaratibe tbht
Sunrise about ! This evidence is thin at best, nevertheless | must draw all reasonable
inferences in De Luna’s favor, so | must find that it's sufficient to show tnai<® knew about
his conditionand create a genuine issue of fattloat point.
Although the evidence does allowemsonable jury to infehat Sunrise knew about De
Luna’s disorder, it doesn’'t show that the disorder was a motivating factor imrhiadaéon. The
record doeshow that De Luna had perenraéiendance problems aadoided terminatiofar
longer than the company'’s policy required. Sunrise discusses De Luna’s rateemdeactions
from October 15, 2013, onwafd.But because Sunrise’s attendance policy revolves aroung
rolling 12-month period, | carve out the five infractions from 2013 and consider only the
attendance violations from March 27, 2015, to February 4, 2016—they are numerous.
On April 8, 2015, De Luna received a written warning for his poor attenddridaring
the precedingwo-week period, De Luna was late on eight days: March 27-30, April 2, and
April 4—6.2* That warning informed De Luna that “[a]ny further occurrence will result i
progressive disciplinary action up to and including terminatf8nDe Luna signed that

warning?® Two days later, De Luna requested that his schedule be changed from

1 ECF No. 27-2 at 2.
2014,

2lECF No. 27-1at2, 7.
22 ECF No. 26 at 4.

23 ECF No. 26-8.

241d.

25d.

26|qd.
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Friday/Satuday/Sunday/Monday to Tuesday/Thursday/Saturday/Sufidei gave no reason
for this request® but Sunrise mostly accommodated it and let him work on Monday, Thurs
Saturday, and Sunday.

De Luna was disciplined again six months later for attendantaivioss>° He was tardy
10 times from September to October: September 28, October 1, October 8, October 10, C
12, October 15, October 17, October 22, October 26, and OctoBer-E9was suspended for
two days without pay for his lack of punctualfiand, although B Lunadid not receive a final
written warning before his suspension, the attendaneey@dlowed Sunrise to skip steps in th
progressive-discipline tiers for particularly egregious offenéfefBhe suspension notice once
again reminded Deuna that he may be terminated for future attendance issues, and he si
it. 34

De Luna was tardy six more times from January to February 2016: January 14y Ja
24, January 28, January 30, January 31, and Febrifarpa.February 4, 2016, De Luna
emailel Margaret Russitano, requesting another change in his scieddéeasked to have his
scheduled start time changed from 7:30 a.m. to 8:30 a.m. because his sixth child was bof

mother moved in with him, and he had spread himself toc*thide Lunadid not citehis

2T ECF No. 26-9.

281d.

29 ECF No. 26-4 at 14 (96:21-22 of the transcript).
30 ECF No. 26-10 at 2.
3.

32d.

33 ECF No. 26-8 at 4.
34 ECF No. 26-11 at 2.
35 .

36 ECF No. 26-12.
371d.
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depression oanxiety ageasos for his requested accommodati§ninstead of adjusting ®
Luna’sschedulea second timeSunrise fired him on February 8, 20¥6De Luna told
Russitano that he had been tardy because of traffic, fatigue, difficulpyreldeom spreading
himself too thin, a change in the weather or “any combination of these fattdiat once did
hecite his disability as a reason for his tardiness.

Even if De Luna told Sunrise about his diagnosis back in 2006, therendication that
it played a role in his termination ten years later. De Luna had many charoesect his
attendance and was warned repeatedly that he would be fired if he falleddo He asked for
scheduling accommodations, but his medical caitvas never a stated reason (when he g
one) for his request. So, | find that De Luna has failed to show that his aanddgpression
disorder was a motivating factor in his termination after he was tardy at least 24rtifrie
months. Because Daina can't satisfy this causation element, Sunrise is entitled to summ
judgment on his disabilitdiscrimination claim.

C. De Luna can’t show that he was performing his job satisfactorily.

Like his redundant disabilitgiscrimination claims, De Lunarings redundant race-
discriminatiorf! and agediscrimination claim$? | construe these as single claims of race arn
age discrimination.To present a prima facie case of race discrimination, De Luna must sh
that: (1) he is a member of a protected clé®she was performing according to his employer
legitimate expectations; (3) he suffered an adverse employment action) amdil@ly situated
individuals outside his protected class were treated more favdrahligewise, to present a

prima facie ge-discrimination case, De Luna must show that he was: (1) adleéastars old;

38q.

39 ECF No. 26-11.

40 ECF No. 26-13 at 2.

41 ECF No. 1 (second and fifth causes of action).
421d. (third and sixth causes of action).

43 Godwin v. Hunt Wesspi50 F.3d 1217, 1220 (9th Cir. 1998).
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(2) performing his job satisfactorily; (3) discharged; and (4) eitherceglhy a substantially
younger employee with equal or inferior qualifications or discharged wndemstances
otherwise giving rise to an inference of age discriminatfon.

Sunrise argues that it is entitled to summary judgment on both of these claime lige]
Luna cannot show that he was performing his job satisfactorily in light of his ftendance'®
Although De Luna doesn’t disputeghhe attaches a performance evaluatiamo pride-
recognition forms, and a handful of awards recognizing him for helping out around the

hospital?® The performance evaluation does not help Dealsicase. There'standwritten

aAuS

and initialednote at the bottom of it that says “* Took a closer look and Vincent has 4 tardies in

January 2016. This could mean possible job termination. Vincent aware of situation. Wé¢
with Margaret our directorI’'m writing further instructions*”

The two pride-recognition forms are from 2012, and, in any event, don’t mention hi
attendancé® And the awards are not dated, so there’s no indication that he received then
around the time he was fired; plus, nafi¢hem are for his attendanteDe Luna simply fails
to present any evidence that he was performing his gaterdance includedsatisfactorily.
So, | grant summary judgment for Eastridge on De Luna’saggracediscrimination claims,

too.

D. De Luna can’t show that he had an employment contract.
De Luna’s final claim is for “Wrongful Termination of Employment,” but thare

allegations of an express oral and written employment contract and thas kernvenated in

44 Diaz v. Eagle Produce, L.P521 F.3d 1201, 1207 (9th Cir. 2008).
4 ECF No. 26 at 12, 14.

46 ECF No. 27-4.

471d. at 4.

481d. at 5-6.

21d. at 7-17.
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violation of public policy?® This claim is best construed as separate claims for breach of
employment contract and wrongful termination in violation of public policy.

Sunrise argues that it is entitled to summary judgment because there is noewiidan

employment contract Nevada employees are presumed to be at will, and an employer can

discharge an awill employee with or without cause, as long as the dismissal doesn’t offeng

|

Nevada’s public policy? Sunrise points out that there is no evidence to support the allegations

in De Luna’s complaint that “he had a valid contract of employment that was bb#mdra
written that was contained in documents including an employee handbook, letters, memo
regulations, policies, practice or procedure utilized by Suntis®e Luna faile to produce an)
of those documents to support his claim, and he seems to have abandoned this claim any
because he failed to respond to Sunrise’s argument in his opposition. Because DesLuna
failed to show that he had an employment contract, | grant summary judgment ise Subre
Luna’s breachsf-employmentcontract claim.
E. De Luna can’t show that he was terminated in violation of public policy.

Finally, De Luna claims that he was terminated in violation of public policgus® he
was fired @ the bases of his race, age, and disatfitgunrise argues that summary judgmer
is appropriate because Nevada law doesn’t allow a wrongful-terminationtol&enbased on

unlawful discrimination because comprehensive statutory remaidéesly exist® De Luna

*0 ECF No. 1 at 8-9.

51 ECF No. 26 at 15.

52 Southwest Gas Corp. v. Ahm&68 P.2d 261, 262 (Nev. 1983).

53 ECF No. 26 at 15 (citing ECF No. 1 at { 102).

**ECF No. 1 at 11 104-106.

55 See Jones v. Reno Hilton Resort Co889 F. Supp. 408, 412 n.4 (D. Nev. 199nds
Regent v. Valgardsei77 P.2d 898, 899 (1989) (age discriminati@proul v. Washoe Barton
Med. Clinig 2011 WL 5190529, at *5 (D. Nev. Oct. 27, 2011) (disability discriminatide)ps

Reyes v. Southwest Gas Cog007 WL 2254717, at *5 (D. Nev. Aug. 3, 2007) (race
discrimination).

S,
y
jway
ha

nt




O ~N o o1 B W N e

=
o __©

N T o
N o 0o Dd W N

18
19
2

2]
22
23
24
25
26
27
28

also fails to respond to this argument. So, | find that Sunrise is entitled to sujudganent on
this wrongfulterminationin-violation-of-public{policy claim as well.
F. Motion for leave to file supplemental declaration

Two months after filing his response to Sunrise’s motion for summary jud@merne
month after Sunrise replied, De Luna filed a motion for leave to file a dectafedm Samanth
Gentry—a physicaltherapist assistant who worked at Sunrise while he ddaa-attemt to
create a genuine issue of triable ffctunder local rule 72(g), a party may only file
supplemental evidence with the court’s leave, which is granted only upon a showing of gqg
cause>’ Sunrise argues that De Luna has failed to demonstrate gasePtd agree.

De Luna submits that he was unable to get Ms. Gentry’s declaration atbrigsv
summaryjudgment-motion opposition even if he exercised reasonable diligérget he
doesn’t make any effort to explain what prevented him from doing so. In fact, | am not
convinced that he exercised due diligence in obtaining this declaration. De Lusaeffer
attendance recordis support of his opposition, ostensibly to highlight her attendance issue
well.?° He could have sought her declaratiomexplain her attendance record and any
consequences of it then, but he didn’'t. So, I find that De Luna has failed to show gooaicg
allowing this supplemental declaration, and | deny his request for leave to file it

Conclusion

Accordingly, IT IS HREBY ORDERED, ADJUDGED, AND DECREED that Sunrise

motion for summary judgmefECF No. 26] is GRANTED.
IT IS FURTHER ORDERED that De Luna’s motion for leave to file a supgidat
declaratiofECF No. 30] is DENIED.

56 ECF No. 30.
57 L.R. 7-2(g).
58 ECF No. 31.
59 ECF No. 30.
60 ECF No. 27-7.
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TheClerk of Court is directed ttENTER JUDGMENT in favor of Sunrise and

against De Luna and CLOSE THIS CASE
Dated:August 24, 2018

10

U.S. District Judge JeWr A. Dors




