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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

BANK OF AMERICA, N.A.,

Plaintiff, Case No.: 2:17-cv-01106MN-BNW
VS.
ORDER

KEVIN MONINGER, ¢ al.,

Defendans.

N N N N N N N N N

Pending before the Court is the Motion to Set Aside Default Judgment, (ECF No.
filed by Defendant SALV LLGSALV ). Plaintiff Bank of America, N.A.“BANA”) filed a
Response, (ECF No. 67), and SALYV filed a Reply, (ECF No. 71).

Also pending before the CourtBBANA’s Motion for Default Judgment against
Defendam Asset Recovery Service$SARS”), (ECF No. 72). ARS did not file a response.

Also pending before the CourtBBANA’s Motion for Default Judgment against
Defendarsg Kevin and Anelita Moninger (Deltors’), (ECF No. 73).Debtorsdid not file a
response.

For the reasons discussed below, the CoEfII ES SALV’s Motion to SeAside,
GRANT S BANA’s Motion for Default Judgment against ARS, &@BRANTSin part and
DENIESin part BANA’s Motion for Default Judgment against Debtors.

l. BACKGROUND

Arville Street, Las Vegas, Nevada 891(@2e“Property). (See DOT, Ex. 10 BANA’s Mot.
Default J.against ARS‘(ARS Mot. Default J), ECF No. 72-1). Debtors purased the
Property by way of a loan for $144,275.00, secured by a deed of @3T1Y(). (Id.). BANA

became the beneficiary of the DOT through an assignment from Mortgage Electronic
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This case arises oof the non-judicial foreclosure sale of real property located at 31

DC. 76

53),

53

Dockets.JustieF.com


https://dockets.justia.com/docket/nevada/nvdce/2:2017cv01106/122111/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/2:2017cv01106/122111/76/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:17-cv-01106-GMN-BNW Document 76 Filed 11/30/20 Page 2 of 10

Registration Systems, Inc., as nominee beneficiary for MoumnéawMortgage Company,
recorded orAugust 15, 2018. (See Corporate DOT, Ei ARS Mot. Default J., ECF No. 72
2).

Upon Debobrs failure to pay all amounts du¥illa Del Oro OwnersAssociation
(“HOA”), through its agenARS, initiated foreclosure proceedings on the Property. Pursu
to NRS Chapter 11&#RS recorded a notice of delinquent assessment lien, followed by a
of default and election to sell, and a notice of sale. (Notice of Delinquent Assessment Lig
3to ARS Mot. Default J., ECF No. 72-3); (Notice of Default and Election to &4 to ARS
Mot. Default J., ECF No.72-4); (Notice of Sale, Ex. 6 to ARS Mot. Default J., ECF N@s.
6). After ARS recorded the notice of default and election to sell, BANA tendered payme
full for the superpriority portion of HO’ lien, which ARS rejected. (Sé#les Bauer Letter
and Exs., Ex. 5 t&RS Mot. Default J., ECF No72-5).

On August 14, 201310A sold the Property to itself for $12,008.5Irsteés Deed
Upon SaleEx. 7to ARS Mot. Default J., ECF No. 72-7). HOA salglinterestin the Property
to SALV onJuly 11, 2017, after this litigation had already commenced. Q®dtelaim Deed,
Ex. 8 toARS Mot. Default J., ECF No. 72-8).

Debtorsare also in default on the DOT and have failed to make payments thereon
cure the defaukince March 1, 2011. (See Decl. Elizabeth A. Ostermann, Ex. 11 to Debtg
Mot. Default J., ECF No. 731); (Payoff Statement, Ex. 9 to Debtdviot. Defadt J., ECF No.
73-9). As of June 1, 2020, the total amount owing under the DOT was $241,851)64. (Id.

BANA now seeks a declaratory judgment against ARS that the DOT remains valid
enforceake. (ARS Mot. Default J. 1:2528, ECF No. 72). Against Debtors, BANA requests
the sameén additionto an Order directing pudicial foreclosure against the Property based @
Debtors failure to pay the amounts owed under the DOT, or for damages in the alternatiy

(DebbrsMot. Defaultd. 1:25-2:6, ECF No. 73). Additionally, SALV moves to set aside thg
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default judgment the Couentered against onDecemberl7, 2019. (See Mot. Set Aside, EC
No. 63).
[I. LEGAL STANDARD

A. Motion to Set Aside

Under Fed. R. Civ. P. 55(c) a court may set aside an entry of default for good cau
The“good causéstandard that governs vacating an entry of default under Rule 55(c) is th
same standard that governs vacating a default judgment under RuleSe@(BYC1 Group Life
Ins. Plan v. Knoebbef44 F.3d 691, 696 (9th Cir. 2001). The law favors deciding a case
merits. See id.

The court looks at three factors to determine whether théga@ causéto lift the
entry of default: (1) whether the defendant's culpableduct led to the default; (2) whether t
defendant has a meritorious defense; and (3) whether reopening the default judgment wj
prejudice plaintiff. Id. (citing Falk v. Allen, 739 F.2d 461, 463 (9th Cir. 1984)J]he party

seeking to vacate a default judgment bears the burden of demonstrating that these factg

vacating the judgmeritld. (citing Cassidy v. Tenorio, 856 F.2d 1412, 1415 (9th Cir. 1988)).

The thredralk factors are disjunctive, which means that a motion to set aside default or v
default judgment may be denied based on any one of the factors not weighing in favor o
defaulting party. American As® of Naturopathic Physicians v. Hayhurst, 227 F.3d 1104, 1
(9th Cir. 2000).

B. Motion for Default Judgment

Obtaining adefault judgment is a two-step process governed by Rule 55 of the Feq
Rules of Civil Procedureeitel v. McCool, 782 F.2d 1470, 1471 (9th Cir. 1986). First, the
moving party must seek an entry of default from the clerk of cbed. R. Civ. P. 55(a). The

after the clerk of court enters default, a party must separately seelokdéfault judgment
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from the court in accordance with Rule 55(jpon entry of a clerls default, the court takes
the factual allegations in the complaint as true.

In determining whether to gradefault judgment, courts are guided by the following
seven factors: (1) ghpossibility of prejudice to the plaintiff; (2) the merits of the plairgiff
substantive claims; (3) the sufficiency of the complaint; (4) the sum of money at stake in
action; (5) the possibility of a dispute concerning material facts; (6) whethdethult was
due to excusable neglect; and (7) the strong public policy favoring decisions on the meri
Eitel, 782 F.2d at 147172.

1. DISCUSSION

The Court begins its discussion with SAlsMMotion to Set Aside Default Judgmt
before turning to BANAs remainingMotions for Default Judgment.

A. Motion to Set Aside

SALV argues that the Court should set aside default judgment begAusedid not
receive notie of this action until after default was entered. (Mot. Set Aside-331ECF No.
63). SALYV further argues that the defenses asserted in its Answer establish meritorious
defenses that justify setting aside default judgmdhd. (Upon review of the asserted
defenses, the Court finds that SALV has not alleged a meritorious defense, and set asid
default judgment is therefore improper.

To establish a meritorious defenSg] he parties do not litigate the truth of the claime
defensg]” In re Stone, 588 F.2d 1316, 1319t(1Cir. 1978). Rathef;th[e] court will accept
the allegations of the movaatfactual statemeritFalk v. Alen, 739 F.2d 461, 464 (9 Cir.
1984) (citingln re Stone, 588 F.2d at 1319)Rather, the court examines the allegations
contained in the moving papers to determine whether the movant's version of the factua
circumstances surroundinige dispute, if true, would constitute a defense to the attiome

Stone 588 F.2d at 1319. The movant must elaborate facts that, if true, would provide a
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meritorious defense; the cawvill not consider general denials or ase$ion that a
meritorious defense exists.

Here, SALV’s Motion does not allege facts establishing any defense. éBeealy
Mot. Set Aside ECF No. 63). However, SALV does append its proposed Answer, which
asserts the followingfirmative defense'sto BANA’s Complaint: (1)ack of subject matter
jurisdiction; (2) statute of limitations; (3) lackiand (4) ndnjunctive relief. (Se Answer, EX.
to Mot. Set Aside, ECF &l 63)? Presuming the truth of SALY factual allegations, the Cou
addresses the viabilityf each defense in turn.

I Lack of Subject Matter Jurisdiction

SALV asserts that there is incomplete diversity becauaé&faseign corporation
specfically authorized to do business in the State of NeVaBlANA is “theequivalent of a
registered domestic Negta Corporatiory. (SeeAnswer). SALV further alleges that complete
diversity is absent because BANA has assari@iths aginst Nevada defendantsd.|.

The citizenship of @orporationis generally limited to its principal place of business :
state of inorporation. Se Hertz Corp. vFriend, 559 U.S. 77, 993 (2010). Therefore, being
registeredo do business in a state has no bearing on the corpdsatitimership for the
purposes of diversity jurisdiction. See;isee also Kaufman v. Gen. Ins. Co. of Am., 192 F.
Supp. 238, 240 (S.D. Cal. 1961) (noting that the requirements to do business within a st
“have nothing to do with diversity of citizenship jurisdiction, which exists essentially as a
protection to the out-oftate litigant against local and provingmséjudices?); As swch, the
Court finds thaSALV’s subject maer jurisdidion defense has no merit.

I

! Regarding the merits of BANA claims, SALV only asserts factual denials, which cannot support a
meritorious defense in the context of a motion to set aside.

2 The Court cannot provide pinpoint citations to the propdseuver because it does not include page numb
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il. Statute of Limitations

SALV argues that BANAs claims against dre time barred because tygplicable five-
yearstatute of limitationdegan to accrue on August 14, 2013, but SALV was not joined a
party until August 14, 2018. ¢8Answer). However, a claim brought on the exact date the
claim has fully accrued is timelpee, e.gVenegas v. Wagner, 7042d1144, 1146 (finding
that a cause of actiomith a three-year statute of limitations that began to accrue on Octol
28, 1974 was timely when filed on October 28, 1977) (abrogated in part on other ground
Accordingly, even assumirthe accuracy of SALYS proffered limitations period and relevan
datesfor accrual, BANA’s claim istimely.

ii.  Laches

SALV asserts that if the statute of limitations does not bar BANAaim, the doctrine
of laches does. (S&swea). The Court finds that laches is inapplicaldlelaims that have
express statuseof limitation. Petrella v. Metr&oldwyn-Mayer, Inc., 134 S. Ct. 1962, 1973
(2014) Therefore, SALVs alternative laches defense has no merit.

V. No Injunctive Relief

SALV contends that BANA must pursue a claim for damages where damages are
available rather than for injunctive relief. (See Answer). Damages$yaically inadequate to
compensatéhe loss of an interest in real progefnd there is no law to supp@®ALV’s claim
that BANA is bound to pwue a monetary remedy. Cf. Desert Palage MrMichael, 370 F.
Supp. 3d 1177, 1185 (D. Nev. Mar. 28, 20¥)plainingthatdamages are presumed
insufficient to compensate for thesls of an intereseal property).

Thus, & SALV has failed to show has a meritorious defense to BANAclains,

SALYV has hiled to meetts burden to have idefault set aside. ECourt next consider
BANA’s remaining Motions for 8faultJudgment.

I
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B. Motionsfor Default Judgment

BANA moves for default judgment against Debtors and ARS. [{&#e. Default J.,
ECF Ne. 72-73). Against ARS, BANA seeks a declaration that the DOT continues to
encumber th@roperty. ARS Mot. Default J. 1:2528). Against Debtors, BANA seeks both {
dechration that the DOT continues to encumberRRhmperty and a@rder directing
foreclosure under the DOT adamages awarequal to the delinquency tleeinder. (Debtors
Mot Default J. 1:8-2:6).

BANA has initiated the two-step process required under Rule 55 by moving falisclg
entry of default judgment against the parti@&aECF Nos. 9-10, 12), which the Clerk
subsequently enteredsde ECF No. 13). In accordance with Rule 55(b), BANA brings the
present Motions.

Upon reviewing the documents and pleadings on file in this matter, the Court findg
the Eitel factors support entry of default judgment in favor of BABAd againsARS and
Debtas. The first Eiteffactor weighs irfavor of default judgmentA defendanis failure to
respond or otherwise appear in a cgsejudices a plaintifé ability to pursue its claims on th
merits;” and therefore satisfies the first factor. See, e.g., Nationstar Mortg. LLC v. Opertu
Inc., No. 2:17ev-03056GMN-PAL, 2019 U.S. Dist. LEXIS 33632, 2019 WL 1027990, at *
(D. Nev. Mar. 4, 2019)ME2 Prods. v. Sanchez, 2:CV-667-JCMNJK, 2018 U.S. Dist.
LEXIS 61961, 2018 WL 1763514, at *§ee also PepsiCo, Inc. v. Cal. Sec. Cans, 238 F. S
2d 1172, 1177 (C.D. Cal 2002)if( Plaintiffs’ motion for default judgment is not granted,
Plaintiffs will likely be without other recourse for recovet.

Regarding the second and third Eitel factors, the Court finds BAbIAIm for
dedaratory reliefis sufficiently pleaded and meritorious as to ARS and Debt@glea to
guiet title does not redue any particular elements, bwach party must plead and prove his

her own claim to the property in questi@nd a‘plaintiff’s rightto relief therefore depends o
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superiority of title?” Chapman v. Deutsche Bank Nafir. Co., 302 P.3d 1103, 1106 (Nev.
2013) (quoting Yokeno v. Mafnas, 973 F.2d 803, 808 (9th Cir. 1992)).

Here, BANA alleges that tendered the superpriority amount oDA’s lien prior to
HOA proceeding with foreclosurensuring thaBANA’s interest in the Propertyould
survive the NRS Chapter 1%éle (Compl. 1 2854, ECF No. 1)(Miles Bauer Letter and
Exs., Ex. 5 tAARS Mot. Default ). Accordingly, BANA has shown that it would likely
prevail on any claim challenging its interest in the Property.

However, the Court is not persuaded that it may order foreclosure under the DOT
against the ebtors. BANA has presented malication that federdt-ordered foreclosure
would ensure complianoeith the notice requirements under NRS Cleafi07.See NRS
107.080, 107.090.

Regarding the fourth factor, the Court finds that fidactor supports declaationthat
BANA’sDOT continues to encumbtre Property, as the request does not seek money
damages.However with respect to BANAs alternative claim againBebtorsfor a money
judgmentfor their delinquency under DOT, tifi@urth factor does not weigh in favor of defau

The fifth Eitel factor, which concerns the possibility of a dispute regarding material
facts, favordBANA. Courts have recognized théfp]nce the clerk enters a defguhe well-
pleaded factual allegations of the [moving patgomplaint are taken as true, except for the
allegations relating to damageésIE2 Prods., 2018 U.S. Dist. LEXIS 61961, 2018 WL
1763514, at *2 (quoting @rien v. United States, No. 2:@f~00986GMN-GWF, 2010 U.S.
Dist. LEXIS 101941, 2010 WL 3636171, at *4 (D. Nev. Sept. 9, P0IDaking BANA’s
Complaints allegations as truBANA preserved its DOT by tendering the full amount of th
superpriorityportion of HOAs lien to ARS before BA foreclosed undehe superpriority
lien. (Compl. 11 2854).
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With respect to the sixthitel factor, the Court finds that ARS and Debtdeslure to
appear was not the result of excusable negl&BS was served on May 15, 2017, and its
answer was due on June 5, 205&€ Summons Returned Executed, ECF No. 5). Debtorg
were served on May 22, 2017, and theiswsers were due on June 12, 2017. (See Summor
Reurned Executed, ECF Nos-8). The Clerk of Court entered default against ARS and
Debtorson September 13, 2017, (ECF No. 13), and BANA then filed its present Motions
Defaut Judgment, (ECF No. #Z3), onMay 11, 2020. The defaulting Defendantsilure to
appear or otherwise file anything with respt this action during the time period counsels
against finding excusable negle®l=2 Prods., 2018 U.S. Dist. LEXIS 61961, 2018 WL
1763514, at *3; @Brien, 2010 U.S. Dist. LEXIS 101941, 2010 WL 3636171, at *6.

The seventh and final Eitéctorconcerns public policy considerations. While publi
policy generally favors disposition on the merits, the Court concludes that default judgmg
appropriate in light of the othé&itel factors. Thusthe Court grants BANA default judgment
on its claimfor a declaration that its DOT continues to encumber the Property. The Cour|
declines to grant declaratory judgment on BANAequestfor foreclosure or anoney/
judgmentagainst Debtors.

I
I
I
I
I
I
I
I
I
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V. CONCLUSON

IT ISHEREBY ORDERED that SALV's Motion to Set Aside Default Judgment,
(ECF No. 63), isDENIED.

IT ISFURTHER ORDERED that BANA’s Mation for Default Judgment against
ARS, (ECF N@.72),is GRANTED.

IT ISFURTHER ORDERED that BANA’s Mation for Default Judgment against
Debtors (ECF No. 73), iSRANTED in part andDENIED in part.

The Clerk of Court shall close the casd anter judgment accordingly.

Alt!

Gloriadf/ Naarro, District Judge
UNITED/STATES DISTRICT COURT

Dated this30 day of Novembe&020.
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