Taylor v. Gentry et al

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

Case N02:17cv-01590JAD-VCF
Rodney Lavelle Taylor,
Petitioner
Order Denying Petition for
V- Habeas Relief and
Jo Gentry, et al., Closing Case
Respondents
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Petitioner Rodney Lavelle Taylor was found guilty of second-degree kidnapping in
Nevada State Court and sentenceliféonith the possibility of parole after a minimumteh
years! In a five-count petition, Taylor seeks a writ of habeas corpus under 28 U.S.C. § 21
based on claims that his trial counsel was ineffectivtavingevaluatedraylor’s claims on
their merits, | findthat habeas relief is not warranteslo | denythe petitionanda certificate of
appealability, and close this case.

Background
A. The facts underlying Taylor’s convictior®

On August 18, 2012, Ashley M. was attempting to find drugs to sell in order to sup
her methamphetamine addiction when she was introduced to Kineisha\@hiéh- Smith
White and Ashley smoked and injected methamphetamine in -S¥hite’s motel room, and

SmithhrWhite’s boyfriend, Taylor, eventually joined them. Ashley later left the motel toom

' ECF No. 14-6.
> ECF No. 5.

3 These facts are taken from the trial transcript. ECF N@8L3For simplicity’s sake, | cite to
this exhibit generally for this entire background section.
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attempt to sell some drugs for Smit¥hite and Taylor, but when she was unsuccessful in dg

ing

so, she returned to the motel room to pay Smith-White and Taylor for the methampheltamine s

had used. Taylor responded that Ashley owed them $500.00, that she was going to pros
and that she was not allowed to lea$mith-White then physically attacked Ashley after
learning that Ashley had planned on stealing from them.

Ashley was prohibited from leaving the motel room on August 19, 2012, and on Au
20, 2012, Smith-White and Taylor attempted to purchase bus tickets for the three af grem
to San Francisco so that Ashley could prostitdtder debt Due to insufficient funds, the bug
tickets were never purchased, and Sriithite and Taylor took Ashley to several other mote
and SmithWhite’s residence before ending up at the Ponderosa Hotel. While Taylor viag
a room at the Ponderosa Hotel, Ashley ran into an offideaaked an employee to call law
enforcement.
B. Procedural history

On March 20, 2013, a jury found Taylor guilty of second-degree kidnappiime state
trial court adjudged Taylor to be a habitual criminal and sentenced him to life with thelppg
of parole after a minimum of 10 yearsTaylor appealed, and the Nevada Supreme Court

affirmed® Remittitur issued on August 19, 2014.

* ECF No. 14-2.
®> ECF No. 14-6.
® ECF No. 15-11.
"ECF No. 15-12.
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Taylor filed a state habeas petition on January 9, 80M8e state district court denied
the petition on August 6, 2015, without a hearfingjaylor moved for reconsideration, whittte
state district courailso denied® Taylor appealed, and the Nevada Court of Appeals affifhed.
Remittitur issued on April 17, 2017,

Taylor filed a federal habeas petition and an amended federal habeas petition on

November 1, 2017, and November 27, 2017, respectiVeljhe espondents answered Taylof

amended federal petition on August 20, 2&4.8.aylor did not reply.Taylor allegeshat his
trial counsel was ineffdéiwe for five reasons

1. Failing to move to sever his trial from Smitiihite’s trial;

2. Not objecting to an officer’s alleged exp&stimony on street culture

3. Failing to investigate the video surveillance cameras at the Greyhound bus

station and the Ponderosa Hotel,
4. Failing to investigate Ashley’s merntaealth and impeach her wiih and
5. Failing to request a special cautionary instruction concerning testimony by

a methamphetamine addiét.

| considerthe meritsof each ground.

8 ECF No. 15-15.
9 ECF No. 15-25.
0 ECF No. 15-32.
11 ECF No. 15-43.
12 ECF No. 15-44.
13ECF Nos. 4, 5.
4 ECF No. 12.
1SECF No. 5.
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Discussion

A. Legal stardards

1. Review under the Antiterrorism and Effective Death Penalty Act (AEDPA)

If a state court has adjudicated a habeas corpus claim on its merits, a federatdist
may only grant habeas relief with respect to that claim if the cbaitd's adjudication “resulted
in a decision that was contrary to, or involved an unreasonable application of, cledliglesd
Federal law, as determined by the Supreme Court of the United States” dettésw decision
that was based on an unreasonable determination of the facts in light of the evidseotefrir]
the State court proceedinéf”A state court acts contrary to clearly established federal law i

applies a rule contradicting the relevant holdings or reaches a different conclusnaterially

f it

indistinguishable facts. And a state court unreasonably applies clearly established federall law

if it engages in an objectively unreasonable application of the correct governing legalthde
facts at hand® Section 2254 does not, however, “require state couedend” Supreme Court
precedent “to a new context where it should apply” or “license federal courts tdh&dature
to do so as errort® The “objectively unreasonable” standard is diffitalsatisfy?° “even

‘clear error’ will not suffice.?!

1628 U.S.C. § 2254(d).

7 Pricev. Vincent, 538 U.S. 634, 640 (2003).

18 White v. Woodall, 572 U.S. 415, 419 (2014).

191d. at 1705-06.

20 Metrish v. Lancaster, 569 U.S. 351, 357-58 (2013).

21 \Wood v. McDonald, 575 U.S. 312, 31@015) (per curiam) (citation omittedge also Schriro
v. Landrigan, 550 U.S. 465, 473 (2007) (“The question . . . is not whether a federal court
believes the ste court’s determination was incorrect but whether that determination was
unreasonable—a substantially higher threshold.”).

4
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Habeas relief may only be granted if “there is no possibility [that] fairmindesds

could disagree that the state court’s decision conflicts with [the SupremésConatedents 22

As “a conditon for obtaining habeas relief,” a petitioner must show that the state-courbdeg

“was so lacking in justification that there was an error well understood and eloemplied in
existing law beyond any possibility of fairminded disagreem&nt[S]o long as ‘fairminded

jurists could disagree’ on the correctness of the state court’s decision,” helefasder

Section 2254(d) is precludédi. AEDPA “thus imposes a ‘highly deferential standard for
evaluating stateourt ruling,” . . . and ‘demands thetatecourt decisions be given the benefit
the doubt.”®®

If a federal district court finds that the state court committed an error gr2i254, the
district court must then review the claim de né%dThe petitioner bears the burden of provin
by apreponderance of the evidence that he is entitled to habeag rblig¢fstatecourt factual

findings are presumed correct unless rebutted by clear and convincing e#tience.

22 Harrington v. Richter, 562 U.S. 86, 102 (2011).

231d. at 103.

241d. at 101.

25 Renico v. Lett, 559 U.S. 766, 773 (2010) (citati® omitted).

26 Frantz v. Hazey, 533 F.3d 724, 735 (9th Cir. 2008) (en banc) (“[I]t is now clear both that
may not grant habeas relief simply because of § 2254(d)(1) error and that, if thesle esror,
we must decide the habeas petition by considering de novo the constitutional issues.raisq

27 Cullen v. Pinholster, 563 U.S. 170, 181 (2011).
2828 U.S.C. § 2254(e)(1).
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2. Standard for federal habeas review of an ineffectagsisance claim

The right to counsel embodied in the Sixth Amendment provides “the right to the
effective assistance of counsé!."Counsel can “deprive a defendant of the right to effective
assistance[] simply by failing to render ‘adequate legal assistihé®[In the hallmark case of
Strickland v. Washington, the United States Supreme Court held that an ineffeatisisstance
claim requires a petitioner to show that: (1) his counsel’s representdtibalésv an objective
standard of reasonableness under prevailing professional norms in light of all of the

circumstances of the particular caend (2) it is reasonably probable that, but for counsel’s

U7

errors, the result of the proceeding would have been diffétent.

A reasonable probability is “probability sufficient to undermine confidence in the
outcome.®® Any review of the attorney’s performance must be “highly deferential” and must
adopt counsel’s perspective at the time of the challenged conduct so as to avoid tiregdistart
effects of hindsight* “The question is whether an attorney’s representation amounted to
incompetence under prevailing professional norms, not whether it deviated fromalo@isepr
most common custont® The burden is on the petitioner to overcome the presumption that

cownsel made sound trial-strategy decisiéhs.

29 grickland v. Washington, 466 U.S. 668, 686 (1984) (quotiMeMann v. Richardson, 397
U.S. 759, 771 n.14 (1970)).

301d. (quotingCuyler v. Sullivan, 446 U.S. 335, 335-36 (1980)).
311d. at 690.

321d. at 694.

33 Williams v. Taylor, 529 U.S. 362, 390-91 (2000).

34 Srickland, 466 U.S. at 689.

35 Harrington, 562 U.S. at 104.

361d.




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

The United States Supreme Court has described federal review of a stateestgurdin

decision on an ineffectivassistance claim as “doubly deferenti#ll. Courts musttake a
‘highly deferential’ look at counsel’s performance . . . through the ‘deferential lens of
§ 2254(dy *® andconsider only the record that was before the state court that adjudicated
claim on its merits?
B. Evaluating Taylor’s claims

Taylor asserts that his trial counsel was ineffective. | now addreggohisds for this
claimin the order in which they were made.

1. Ground 1—failure to moveor severance

In Ground 1, Taylor asserts that his federal constitutional rights were vielhtadhis
trial counsel failed to move to sever his trial from Sawthite’s trial*° Taylor elaborates that
Ashley’s testimony was mainly directed at Smithnite, as Ashley testified that Smithite
verbally and physically abused her while Taylor merely sdt bip. Taylor's appeal of the deni
of his state habsaappeal, the Nevada Court of Appaaiected thigheory:

Lavelle Taylor argued his trial counsel was ineffective for failing

to file a motion to sever his case from his codefendant’s case.
Lavelle Taylor asserted counsel should have sought severance of
the cases because the evidence was overwhelmingly directed at
Lavelle Taylor's codefendant and their defenses were antagonistic.
Lavelle Taylor failed to demonstrate his counsel’s performance
was deficient or resulting prejudice. “[A] defendant is not entitled
to a severance merely because the evidence admissible against a
co-defendant is more damaging than that admissible against the
moving party.” Lislev. State, 113 Nev. 679, 690, 941 P.2d 459,

37 Cullen, 563 U.S. at 190 (quotingnowles v. Mirzayance, 556 U.S. 111, 123 (2009)).
38d.

391d. at 181-84.

40ECF No. 5 at 3.
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466 (1997)pverruled on other grounds by Middleton v. State, 114

Nev. 1089, 1117 n.9, 968 P.2d 296, 315 n.9 (1998), and therefore,
Lavelle Taylor would not have been entitled to severance on the
basis that there was more evidence implicating his codefendant in
the kidnapping. Further, the defenses were not antagonistic; a
review of the record reveals both defendants argued the victim was
not believable given her methamphetamine use and both asserted
the kidnapping did not occur. Therefore, counsel’s failure to move
for severance of the cases on these bases did not denenstrat
counsel acted in an objectively unreasonable manner.

Moreover, the evidence produced at trial established Lavelle-
Taylor was an active participant in the kidnapping, as he told the
victim she could not leave until she earned money by committing
acts ofprostitution, used his physical presence to intimidate the
victim and block her exits, and took the victim to a bus station and
hotels against her will. In addition, after the victim escaped into a
hotel office to request help and the hotel employee called
emergency services, Lavellaylor and his codefendant fled the
scene together. Under these circumstances, Lavajilor failed

to demonstrate a reasonable probability of a different outcome had
counsel sought to sever the codefendants’ ca&&sesMarshall v.

Sate, 118 Nev. 642, 647, 56 P.3d 376, 379 (2002) (“To establish
that joinder was prejudicial requires more than simply showing
that severance made acquittal more likely; misjoinder requires
reversal only if it has a substantial and injurious effect on the
verdict.”). Therefore, the district court did not err in denying this
claim without conducting an evidentiary hearfig.

The Nevada Court of Appealsejection of Taylor'srickland claim was neither
contrary to nor an unreasonable application of clearly established law as detebyithe
United States Supreme Court. Ashley M. testified that on August 18, 2012, she was twer
seven years old, homeless, living in Reno, Nevada, addicted to methamphetamine, and

“run[ning] people’s drugs for them” to make some mofieyn the late afternoon of August 18

42 ECF No. 15-43 at 3—4.
“3ECF No. 13-28 at 5-6.
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2012, Ashley was at the Keno Motel trying to find some drugs td‘sélkhley visited her
friend Deanna, and during that visit, she met Kineisha Smith-White, another patroiKehthe
Motel.*> Ashley eventually went with SmitWhite to her motel room where she met Taylor,
Smith-White’s boyfriend, and they smoked and injected methamphetdfiAshley testified
that SmitAWhite was a prostitute, and Ashjeégo, showed interest in becoming a prostiftite.
Ashley explained that she never actually wanted to be a prostitute, but she thoughfshe} “i
went along with it, that would get them on [her] side, and then [she] could possibly persug
situation into [her] selling their drug$® Taylor took pictures of Ashley to put on an escort-

service websité?

Throughout the evening and night of August 18 and the morning of August 19, 201

Ashley tried to find customers to buy Taylor's and Smith-White’s dPigsshley was
unsuccessful, so she “came to the conclusion that th[e] whole mission waseq &tlithat
[she] needed to go back and tell them that [she] couldn’t prostitute . . . and ask them how
[she] owed them?® After Ashley communicated this information to Taylor and Srifithite,

Taylor told Ashley that she “owed him $500.00, and that [she] was going to prostitute, an

441d. at 9-12.
4S1d. at 12-13.
461d. at 14, 16.
471d. at 15.
48,

491d. at 16.
01d. at 17-18.
51d. at 109.

ide the
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wasn'’t leaving until it was don€? Ashley did not feel safe to leave the hotel room at that
fearing that she would be harmed if she Hid.

Ashley’s estranged husband, who knew Taylor and Smith-White, showed up at thq
room and told Taylor and Smith-White that Ashley was planning on stealing fronPthem.
Smith-White, upon hearing of Ashley’s plan, physically and verbally attacked Ashl@ghley
ran to the bathroom and yelled for help, but Smith-White broke into the bathroom and tolg
Ashley that “if [she] ever pulled that agashe would take care of [hed?” Smith-White then
told Ashley’s estranged husband that “they were going to take [her] to California andrput
on the track and make [her] prostitute until they were done with [her]. And therhf8fhite]
was going to kill [her].2” Smith-White and Bylor then rearranged the furniture in the motel
room to make sure that Ashley could not get out during the Pfight.

The next day, August 20, 2012, Smith-White and Taylor took Ashley to Sifitte’s
house and then to the Greyhound bus st&fidBmith-White took Ashley into the Greyhound

bus station bathroom while Taylor attempted to buy bus tickets to San Fraiicidoaever,

Taylor did not have enough funfts the tickets so Taylor and Smith-White took Ashley to the

Castaway Motel where they collected moneynf a woman named Jessica and then to anot

521d. at 20.
531d. at 22.
S41d. at 23-24.
51d. at 24, 27.
561d. at 27.
571d. at 28.
%81d. at 34.
91d. at 36, 38.
601d. at 39-40.
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hotel to have Ashley prostitufé. However, before any prostitution could take place, the
manager of the property told them to le&¥eTaylor and Smith-White then took Ashley back
Smith-White’s house and eventually to the Ponderosa Hdteélhile Taylor was at the front
counter of the Ponderosa Hotel renting a motel room, Ashley mouthed “help me” to the
employee working at the front counfér The manager of the Ponderosa Hotel then opened
his officedoor, and Ashley ran into it telling him that Smit¥hite and Taylor were keeping he
against her wilP® When the manager said that he was calling law enforcement, Taylor an
Smith-White left®®

It is true, as Taylor contends, that a good portion dlléyss testimony was directed at

how SmithWhite treated her. However, under Nevada law, “a defendant is not entitled to

up

-

>

severance merely because the evidence admissible againdéferdant is more damaging thian

that admissible against the moving pd®y Further, Ashley’s testimony demonstrated that
Taylor supported Smith-White in her actions against Ashley and that Taylor was thatone {
stated that Ashley “owed him $500.00, and that [she] was going to prostitute, and [sh&] W
leaving until itwas done.®® Because Ashley’s testimony implicated both Taylor and Smith;

White in the kidnapping, the Nevada Court of Appeals reasonably concluded that Taylor f

611d. at 40-42.
621d. at 42.
31d. at 47.
641d. at 48.
5 1d. at 49.
%6 1d. at 50.

7 See Lidev. Sate, 941 P.2d 459, 466 (Nev. 199@yerruled on other grounds by Middleton v.
Sate, 968 P.2d 296, 315 n.9 (Nev. 1998).

®8 ECF No. 13-28 at 20.

11

h

asn

ailed




1

5

7

10

11

12

13

14

15

16

17

18

19

20

2]

22

23

to demonstrate that his trial counsel was deficient in not moving for a severardeoba
Ashley’s testimony’® Therefore, Taylor is denied federal habeas relief for Ground 1.

2. Ground 2—failure to object to officeis non-expert testimony

In Ground 2, Taylor asserts that his federal constitutional rights were vielhtadhis
trial counsel failed to object to Officer Tygard’s non-expert testimony abaet £wlture and
logic.”® In Taylor’'s appeal of the denial of his state habeas apipeaiNevada Court of Appea
rejected this theory

Lavelle Taylor argued his trial counsel was ineffective for failing
to object when a police officer testified regarding street culture. At
the trial, a police officer testified regarding his interactions with
the victimfollowing the kidnapping. During his testimony, the
officer briefly stated that he believed the victim’s actions could be
explained by her understanding of “street culture” and persons
involved with such a culture have a different way of doing things
than most people. The officer then testified the victim’'s
involvement with street culture caused her to fear retaliation from
the codefendants if she attempted to flee. The officer did not
testify regarding his training or experience with street culture.
LavelleTaylor asserted the officer’'s testimony regarding street
culture amounted to improper expert opinion. Lavelle-Taylor
failed to demonstrate prejudice resulting from admission of this
testimony.

The record reveals the challenged testimony was dupiecof the
victim’s testimony as she testified regarding her experience of
living as a homeless methamphetamine addict and the way she had
to live in order to protect her reputation with others involved in
that way of life. She further testified to Hear the codefendants
would find her and harm her if she attempted to escape at the
wrong time. Given the victim’s testimony, the additional evidence
produced at trial, and the brief nature of the challenged testimony,
Lavelle Taylor failed to demonstrate a reasonable probability of a
different outcome at trial had counsel objected when the officer
testified regarding street culture. Therefore, the district court did

69 Srickland, 466 U.S. at 690.
"OECF No. 5 at 5.

12
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not err in denying this claim without conducting an evidentiary
hearing’!

The Nevad&ourt of Appealstejection of Taylor'srickland claim was neither
contrary to nor an unreasonable application of clearly established law as detebyithe
United States Supreme CouBenior Officer Robert Tygar@stified that he was dispatched tq
the Ponderosa Hotel to assist with the kidnapping investig&tiete explained the following in
response to the State’s questions about what parts of Ashley’s story made sense:

But you gotta understand,ishs a secret culture. It's different than
what you and | are used to. These are people that, they run the
streets and they have a way-efthey have their own
communication lines. They have their own different codes that - -
the way they do things. And her - - one of her things that she said
was she was afraid that if she left, they would find her and hurt
her.”3

The State then asked Officer Tygard if “that [is] valid street logic,” and Offiggard
confirmedthat it “wouldn’t make sense to someone from the suburbs who may not have cq
from that culture.*

Prior to Officer Tygard’s testimony, Ashley testified that “it [is] important . . .o b
honest to run people’s drugs” because

[o]n the streets, all you have is your word. And if you go against
your word in any way, you lose all credibility. So, therefore,
people aren’t going to trust you to run their drugs and make money
for them, because they are going to think that you're there just to
use them and get high and go on. And when you have your word
and you're living off it, that’s all you can do. You have to be
completely honest and trustworthy for someone to basically hand
over $200, $300 worth of product so you can make that money.

"LECF No. 15-43 at 5.
2ECF No. 13-34 at 8, 10.
31d. at 37.

41d. at 37-38.
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And then you get a pegntage later, but in the meantimel

mean, if you go against your word, people out there tend to get into
far-morefotten situations. And that’'s where a lot of the crime that
you hear, that happens on the streets, is because somebody decided
to go agast them’®

Ashley ako testified about an area of Reno where she had sold drugs and explained:

[E]verybody there minds their own business, because in the game -
- you know, you can’t tell anybody, like especially with law-
enforcement or anybody. You mind your own business. Because
if you have nothing to do with it, then, you know, why bother
getting involved? Because if you do talk to law-enforcement about
a situation that you see, you become deemed a snitch. And when
you're deemed a snitch, you can no longer make any money on the
streets. You can’t hustle; nobody will trust you. And a lot of
people out there, hustling is their bread and butter, you know. And
to be able to feed themselves or their kids, or take care of
themselves, you definitely can’t get into anybody else’s busifiess.

Finally, during crosgxamination by Smitiwhite’s trial counsel regarding why individuals
failed to help Ashley, Ashley testified:

Those people in that area, in the game that we play, or the hustle,

you mind your own business. You don't tell anybody that - -

you were to - especially if you were to call the cops, that’s it,

you're done for. That just creates more problems for yourself: you

would be deemed a snitch. And when you're deemed a snitch, you
don’t have credibility, and you can’t make moriéy.

Although Taylor’s trial counsel may have been deficient for failing to object to Offic
Tygard’s testimony in light of the fact that he did not testify about his training or expereéthn
“street cultwe,” the Nevada Court of Appeals reasonably determined that Taylor failed to

demonstrate prejudice. Indeed, Tygard’s testimony about the fear of retaliation oadtse st

S ECF No. 13-28 at 6—7.
81d. at 43-44.
""ECF No. 13-33 at 39.
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wasconsistent withAshley’s testimony about credibility and honesty in selling drugs and
dealing with drug dealers in order to avoid “faprerotten situations.”® Because evidence
about “street culture” had already been admitted, Tdydsrnot demonstrated that, but for his
trial counsel’s failure to object to Officey@ard’s further, similar testimony on “street culturg
the result of his trial would have been differéhfTaylor is denied federal habeas relief for
Ground 2.

3. Ground 3—failure to investigate video surveillance

In Ground 3, Taylor asserts that his federal constitutional rights were vielhtadhis
trial counsel failed to investigate the video surveillance recordings at tiybdared bus station
and the Ponderosa Hofél.In Taylor's appeal of the denial of his state habeas appeal, the
Nevada Court of Appeatgjected this claim on several bases

Lavelle Taylor argued his trial counsel was ineffective for failing
to investigate and prepare for trial. Lavellaylor asserted

counsel should have attempted to obtain surveillance video
recordings from the bus station and the Ponderosa Hotel . . . .
LavelleTaylor failed to demonstrate his counsel’s performance
was deficient or resulting prejudice. Lavellaylor did not
demonstrate any of this evidence was actually available and could
have been obtained by counsel through reasonably diligent
investigation. Further, the record reveals multiple witnesses,
including employees of the Ponderosa Hotel, testified regarding
the codefendants’ actions with respect to kidnapping the victim
and LavelleTaylor failed to demonstrate a reasonable probability
of a dfferent outcome at trial had counsel attempted to obtain the
sought after evidence. Therefore, the district court did not err in
denying this claim without conducting an evidentiary hea%ing.

8 ECF N0.13-28 at 6—7.

® Srickland, 466 U.S. at 694.
80ECF No.5at 7.

81 ECF No. 15-43 at 4-5.
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The Nevada Court of Appeals rejection of Tayl@sckland claim was neither contrar
to nor an unreasonable application of clearly established law as determined by ¢deSthrties
Supreme Court. Defense counsel has a “duty to make reasonable investigations or to m:
reasonable decision that makes particirgestigations unnecessargf.”And “[ijn any
ineffectiveness case, a particular decision not to investigate must bé/ dissetssed for
reasonableness in all the circumstances, applying a heavy measure of deferentsetts cou
judgments.®® This investigatory duty includes investigating the defendant’s “most importa
defense,®* and investigating and introducing evidence that demonstrates factual innocend
evidence that raises sufficient doubt about the defendant’s inndet{timeffective assistance
claims based on a duty to investigate must be considered in light of the strength of the
government’s case®

It is unclear from the record what, if any, investigation was conducted by Taylal’s t
counsel into these video survtaiice recordings. Itis also unclear from the record whether
video surveillance recordings existed or whether they were retrievableylmy’s #rial

counself’ Buteven if Taylor’s trial counsel was deficient for failittgp make reasonable

82 rickland, 466 U.S. at 691.

831d.

84 Sandersv. Ratelle, 21 F.3d 1446, 1457 (9th Cir. 1994).

8 Hart v. Gomez, 174 F.3d 1067, 1070 (9th Cir. 1999).

86 Eggleston v. United Sates, 798 F.2d 374, 376 (9th Cir. 1986).

87 See ECF No. 13-34 at 13 (testimony Officer Tygardthat a request was made for the
Ponderosa Hotel's surveillance footage on August 20, 2012, but it was unable to be colle
thattime).
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investigations,” which is not clear in this case, the Nevada Court of Appesds adxdy
concluded that Taylor failed to demonstrate prejuéfice.

Two employees of the Ponderosa Hotel testified and confirmed Ashley’s version of

events. Calvin Chitten, an employee at the Ponderosa Hotel, testified that, as he was starting to

leave his office near the lobby of the Ponderosa Hotel on August 20, 2012, “a white female ran

past [him] and was hollering, ‘They’re gonna kill me. They’re gonna kill #eA’ black female)
then came behind the white female and said, “She’s in my custody. She does thisrak.thg
We'll take care of this.®® After Chittem indicated that he was going to call law enforcement

“to let them straighten it out,” the black fematedeher male friend grabbed their stuff and ft.

ThenLloyd Daniels, the hotel manager of the Ponderosa Hotel, testified that on August 20, 2012,

“an African-American couple came in [to the Ponderosa Hotel] with a white ferfal@aniels

explaned that the male came to check in to the hotel while the two females stayedankhe

O

standing very close to each otl{érAs Daniels was discussing room rates with the male, he
noticed that the white female was mouthing “[h]elp rffe Daniels explaied that his

maintenance guy then opened a door, “and that's when she come [sic] running in the dog

=

saying, ‘Help me. Help me®®

88 Jrickland, 466 U.S. at 691, 694.
89 ECF No. 13-34 at 60-62.

01d. at 62.

11d. at 66.

921d. at 75-76.

3|d. at 76-77.

%1d. at 78-79.

%1d. at 79.
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Chittem’sand Danied's testimoly prevents Taylofrom demonstratinghat, but for his
trial counsel’s failure to secure the video surveillance recording from theesants at the
Ponderosa Hotel, the result of his trial would have been difféteAnd it is mere speculation
thatthe Greyhound bus station’s potential video surveillance recordings would have contg
favorable evidence that would have affected thelre$ Taylor’s trial” especially considering
that Ashley testified that Smi¥White took her into the bathroom while Taylor attempted to
bus tickets’® Because the Nevada Court of Appeals reasonably rejected Taylor’s ineffecti
assistancef-coursel claim,Taylor is denied federal habeas relief for Ground 3.

4, Ground 4—failure to investigate the victins mental health

In Ground 4, Taylor asserts that his federal constitutional rights were vielhtadhis
trial counsel failed to investigate the victim’s mental he@ltMaylor explains that theatim
was a patient at Nevada Adult Mental Services and that his trial counsel could peaehed
the victim with this informatiort®® In Taylor's appeal of the denial of his state habeas appe
the Nevada Court of Appeaisjected thigheory:

Lavelle Taylor argued H trial counsel was ineffective for failing

to investigate and prepare for trial. Lavellaylor asserted

counsel should have attempted to obtain . . . the victim’s mental
health records. LaveH&aylor failed to demonstrate his counsel’s
performance wadeficient or resulting prejudice. Lavelle-Taylor
did not demonstrate . . . this evidence was actually available and
could have been obtained by counsel through reasonably diligent

investigation. Further, the record reveals multiple witnesses,
including employees of the Ponderosa Hotel, testified regarding

9% Srickland, 466 U.S. at 694.

97 See Djerf v. Ryan, 931 F.3d 870, 881 {9 Cir. 2019) (‘Strickland prejudice is not established
by mere speculation.”).

% ECF No. 13-2&t 39-40.

% ECF No.5at9.
100 | 4.
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the codefendants’ actions with respect to kidnapping the victim
and LavelleTaylor failed to demonstrate a reasonable probability
of a different outcome at trial had counsel attempted to obtain the
sought after evidence. Therefore, the district court did not err in
denying this claim without conducting an evidentiary heatffg.

The Nevada Court of Appeals reasonably concluded that Taylor failed to demonst
that his trial counsel wadeficient1°? First, as the Nevada Court of Appeals reasonably notg
is unclear whether Ashley had mertalalth issues, and even if she did, it is unclear whethe
Taylor’s trial counsel could have obtained her mental-health records. Second, eather th
arguing that Ashley suffered from mentadalth issues, Taylor’s trial counsel instead presen
a defense that Ashley’s methamphetamine use distorted her perception of théhewentdk
place between August 18, 2012, and August 20, 2012. Thisgtrnats reasonable, as “[t]her
is a ‘strong presumption’ that counsel’s attention to certain issues to the exclustbaref

reflects trial tactics rather than ‘sheer negle&t®”

ate

od, it

=

ted

Indeed, in order to support this defense, Taylor’s trial counsel questioned Ashley gbout

her methamphetamine use and whether it caused her to be pdfarbéglor’s trial counsel
then called Dr. Bittker, a psychiatrist, who testified that “[sjomebody wharg us
methamphetamine, particularly methamphetamine heavily, will have some significant
disruptions in key brain processeé$§> Dr. Bittker explained that “individuals who are on met

are prone to significant anxiety,” memory issues, and “a syndrome very similar to garanoi

101 ECF No. 15-43 at 4-5.
192 grickland, 466 U.S. at 690.

103 Harrington, 562 U.S. at 109 (explaining that “[clounsel was entitled to formulate a strat
that was reasonable at the time and to balance limited resources in accorfeaiithedfial
tactics andstrategies”).

104 ECF No. 13-33 at 59.
1951d. at 105, 1009.
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schizophrenia®® Finally, Taylor’s trial counsel argued during closing arguments that Ash
was affected by methamphetamine and that “[t]he alleged kidnapping [was] in Ashley’s
mind.”1%” Because the Nevada CooftAppeals reasonably denied TayloBtsickland claim,
Taylor is denied federal habeas relief for Ground 4.

5. Ground 5—failure to requesinstruction about drugaddict testimony

In Ground 5, Taylor asserts that his federal constitutional rights were vielhtadhis
trial counsel failed to request a cautionarstinction concerning testimony from a
methamphetamine addit In Taylor's appeal of the denial of his state habeas appeal, the
Nevada Court of Appeatgjected this theory

Lavelle Taylor arguedthat] his counsel was ineffective for failing

to request an instruction regardithe unreliability of the victim’s
testimony given her status as a drug addict. Lavedider failed

to demonstrate his counsel’s performance was deficient or
resulting prejudice. The trial court instructed the jury regarding
the determination of theedibility of withesses and Lavelle

Taylor failed to demonstrate objectively reasonable counsel would
have sought an additional instruction regarding a similar issue.
Given the evidence produced at trial and the circumstances of this
case, Lavelleraylor failed to demonstrate a reasonable probability
of a different outcome at trial had counsel sought this type of
instruction. Therefore, the district court did not err in denying this
claim without conducting an evidentiary hearfig.

The Nevada Court of Appeals rejection of Tayl@tsckland claim was neither contrar
to nor an unreasonable application of clearly established law as determined by ¢leSthties

Supreme CourtAs explainedin Ground 4 aboveTlaylor's defense theory at trial centered

ey

around Ashley’s lack of credibility due to her methamphetamine addition. However, because

1904, at 112-13.

197 ECF No. 13-35 at 102-04.
198 ECF No. 5 at 11.

199 ECF No. 15-43 at 6-7.
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Nevada law provides that a state district court does not have to accept duplicative jury
instructions!® the Nevada Court of Appeals reasonably determined that Taylat’sdunsel
was not deficient for failing to request an instruction on his defense theory regasthiey’s
reliability. Indeed, the jury was already instructed on witness credibilityraign&* making
anothermore specific instruction on credibilitynnecessary.

Evenif Taylor’s trial counsel was deficient, the Nevada Court of Appeals reasonab
concluded that Taylor failed to demonstrate prejudtéeTwo employees of the Ponderosa
Hotel, Chittem and Danielspofirmed Ashley’s version of eventé&nd Jessica Johnson testifi
that when SmithWhite and Taylor came to her room at the Castaway Motel on August 20,
with Ashley, SmithWhite indicated to Johnson that Ashley was “kidnapped. She has to cq
in.”113 Based on this corroborating evidence, Taylor fails to demonstratedhfoy his trial
counsel’s potential failure to seek an additional jury instruction on witness titgdibiit
pertains to drug usage, the result of the proceeding would have been différ€aylor is

denied federal habeas relief for Ground 5.

110 Carter v. State, 121 P.3d 592, 596 (Nev. 2005).

111 See ECF No. 14 at 21 (Jury Instruction No. 19 providing that “[tJo the jury alone belong
duty of weighing the evidence and determining the credibility of the witne$besdegree of
credit due a witness should be determined by his or her character, conduct, manner upor
stand, fears, bias, impatrtiality, reasonableness or unreasonableness oétienssate or she
makes, and the strength or weakness of his or her recollections, viewed in the lilgiieof a
other facts and evidencéf. the jury believes that any witness sworn falsely, they may disreg
the whole or part of the evidence presented by the withess.

M2 grickland, 466 U.S. at 694.
HU3ECF No. 13-34 at 47, 50, 59.
M4 grickland, 466 U.S. at 694.
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C. Certificate of Appealability

The right to appeal from the district court’s denial of a federal habeaspettuires a
certificate of appealability. To obtain that certificate, a petitioner must make stastibl
showing of the denial of a constitutional right> “Where a district court has rejected the
constitutional claims on the merits,” that showing “is straightforward: The peitimust
demonstrate that asonable jurists would find the district court’s assessment of the constity
claims debatable or wrong*® Because | have rejected Taylor's constitutional claims on the
merits, and he has not shown that this assessment of his claims is debatableyol fivrd that
a certificate of appealability is unwarranted in this case.

Conclusion

IT IS THEREFORE ORDERED that the amended petifie@F No. 5] isDENIED, and
because reasonable jurists would not find my decision to deny this petition to tabtieba
wrong,a certificate of appealability is DENIED.

The Clerk of Court is directed to ENTER JUDGMENT accordingly and CLOSE TH
CASE.

Dated:June 15, 2020

itional

pir

S

U.S. District Judge Jenifer A. Dorsey|

11528 U.S.C. § 2253(C).

116 Qack v. McDaniel, 529 U.S. 473, 484 (200Ge also James v. Giles, 221 F.3d 1074, 1077+
79 (9th Cir. 2000).
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