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Real Social Dynamics, Inc. et al

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
Todd VanDeHey, Case N0.2:17-¢cv-02230JAD-NJK
Plaintiff Order Granting in Part Motion to Compel
Arbitration, Denying Motion for Summary
V. Judgmentas Moot, and Staying Case
Real Social Dynamics, Inc.; Nicholas Kho; [ECF Ncs. 42, 77]

Owen Cook; and Amber Kho,

Defendang

And all related matters

This action arises out of a messy business divorce betweervVaodeHey andreal
Social Dynamics, IncRSD) overa Nevada corporatiatmat theyformedcalled Valentine Life
VanDeHeyinitially sought an order requiring RSD and other defendants to rest@echiss to
Valentine Life’swebsites, funds, amgbcialmedia, businessnd email accountshile the
parties prepared to mediate or arbitrate ttisputest | denied his motions for thisretrial
relief.? VanDeHeythentwice moved for—and obtainedieave of court to amertuls complaint
to assert claims fowrongful conduct that alleggdoccurred during litigatiohand, later, to
substitute the true namesthedefendants in ptae of de defendant$.

Both sides seem confused in their briefs about which of VanDeHey’s pleadihgs is

operative one-#'s thesecond amended complaint, and ifanDeHeysuesRSDfor

1 ECF Na. 1 (original complainty (emergency motion for TRO), 8 (emergency motion fr |
2 ECF No. 26.

3 ECF Nos. 32 (motion to amend), 40 (order granting motion to amend).

4 ECF Nos. 59 (motion to amend), 68 (order granting motion to amend).
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declaratory reliefall of the defendants under state and federal statutes for allegedly haic#ir
taking information from what VanDeHey contends is his personal email accouicudas
ard Amber Khofor allegedlycorverting moneythat VanDeHekept ina PayPal accourit.The
defendantsiow moveto compel VanDeHey to arbitrate his clafhasd VanDeHey moves for
summary judgment on hieclaratoryrelief claim against RSD.
Discussion

A. Standard for compelling arbitration under the FAA

The Federal Arbitration Act (FAA) states that “[a] written provision in anycontract
evidencing a transaction involving commerce to settle by arbitration a caisybaeising out of
the contract otransaction “shall be valid, irrevocable, and enforceable save upon such grg
as exist at law or in equity for the revocation of any contracElie FAA permits any party wh
is “aggrieved by the alleged failure, neglect, or refusal of another toadehiinder a written
agreement for arbitration” to petition any federal district court for arr @atapelling arbitratior
in the manner provided for in the arbitration agreement.

“By its terms, the [FAA] ‘leaves no place for the exercise of disandipa district court
but instead mandates that district coghial direct the parties to proceed to arbitration on iss

as to which an arbitration agreement has been sigh&dThe court’s role under the [FAA] is

g

unds

|®)

ues

therefore limited to determining Whether a valid agreement to arbitrate exists and, if it dges,

5 ECF No. 69.
6 ECF No. 77.
"ECF No. 42.
89U.S.C.§2.
Id. at § 4.

10 Chiron Corp. v. Ortho Diagnostic Sys., Inc., 207 F.3d 1126, 1130 (9th Cir. 2000) (quoting
Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985)).
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(2) whether the agreement encompasses the dispute at’issTiee’ party seeking to compel
arbitration has the burden to show that both of these questions must be answered in the
affirmative? “If the response is affirmative on both counts, then the [FAA] requires the od
enforce the arbitration agreement in accordance with its téfims.”

B. Does a written arbitration agreement exist between the parties?

To show that avritten arbitratioragreement existsetween all of the partiethe
defendants provida contract thapurports to be theperating agreement for Valentine Life.
The operating agreementlistween RSD and VanBley as Valentine Life’'shareholder$? No
other defendant is a party to the operating agreenidrd.version of the operating agreement
that both sides provide is signed by VanDeHey but isn’t signed by anyone on beR&b &t
This appears to be an oversipheicause the operating agreement states that it cagneel $n
counterpart® and neither side disputes that a contract for Valentine Life’s operatams
formed between RSD and VanDeHelhe operating agreement contains a sectitied
“Mediation/Arbitratior—Dispute Resolution,” which states th@hy cortroversy or claim
arising out of or related to this Agreement or the breach thereof shall fsabb@tted to
mediatbn with a retired judge'” “In the event that the mediation does not resolve the disp

the Shareholders are to submit the dispute to bindingappealable arbitration administered

11d. (collecting authorities).

12 Nguyen v. Barnes and Noble, Inc., 763 F.3d 1171, 1175 (9th Cir. 201Ashbey v. Archstone
Prop. Mgnt., Inc., 785 F.3d 1320, 1323 (9th Cir. 2015).

13 Chiron Corp., 207 F.3d at 1130.

4 ECF No. 77 at 54-74.

15 See, e.g., ECF No. 77 at 71; ECF No. 69-3 at 19.
8 ECF No. 77 at 69, § 11.5.

171d. at§ 11.9.
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the Judicial Arbitration Mediation Services (JAMS) at one of its offices ankQTounty.*8
Thus, the operating agreement between VanDeHey and &Bifainsa separatagreement to
arbitrate.

VanDeHey argues that the equitable doctrines of unclean hands and futility counse
against enforcing the arbitration agreetn®nHe theorizes that RSBas unclean hand®causg
after VanDeHey filed this lawsuiRSD allegedly hacke®YanDeHey’'spersonakmail account
and obtaine@mails that he exchanged with his attorneys alsotheorizeghat itwould be
futile to enforce the arbitratiomgreement because RSD cannot be expected to engage in
arbitrationin good faith considering that it allegedly hagkend stole his emaildBut

VanDeHey doesn’t providedet alone analyze-the legal standard for either grounde &so

fails to address whether | hagisscretion to rule on either ground in deciding RSD’s motion {o

compel arbitration.| am not persuaded that | do have discretiothis case becausey role
under the FAA is limited to determininghethera valid arbitration agreement eteandRSD’s

alleged malfeasance ismelated to the makingf the arbitration agreement but, ratherthie

merits of VanDeHey'statutory claims that RSD hackedanaltered, and took materidiem
his persomnl email account® | decline to deny the motion to compel arbitration on the basis
either of VanDeHey'sinderdeveloped arguments.

181d.

19vanDeHey also argues that RSD has withheld “critical ateVant information from the
[c]ourt”—that, despite my order to do so, RSD allegedly has not produced all of thalsatef

of

that it downloaded or copied from the email accouit-he doesn't tie that alleged malfeasance

to the making of the arbitration agraent or any thory for invalidating or declinintp enforce
it.
20 Chiron Corp., 207 F.3d at 1130.

21 See, e.g., Wolff v. Westwood Management LLC, 503 F. Supp. 2d 274, 283-84 (D.D.C. 2007
(finding “no reason to conclude” that unclean hands argutimapticates the making of the
arbitration agreement in any way” and, thusject[ing] the argument that equitable principle

4
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The defedants lave shown that a written agreement to arbitrate exists between

VanDeHeyand RSD, but they have not shown that exists between VanDeHey and Nichol3

Kho, Owen Cook, or Amber Kho, nor have they shown that any of those defendants can invoke

RSD’s right to compel arbitration. thereforegrant the motion to compelrbitrationonly as to

VanDeHey’s claims against RSBndl deny as moot VanDeHey’'s motion for summary

judgment on his declaratorglief claim against RSD.

C. Who decides whetheiVanDeHey’s clams against RSD fall withn the scope of the
arbitration agreement?

RSD argues that all of VanDeHey’s claims are encompassed by thetiam#égaeement
because “the entire factual underpinning” of VanDeHey’s second amended cartrplsts
upon the allegations of wrongdoifthat] [d]efendant committed against Valentine Lifé.”
Before | can decide whether VanDeHey’s claims fall within the scope of theatiduitr
agreement, | musirst determine whe-a judge or an arbitratermust decide that question.
“The question of whether the parties have submitted a particular dispute tdiarhitr, the
‘question of arbitrability,” is ‘an issue for judicial determination [u]nless the parties clearly g
unmistakably provide otherwise?® “[T]he phrase “question of arbitrability” has a . . . limiteq

scope.?* It applies “in the kind of narrow circumstance where contracting pavtasl likely

estop defendants from invokitige arbitration agreementn re A2P SMS Antitrust Litig., 972
F. Supp. 2d 465, 481 (S.D.N.Y. 2013) (quotifrgma Paint Corp. v. Flood & Conklin Mfg. Co.,
388 U.S. 395, 404 (19%)¢

22 ECF No. 77 at 7 (emphasis omitted).

23 Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002) (quotidg & T Tech., Inc. v.
Comm. Workers, 475 U.S. 643, 649 (1986mphasis in origina))

241d.
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have expected a court to have decided the gateway mattef®. Whiether the underlying
dispute falls within the scope of the arbitration agreement is a question of arbitr&bifty, to
avoid judicial determination of that question, the parties must have “clearly andakablg”
delegated it to the arbitrator.

The arbitration agreemestates that “[the Arbitrator shall determine issues of
arbitrability . . . .2’ By agreeinghat the arbitrator is to determine “issues of arbitrailiRSD
and VanDeHey clearly and unmistakabtyreed to arbitrate gateway disputes like whether
VanDeHey’s chims fall within the scope of the arbitratiagreement So,the parties must
arbitrate any dispute about whether RSD’s claims in the second amendéddicbfalb within
the scope of the arbitration agreement.

D. This case is stayed pending resolution ttie arbitration proceeding.

The FAA requires district courts to stay litigatimhen they are satisfied that an issue
involved in the lawsuits referable to arbitration under a weih agreemerto arbitrate?® The
Ninth Circuit ha explained thadlistrict cours have discretion under the FAA dismiss claims
if they aresatisfied that the claims abarred by an arbitration agreeméhtRSDargues thaall
of VanDeHey'’s claims should lsksmissed because they aubject to the arbitration

agreemat.®® Butthedefendants have not shown that VanDeHey’s claims against Nicholas

5|d. at 83-84.

26 Seeid. at 84 (citingAT & T Tech., Inc., 475 U.S. at 651-52 amdkinson v. Sinclair Refining
Co., 370 U.S. 238, 241-43 (1962)).

2TECF No. 77 at 69, § 11.9.
289U.S.C.§83.

29 gparling v. Hoffman Const. Co., Inc., 864 F.2d 635, 638 (9th Cir. 1988) (citiktartin
Marietta Aluminum, Inc. v. General Electric Co., 586 F.2d 143 (9th Cir. 1978)).

0 ECF No. 77 at 9.

5 Kho,
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Owen Cook, or Amber Khare subject to an arbitration agreemant]it has not yet been
determined whether VanDeHey’s claims against RSD fall within the scope affiltration
agreement| therefore deny RSD’s motion to dismManDeHey’s claim@and instead stay this
case pending resolution of the arbitration proceeding.
Conclusion

Accordingly, IT IS HEREBY ORDERED that the motion to compel arbitrafteF
No. 77] isGRANTED in part as to VanDeHey’s claims against RSDThe motion is
DENIED in all other respects.

IT IS FURTHER ORDERED that this caseS3AYED pending resolution of the
arbitration proceeding.

IT IS FURTHER ORDERED that VanDeHey’s motion for summary judgroentount
One[ECF No. 42]is DENIED as moot.

Dated:June 29, 2018

U.S\Distrikt Judge Jennffer A. Dorsey,




