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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

OsmosisLLC, Case No.: 2:17-cv-0243DAD-CWH
Plaintiff Order Denying Motion for Preliminary
Injunction and Granting Motion for Leave
V. to Amend
Bioregenerative Sciences, Inc. and [ECF Ncs. 12, 13]
Neogenesis, Ing¢.
Defendang

This case concerns a written agreement betv@smnosis, LLC an@ioregenerative
Sciences, Inc. (BRSor Osmosis to extusively sell andlistribue cerain skincare products tha
BRS developed and manufacturégdsmosis alleges that, despite thggeementBRSallowed
its subsidiary, Neogenesis, Inc.sell anddistribute the same products or “spirgyfiwhich
drove Osmosis’s businessB®S and Neogenesis and cau€sinosigo loseat least$250,000.
Osmosis thus sues BRS and Neogenesis under various contract and tort danelosessks
damages and injunctive and declaratory rélief.

Osmosignoves for a preliminary injunctiohandBRS and Neogenesis move to amer
their answer to assezbunterclaims against Osmogis.dery themotion for a preliminary
injunction becaus®smosishas not demonstrated that it is entitled to that extraordinary reélig
find that amendment is warranted,Iggarnt defendantsmotion to amend, but | do so without

prejudice to Osmosis’s ability to move for dismissal under FRCP 12.

' ECF No. 1.
2 ECF No. 12.
® ECF No. 13.

of,
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Discussion

l. Osmosis’s motion for a preliminary injunction [ECF No. 12]

A. Standard for preliminary injunctive relief

In Winter v. Natural Resources Defense Council, Inc., the U.S. Supreme Court clarified
the legal standarfbr issuing the extraordinary remedy of pretrial injunctive réliéinder the
Winter standard, to obtain an injunctidhe plaintiff “must establish that [it] is likely to succeq
on the merits, that [it] is likely to suffer irreparable harm in the absenaelohmary relief, that
the balance of equities tips in [its] favor, and that an injunction is in the public iriterébe
Ninth Circut also recognizes another standard: “if a plaintiff can only show that there are
‘serious questions going to the merits'—a lesser showing than likelihood of suectdse
merits—then a preliminary injunction may still issue if the ‘balance of hardstppsttarply in
the plaintiff's favor,” and the other twaéinter factors are satisfiec®”

B. Osmosis has not demonstrated that it is entitled to injunctive relief

Osmosis alleges that Neogenesis was formed because of secret communiebtiees
BRS and Osmosis’s then chief operating officer, nonparty Steven McGle&ee was later
hired to be Neogenesis’s presidérmsmosiscontendshat McGeepublished three defamatory
statementaboutOsmosigduring this lawsuit.The firststatement igan email that McGee

allegedly senbn November 30, 2017, tdsmosis’s customethat negatively comments about

4 Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7 (2008).
51d. at 20.

® Shell Offshore, Inc. v. Greenpeace, Inc., 709 F.3d 1281, 1291 (9th Cir. 2013) (qugtidliance
for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 20113%rord Towery v. Brewer,
672 F.3d 650, 657 (9th Cir. 2012) (quoti@gttrell, 632 F.3d at 1135).

"ECF No. 1 at 7 19-21.
81d. at 1 22.
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Osmosis and its founder, nonparty Dr. Ben Johnson, and purports to respond to comments that

Johnson made about McGee on Facelfodke secondtatemenis an anonymous post made
on www.glassdoor.com on November 16, 2017, allegedly by an Osmosis employgieesiao
mostly negative review of Osmosis.Thethird statement is a negative comment about Johr
that someone anonymously sent to one of Osmosis’s customers througbntiaetics” form on
that customer’s websitét

AlthoughOsmaisdoesn’t allege a claim for defamationgddes movdor a preliminary
injunction (1) prahibiting defendants and anyone associated with tliem speaking t@anyone
about Osmosier anyone associated widsmosis(2) prohibiing defendants from speaking tg
anyone associated with Osmosis aboutlangt (3) requiring defendants and anyone associa
with them to identify any commentisey madeabout Osmosisard, (4) if any of those
comments are on the internegguiring defendantsind their associatés removethem *?
Osmosis thuseeks grohibitory injunction imposing prior restrainon speechand a

mandatory injunction requiring defendants to identify and renegistingspeech from public

websites Osmosignust meet a high burden to obtain eitfoem of relief.

Prior restraints against spdeare presumptivelynconstitutional® As the United State
District Court for the Central District of California noted@akley, Inc. v. McWilliams, cours
have upheld injunctions of defamatory speech only in “unique and extenuating circusistar
® ECF No. 12-3.

0 ECF No. 12-4.
11 ECF No. 12-5.
12ECF No. 12.

1Sson

ed

)

nce

13 See Se. Promotions, Ltd. v. Conrad, 420 U.S. 546, 558 (1975) (“Any system of prior restraint,

however, comes to this Court bearing a heavy presumption against its constitatiiolits.”
(internal quotation marks omitted)).
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and typically with “vigorous dissents? Similarly, mandatory injunctionsra “particularly
disfavored” and “are not granted unless extreme or very serious damaggsultiland are not
issued in doubtful cases . . 1"

Osmosis doesn’t analyze wthe speeclthat it complains abous defamatoy, i.e., false,
and thus not entitled to protection under the First Amendnieatsodoesn’t provide any
evidenceo showthat the speecih complains abous false It doesn’'t mention-fet alone
attempt to overcomethe presumptiothat prior restraints againgteech like the gag order it
seeksare unconstitutionallt hasn’t showrthatdefendarg will continue to make false
statementsinlessthey areenjoined from doing solt doesn’t provide any evidence to support
attorney’s speculation that this speech will dam@gmosis’ggoodwill and cause it tilose
customers And Osmosisseekdo restrain significantly more speechiheven whait has
deemed to be defamator@iven these deficiencies, | find th@smosis hasn’t met the heavy
burdento justify a prior restraint against speech gnandatory injunction tecrubexisting
speech from the public domaihtherefore deny Osmosis’s motion for a preliminary injuncti
Il. Defendants’ motion for leave to amend [ECF No. 13]

BRS and Neogenesis move to amend their answer to essateclaims agaist
Osmosist® Rule 15(a)(2) of the Federal Rules of Civil Procedure directs that “[t]he ¢muids
freely give leave when justice so requires,” but leave to amend may be deéheegdroposed

amendment is futilé/ District courts consider five factoins deciding whether to grant leave t

14 Oakley, Inc. v. McWilliams, 879 F. Supp. 2d 1087, 1090 (C.D. Cal. 2012) (collecting cass

15 Am. Freedom Def. Initiative v. King County, 796 F.3d 1165, 1173 (9th Cir. 2015) (internal
guotation marks anditation omitted).

16 ECF No. 13.
17 Carrico v. City & County of San Francisco, 656 F.3d 1002, 1008 (9th Cir. 2011).

4
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amend: (1) bad faith; (2) undue delay; (3) prejudice to the opposing party; (4y fftilit
amendment, and (5) whether the party has previously amended its pffading.

There is no evidence of undue delay or prejudice to Osmosis and defendants havd
previously amendetheir pleading, so three of the factors favor amendm@smosis suspects
bad faith—thatdefendants’ true purpose isrgtaliateagainst Osmosis far seeking injunctive
relief against them. As support, Osmosis poiatthe fact thatlefendants moved to amend or
after Osmosisnoved for injunctive reliet? But the date that defendants filed their motion to
amend was also the last day to file such motions under the schedulind’@maéidefendants
explain that their delaynimoving to amend was caused in part by the unexpected death of
longtime attorney at the outset of this caen not persuaded that amendment is being sou
in bad faith.

Osmosis also argues tlhendment is fu. Amendment is futile only if no set of fac
can be proven under the amendment that would constitute a valid and sufficierft:claim.
AlthoughOsmaosis attacksgptsof each proposed counterclaim, its arguments damttpletely
foreclose the possibilithat BRS or Neogenesi®uldvalidly assert any of themmBecause mos
of the factors favor amendment a@dmosiss futility arguments are better suited to a motion
underFRCP12, | grant the motion to amend but do so without prejudice to Osmosis’s abil

mowe todismiss theounterclaimonce it is filed, under FRCP 12.

18 Johnson v. Buckley, 356 F.3d 1067, 1077 (9th Cir. 2004) (internal citation omitted).
9 ECF No. 17 at 2.

2 not
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20 ECF No. 10 at 2 (providing that March 6, 2018, was the deadline to amend pleadings and add

parties).
21 Miller v. Rykoff-Sexton, Inc., 845 F.2d 209, 214 (9th Cir. 1988).
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Accordingly, IT IS HEREBY ORDERED that Osmosis’s motion for a prelimjina

injunction[ECF No. 12] is DENIED.

IT IS FURTHER ORDERED that BRS and Neogenesis’s motion for leaved¢ndm
[ECF No. 13]is GRANTED. BRS and Neogenesis must file their amended answer and

counterclaim by September 28, 20180smosis must file anpotion under FRCP 1®ithin 21

days ofthe filing of that pleading.

Dated:September 20, 2018

Conclusion

U.S. Dislrict J’udge@nifer A. Dorsey|




