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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

BRYAN EDWARD O’'NEAL, an individual; Case N02:17cv-02765APG-EJY
and KATHLEEN ROBINSON an individual,
Plaintiff, ORDER
V.

LAS VEGAS METROPOLITAN POLICE
DEPARTMENT, a political subdivision of the
State of Nevada; LINDA THEOBALD, an
individual; PROKOPIOS ZIROS, an
individual; GUSTAVO RIOS, an individual,
CLARK COUNTY, a County existing under
the laws of the State of Nevada; Naphcare, |
an Alabama Corporation; amDES through 1
through 25, inclusive; and POE MEDICAL
PERSONNEL 1 through 25, inclusive;

Defendang.

Before the Court iDefendantsClark County andNaphcare, In¢s Motion for Case
Terminating Sanctionsinder F.R.C.P37 and forMonetary Sanction€ECF No. 68} The Courf
has consideretihe Motion andDefendans Linda Theobald, Prokopios Ziros, Gustavo Rios, laasl
Vegas Metropolitan Police Departmenksinder tothe Motion (ECF No. 73y No response to th
Motion or Joinder was filed.

BACKGROUND

Plaintiffs filed their Complaint on November 2, 2017 alleging constitutional and statg
claims arsing from Plaintiff Bryan O’'Neal’'s (“O’Neal”) arrest, forfeiture of property, an

incarceration at Clark County Detention Center (“CCDC”). ECF NaVhile incarceratedO’Neal

! Naphcare, Inc. and Clark County are referred to herein as the “Naphcare Defendants.”

2 Defendants Linda Theobald, Prokopios Ziros, Gustavo Rios, and Las Vegapdliegin Police Department

are referred to herein as “LVMPD The Naphcare Defendants together with LVMPD are referred to collectivg
“Defendants.”
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claims henjured his shoulder getting off his top buléd using an unsafe metal laddé&t. at 10.
O’Neal allegedlysought treahent butwassupposedlyefused care by CCDC and Naphcalek. at
10.

Defendants filed Motions to Dismigdaintiffs’ ComplainfECF Nos. 7, 9, antls)the results
of whicheliminated all stateaw claimsasserte@gainst the Naphcare Defendaistallowed ®me
state law claims against LVMPD ar&ection 1983 claimagainst the Naphcare Defendatiq
proceed. ECF No. 31. Defendants then engaged in discovery ultimately extévediggovery
periodeight times. ECF Nos. 28, 30, 36, 38, 42, 455, 57. Upongranting a motion to withdra
asPlaintiffs’ counsel, the Court denied a ninth stipulation to extend discovery deadlutiagse]
deadlines after givingl&ntiffs reasonable time to obtain new counsel. ECF No. 63.

During the extendeddiscovery period (1) LVMPD noticed, vacatedand reschedulé
O’Neal’'s depositionsix times and Plaintiff KathleeRobinson’s (“Robinson”) deposition eig
times(ECF No. 684); (2) O’'Nealscreamed profanitied a process server who came taresdencq
to serve a deposition notice on his motimelaw Leslie Robinson, ripggx servicedocuments tg
shredsand follonedthe process server to her €BCF Ncs. 68-5); (3) Plaintiffs engaged in verba
abuse calling Defengeounsel numerous profane nanaéierthey mistakenly arried for a vacate
deposition ECF No. @ at4; 73 at §; (4) Plaintiffs interfered with the deposition of Leslie Robin{
by attempting to represent her as counaell when chaknged calling Defense Counse
“[p]edophiles and crook andthentelephoningMrs. Robinsonnstructinghernotto answerany
more question$ECF No0.68-11); and(5) Plaintiffs failed torespond tahe Naphcare Defendant
Requests folAdmissiors, and LVMPD’s second set of Requests for Admissions propound
O’Neal and thefirst set of Requests for Admissions served on Robinson. ECF Nos. 68 at 14
8-9. Plaintiffs also failedto supplement grossly deficient discovery responseEVigIPD’s
discoveryrequestslespite being advised tife deficienciesECF No. 7319,

DISCUSSION

l. A Meet andConfer with Plaintiffs would be Futile.

Rule 37(d)(1)(B) requirea motion for sanctions include a certification that the movant

in good faith conferred or attempted to confer” with the-navantbefore seeking “court action|
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Fed. R. Civ. P. 37(d)(1)(B).United Stated District Court for the District of Nevadacal Rule
(“Local Rule”) define “meet and confer” as direct communication and discussion in good f
the relevant issues under thaticularrule or order Specifically, “[d]iscovery motions will not i
considered unless the movant (1) makes a gaitll effort to meet andonfer. . . before filing th
motion; and (2) includes a declaration setting forth the details and resultsmé#tandconfer
conference about each disputed discovery requdsical Rule26-7(c). Although a good faitl
attempt to meet and confer iquired before a motion for sanctions will be considegdity is

recognizeds a exception to theneet and conferequirement Gayler v. High Desert State Prisg

No. 2:17CV-02429JAD-EJY, 2020 U.S. Dist. LEXIS 40055, at *2 (D. Nev. Mar. 9, 202
Eruchalu v. U.S. BaniNo. 2:12cv-1264RFB-VCF, 2014 U.S. Dist. LEXIS 127974, at *8 (D. Ngv.

Sep. 12, 2014) (plaintiff's failure to meet and corgecusedecause defendant’s failure to com
with discovery rendered a mesidconfer futile).

Here,Defendants demonstrateat efforts to meet and confer with Plaintiffs wohét/e beer
futile. Defendants sent multiple notices of Plaintiffepositionghat were ignored; Plaintiffs’ faile
to respond to Defendants’ Requests for Admissiétaintiffs have engaged in verbally abus
conduct when confronted with discovery processasd, Plaintiffs have not responded
Defendants’ instant Motioar Joinder. Based on teeuncontested facts, there is no doubt that
Defendantattempted taneet and confawith Plaintiffssuch attempts would have been futile.
Il. Plaintiffs’ Willfulness and Outrageous @nduct Warrants Sanctions

Fed. R. Civ. P. 3@enerallygoverns sanctions for discovery abuses. The sanctions av
under Rule 37(d) applies to a party’s failure to attend his/her deposition or respond agabbeiEs
or document requests. Incorporated into the sanceanserated irRule 37(d) areall of the
sanctionslisted in Rule 37(b)(2)(A)}-(vi). Rule 37(b)(2)(A)(i))-(vi) allows the Court to issud
among othesanctionsan order designating facts as establisimethvor of the prevailing party
“prohibiting the disobedient party from supporting or opposing designated claims or defef
from introducing” evidence‘striking pleadings in whole or in payr dismissing &proceeding irj

whole or part. The Naphcare “Defendants specifically request the sanction set forth ir
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37(b)(2)(A)(v)—dismissing thaction or proceeding in whole or in part.” ECF No. 68 dt\@PD
joins in this request. ECF No. 73 at 11.

The Ninth Circuitusesa five factor testto determine if case terminating sanctions
appropriate under Rule 37(b)(2)(v). Connecticut General Life In€o. v. New Images &everly
Hills, 482F.3d 1091, 1099th Cir. 2007) (internal citation omitted). These five factoude:
“(1) the public’s interest in expeditious resolution of the litigation; (2) the congkd to @nage
its dockets; (3) the risk of prejudice to the party seeking sanctions; (4) the palty favoring
disposition of cases on their merits; and (5) the availability of less drastiwosatic Id. (citing
Jorgensen vCassiday320 F.3d 906, 912 (9th Cir.200@)uotingMalone v. U.S. Postal Serg&33
F.2d 128, 130 (9th Cir.1987)). The fifth factor has three subparts including: “whether theas
considered lesser sanctions, wheth&red them, and whether it warned the recalcitrant party g
the possibility of caséispositive sanctions.Id. (citing Valley Eng’rs v. Electric Eng’'g Cp158 F.
3d 1051, 1057 (9th Cir. 1998)Dismissal is appropriate “where at least four faxteuppori

dismissal, or where at least three factors strongly support dismiggaith v. Nu Image, Inc648

F.3d 779, 788, (9th Cir. 2011) (quotiMgurish v. Cal. Amplifierl91 F.3d 983, 990 (9th Cir. 1999)).

Moreover,in orderfor the Court to ordr dismissal as a sanction, the party’s violationa aburts
orders musbewillful orin bad faith. Id. (citing Wyle v. R.J. Reynolds Indus., Int09 F.2d 585
589 (9th Cir. 1983)).

The first three factors considered by the Cetmdnglysupport sanctions. There is no do

are

U
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ubt

that Plaintiffs actionshave substantially delayed and interfered with the expeditious resolution

this caseas well aghe Court’s ability to manage its datk Plaintiffs’ conduct, detailed above, 1
also caused prejudice to Defendants through repeated deddyssive behavior, and no
responsivenessPlaintiffs’ willfulness and bad faitis demonstratethroughrepeatedailures to
appearfor depositionsECF Na. 684, 6810; 734, 737, 7320, 7322, 7323), failureto respond
to Defendants’ Requests for Admissions as required unelrR= Civ. P. 36(ECF Na. 68at 14,
73 at 9), interferencewith service of process (ECF N68-5, 7316) and interferece with the
deposition of Leslie Robinson (ECF NéB8-11). The strength of evidence regarding these faq
warrans dismissal. Moreover,while the Courtunderstandghat disposing the case at this staf
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the proceedingwiill deprive the parties of fnal disposition on the meritshis finding doesnot
militate againssanctions.Sedn re Phenylpropanolamine (PPA) Products Liability Litig60 F.3d
1217, 1228 (9th Cir. 2006) (internal citations omitted).

Defendants properly contend that whdgtemining whether sanctions are warranted,

Court must take into consideration the history of discovery iditigation. Link v. Wabash R.R.

Co, 370 U.S. 626, 634 (1962)the District Court in this case relied on all the circumstances
were brought to its attention, including the earlier delays”). The Court has consideredahedi

Plaintiffs’ discovery abusebut also considers that it has not issued@r sanctionr warnings

to Plaintiffs in this case. Specificallyhé Court has miedno warning to Plainti that case

dispositive sanctions malye orderedf Plaintiffs fail to respond to or otherwisparticipate in
discovery. For this reason, the Court fitlokst, before case dispositiganctionsare properly issue(
the Court mat consider less drastic sanctions

II. Defendants’ Requests for Admissionare Deemed Admitted

Plaintiffs failed to respond tithe Naphcar®efendants’ Requests for Admissiserved or
February 11, 2020, as well as LVMPD’s second set of Requests for Admissionsetal @ first
set of Requests for Admissions to Robinson served on February 5, 2020. ECF &tds4 G8 at
9. Fed. R. Civ. P36(a)(3) states that a mattedsemed admitted “unless, within 30 days after b
served, the party to whom the request is directed serves on the requesyirgwraten answer Q
objection addressed to the matter and signed by the party or its attobrege’admitted, the matt
“is conclusively established unless the court, on motion, permits the admission tddr@wuit of
amended.” Fed. R. Civ. P. 36(b).

Here, Plaintiffs had substantial opportunity to resptinthe Requests for Admissiqrizut
failed to do so. Thusheé Court finds deeming all of the Naphcare Defendants Reques|
Admissionsand all of LVMPD’s second set of Requests for Admisspopoundedn O’Neal and
first set of Requests for Admissiopspoundean RobinsorfAdmitted” is appropriate sanction

this case. While this is a “severe sanction,” Plaintiffs’ repeated egregious cahsoassed abov

supportghe Court’s finding.Asea, Inc. v. Southern Pacific Transp. &89 F.2d 1242, 1247 (9th

Cir. 1981).
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V. Monetary Sanctions are Awarded

Defendants have clearly incurred substantial fees and costs bringing their moti
sanctions. &d R. Civ. P. 37(c) includes among the wide range of sanctwadable the additio
of an award of reasonable attorney’s fees and costs. Ifi[tflag district court has great latitude
imposing sanctions under [Rule 37]’ew v. Kona Hosp.754 F.2d 1420, 1425 (9th Cir. 198
“Courts need not tolerate flagrant abuses of the discovery procasipbell Indus. v. M/V Gemir
619 F.2d 24, 27 (9t@ir. 1980). Given the Plaintiffs’ documented, flagrdisicovery abuses this

case, an award of fees and costs to Defendants is appropriate.

V. The Court Issues an Order to Show Cause Why Case Terminating Sanctions Should

not be Granted

The Naphcar®efendants correctly state that case terminating sanctions are propeiyl

when the Court finds willfulness, fault or bad faith; however, such a sanctionasatfg ordereq

only after the Court has considered the availability of less severe semd@&R Sails, Inc. v. Ing.

Co. of the Pa.673 F.3d 1240, 1247 (9th Cir. 20X#)ternal citations omitted)There is little doubf

that Plaintiffs’ conductwaswillful andclearly within their control. Tom v. S.B. In¢.280 F.R.D
603, 610 (D. N.M. 2012) (quotinip re Standard Metals Corp817 F.2d 625, 6229 (10th Cir,
1987);Jorgensen320 F.3dat912. Taking intaconsideratiorthe history of the discovery abus
engaged in by Plaintiffs, the Court findlsippropriate to provide Plaintiffs one opportunityshmow
cause why case terminating sanctiaesjuested by Defendanthould not be grantedThis one)
time opportunitygivesPlaintiffs the potential ability to preventismissal of their Complaint bas
on their egregious conduct and failure to engage in any discovery in good faith.
ORDER

Accordingly,

IT IS HEREBY ORDERED that Bfendants Naphcare, Inc. and Clark County’s Motior
CaseTerminating Sanctiongnder Fed. R. Civ. P. 37 and for Monetary Sanctions (ECF No.
GRANTED in part and DENIED in part.
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IT IS FURTHER ORDERED thabefendants Linda Theobald, Prokopios Ziros, Gus
Rios, and Las Vegas Metropolitan Police Department’s Joinder to the DefeiMigpiticare an
Clark County’s Motion (ECF No. 733 GRANTED inpart and DENIED in part.

IT IS FURTHER ORDERED thdbefendants Naphcare, Inc. and Clark County’s Req
for Admissions served o®’Neal, LVMPD’s second set of Requests for Admissions serve
O’Neal, and first set of Requests for Admissions served on Robinson are deemed admitted

IT IS FURTHER ORDERED that Defendants Naphcare, Inc. and Clark County)lass
Defendants Linda Theobald, Prokopios Ziros, Gustavo Rios, and Las Vegas Metropolita
Department, are awarded reasonable attorney’safed€osts for bringing their respective Mot
for Sanctions and Joinder to the Motion for Sanctions.

IT IS FURTHER ORDERED thdbefendantsctounsel shall submit a memorandum of f
and costs incurred in Motion for Case Terminating Sanctions and fortdfgr&anctions (ECRNo.
68) and Joinder thereto (ECF No. 73) detailing the activities, hours spent (in tenths of hou
the rate charged by each attorney who worked on the Matidrdoinder. Appropriate redactig
from billing records for attorney client privilege and/or work product may be madadagublic
filing with non+edacted copies of such records filed under seal.

IT IS FURTHER ORDERED that Plaintiffs are Ordered to Show Cause vfigndantg
Naphcare, Inc., Clark County, Linda TheobaRtpkopios Ziros, Gustavo Rios, and Las Ve
Metropolitan Police Department are not entitled to the case terminating sanctiomsfsdisof]
Plaintiffs’ Complaint no lateAugust 31, 202Q Failure to timely respond to this Order to SH
Cause shall re#iin a recommendation to the District Judge that this case be dismissed.

DATED: August 10, 2020

ELAYNS@.YOU@H( /
UNITED'STATES MAGISTRATE JUD&
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