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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA
Colin Marshall, et a. Case No.: 2:18v-00078JAD-CWH
Plaintiffs Order Denying Without Preudice Motions

to Compel Arbitration and to Dismiss
V.
[ECF Nos. 8, 12]
Christopher Gregory Rogers, et al.,

Defendang

Plaintiffs Colin Marshall, Caroline Ventola, Chris Cheng, Daniel Dykes, and Winst
Cheng (Winstonallege in this removed catigat Winstonused Airbnb to rent a house in
unincorporated Clark County, Nevada, from Christopher Gregory Rogeal édithe plaintiffs
to stay infor six days in January 20£6But when plaintiffsdiscovered videeameras hidden
throughouthehouse, including in private easlike bedrooms and bathroonikey called law
enforcement and stagl elsewherePlairtiffs say they later learndtiat Roges isa convicted
felon, and thatransient rentabf his home is prohibited by the Clark County Code. 3Jaingiffs
sue a handful of defendants who they contend own, manage, or benefit from the reatal g

home (the Rogers defendants), and they sdanh, Inc. in tort and fraud, under NRS Chapte

598 for deceptive trade practices, and for declaratatyrganctive relief. Thegenerally allege

that Airbnb is obligated to keegtighter control over whont allows to rent propertiesn the

Airbnb website, and to do the same for the properties, too.

1 ECF No. 12 (firstamended complaint).

Doc. 55
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Airbnb now moves to compel plaintiffs tobétrate their claims against éindto stay this
case pending arbitrationlt argueghat each plaintifagreed to Airbnb’s terms of service
(TOS)—which contains an agreementaibitrate—or is bound by the principles afency and
estoppel to Winston’agreement Airbnb also arguethatthe parties clearly and mmstakably
agreed to delegatpiestions about the scope of the arbitration clause @rlbiteator. Plaintiffs
respond thathe TOS isa contract of adhesioandtheydisputewhethera valid arbitration

agreement existbetween Airbnb and any of them.

| find that Airbnb has demonstrated that each plaintiff signed up for a user acdbunt w

Airbnb and agreed to at least one version of the TB\& Airbnb has not demonstratéuht
Dykes or Winston greed to arbitraterhen they each agreed to the third and fourth versiong
the TOS, or when Dykes agreed to the sixth version of the TOS. 1 also find that Airbmit h
shown that the parties clearly and unmistakably delegated questionshearlditration clauss
scope to the arbitrator. Because key questions of law and possildtilfactrroundthat issuel

deny Airbnb’s motion to compel arbitration without prejudice.

Airbnb also moves to dismissetltlaims against.it | anticipate that my decision on
whether jmintiffs must be compelled to arbitrate will impact Airbnb’s dismissal argusneant
to ensure a clear record in this casgeny Airbnb’s motion to dismiss without fudice to its
ability to reurge that motion, todf, necessary, after the court determines whetmeplaintiffs
must be compelled to arbitrate their underlying dispute with Airbnb.

2 ECF No. 8.
3 ECF No. 26.
4 ECF No. 12.
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Discussion
A. Standard for compelling arbitration under the FAA
The Federal Arbitration Act (FAA) states that “[a] written provision in anycotract
evidencing a transaction involving commerce to settle by arbitration a caisydaeising out g
the contract or transactioslall be valid, irrevocable, and enforceable save upon such gro
as exist at law or in equity for the revocation of aontract.® The FAA permits any party wh

is “aggrieved by the alleged failure, neglect, or refusal of another to tehitrder a written

agreement for arbitration” to petition any federal district court for arr @atapelling arbitratign

in the manner provided for in the arbitration agreerfient.

“By its terms, the [FAA] ‘leaves no place for the exercise of discretioa digtrict court
but instead mandates that district cogttall direct the parties to proceed to arbitration on is
as to which an arbitration agreement has been sigietTtie court’s role under the [FAA] is
therefore limited to determining (1) whether a valid agreement to arbitrate axists it does,
(2) whether the agreement encompasses the dispute at8s$be.paty seeking to compel
arbitrationhas the burden to show that both of these questions massiaered in the
affirmative® “If the response is affirmative on both counts, then the [FAA] requires the od

enforce the arbitration agreement in accordavitie its terms.°

9U.S.C.§2.
61d. at § 4.

" Chiron Corp. v. Ortho Diagnostic Sys., In207 F.3d 1126, 1130 (9th Cir. 2000) (quoting
Dean Witter Reynolds, Inc. v. Bydl70 U.S. 213, 218 (1985)).

81d. (collecting authorities).

® Nguyen v. Barnes and Noble, In£63 F.3d 1171, 1175 (9th Cir. 201Axhbey v. Archstone
Prop. Mgmt., InG.785 F.3d 1320, 1323 (9th Cir. 2015).

10 Chiron Corp, 207 F.3d at 1130.
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B. Do valid agreementsto arbitrate exist between Airbnb and each plaintiff?

1. Legal standard

“The Supreme Court has emphasized that the ‘first principle’ of its arbitré¢cisions
is that ‘[a]rbitrationis strictly a matter of@nsent and thus is a way to resolve those dispute
but only those disputesthat the parties have agreed to submit to arbitratibn“When

determining whether parties have agreed to submit to arbitration,” federéd tapply general

statelaw principles of contract interpretation, while giving due regard to federal policy irr favo

of arbitration by resolving ambiguities as to scope of the arbitration in favabitsion.™?

But federal courts “do not apply the so called ‘presumption in favor dfabobity’ in every

case.™® “Where the arbitrability of a dispute is contested, we must decide whetherties pa

are contesting thexistencer scopeof an arbitration agreement. If the parties contest the
existencef an arbitration agreement, theepumption in favor of arbitrability does not apph},

Federal courts decide which state’s law to apply by “using the cbéilesv rules of the
forum stateyhich in this case is” Nevada. “Nevada tends to follow the Restatement (Sect
Conflict of Laws (1971) in determining choice-of-law questions involving contracts'®.“St
long as ‘the parties acted in good faith and not to evade the law of the real diisaftract,’

Nevada’s choice-ofaw principles permit parties ‘within broad limits ¢boose the law that wi

1 Goldman, Sachs & Co. v. City of Re@d7 F.3d 733, 741-42 (9th Cir. 2014) (quotBm nite
Rock Co. v. Int'l Bhd. of Teamste&61 U.S. 287, 299 (2010)).

121d. at 742 (internal quotation marks and quoted references omitted).
Bd.
4.

15Pokorny v. Quixtar, Ing.601 F.3d 987, 994 (9th Cir. 2010) (brackets and internal quotat|
marks and quoted references omitted).

16 ProgressiveGulf Ins. Co. v. Faehnrigi827 P.3d 1061, 1063-64 (Nev. 2014).
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determine the validity and effect of their contract.”™The situs fixed by the agreement,
however, must have a substantial relation with the transaction, and the agreerstembt be
contrary to the public policy of the foruney other interested staté®

2. Airbnb’s evidence

To show that a valid arbitration agreement exists between it and each plaiiniiffp A
provides the declaration of product manager Kyle Miller along with docurttettMiller
declares are true and correct records kefite ordinary coursef dusinesg?® Miller is familiar

with “the computer code that generates the platform and website pagesmadibtaAirbnb,

including . . . the parts of the code that display Airbnb’s sign-up screens and subsequent events

that require user assent or consent on both computer and mobile déVibiler is also
“familiar with the manner in which Airbnb maintains its records of user assdracaount
creation in the ordinary course of its business,” among ttiregs?*

Miller explains that Airbnb “provides an online platform that connects third-pasti®
wish to offer their uniqgue accommodationstalled “Hosts™—"with third-party travelers

seeking to book accommodationstaled “Guests?? The platform can be accessed through

computers and on mobile devicésThe code determines “the user interface presentation” and

171d. at 1064 (quotingrerdie Sievers & Lake Tahoe Land Co. v. Diversified Mortgage Investors

603 P.2d 270, 273 (Nev. 1979)).

181d. (quotingFerdie Sievers603 P.2d at 273).

19 ECF Nos. 9 (Nler declaration),10-1-10-25 (business records).
20ECF No. 9 at 1-2, T 1.

2l1d. at 2, 7 1.

221d. at 2, 1 2.

23d.
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how the platform behaves. It also“controls the format of the screens presented to users Wwhen

they assent to Airbnb’Terms of Serviceand “causes the dates and times of usersnasse
each version of the Terms of Service to be recorded in Airbnb’s database in theyaroimae
of business at or near the time of the assént.”

Miller declares thatafter August 15, 201lsers wes informed that, by signing up for
Airbnb accounttheywere agreeing to the TQ@hich washypelinked in the sign-up screen s

users could click and read the full documieefiore committingwhich they would ddy clicking

an

0]

the “sign up” buttorf® Accordingto Miller, “after August 15, 2011, no Airbnb user could create

an Airbnb account, list or book an accommodation via the Airbnb platform, or send mess
the Airbnb platform without first creating an account and agreeing to thectineant Terms of
Savice . ...’

Miller explains and provides examples of the various screenexiséing account

holders have begoresented with over the yeavbenever Aibnb modified the TO%® The

screens contain: (1) a notice summarizing the changes madeno$h€?) a scrollable copy g

the modified TOS; (3) a box that the account holder had to check, which waghentext of
the modified TOS and next to the statement “l agree to the Terms of Service nd.(4) &awo
click buttons located under the check box, one that allogva¢bount holdeo “Disagree” and
log out and the other to “Agreé®

241d. at 3, 1 4.

25d.

261d. at 3-5, 1 6-10.

271d. at 3, 1 5.

281d. at 9, 1 19; ECF Nos. 10-14-10-18.

29ECF No.9 at 9,  1%ee als&ECFNos. 10-1410-18.

6

ages via

f



D

1 Mil ler declares that hgersonallyreviewedAirbnb’s business records pertaining to th
2| plaintiffs’ user accounts and confirms that each of them signed up for an accountestbtagy

3| Airbnb’s TOS on at least one occasifSnAccording to Miller,Airbnb’s records show that:

4 . DanielDykes signed up for a user account on December 18, 2Qi€ed to the
5 first version of the TOS on August 9, 2012; agreetth&dhird version of the TOS on
6 May 5, 2014; agreed to the fourth versairthe TOSon August 6, 2015; and agreed tp
7 the sixth version of the TOS on November 23, 28/16.
8 . Winston Cheng signed up for a user account and agreed to the second version of
9 the TOSon June 12, 201&greed tdhe third version of the TOS on May 5, 2014; and
10 agreed tdhe fourth version of the TOS on August 7, 2645.
11 . Colin Marshall signed up for a user account and agreed to the fourth versign of
12 the TOSon October 21, 201%
13 . CarolineVentola signed up for a user account and agreed to the fourth vergion of
14 the TOSon November 25, 201%.
15 . And Chris Cheng signed up for a user account and agreed to the fourth version of
16 the TOSon December 10, 2018nd agreedo the fifth version of the TOS on June 30,
17 20163
18
19

20130 ECF No. 9 at 3, T 4.

21/13t1d. at 3 7-8, 1 5 16;see als&ECF No. 10-9.
32 ECF No. 9 at 5-6, T 18ge alsdcECF No. 10-9.
33ECF No. 9 at 6-7, Y 14ge alsEECF No. 10-9.
23|3*ECF No. 9 at 7, 1 15ee als&CF No. 10-9.
3°ECF No. 9 at 6, 1 13ee alscECF No. 10-9.

22
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Each version of the TOSates that it will be interpreted “in accordance with the law
the State of California and the United States of America, wittemard to its conflicbf-law
provisions.®® Each version also states that “these Terms supersede and replace any an(
oral or written understandings between Airbnb and you regarding bookings or listing of
Accommodations, the Site, Application, Services, Collective Content and R&fsagedm.®’
Finally, andimmaterial differences aside, the “Dispute Resolution” section in\e&sion of thg
TOSstates that the FAA governs the agreement&rpretation and enforcement and that:

You and Airbnb agree that any dispute, claim or controversy
arising out of or relating to these Terms or the breach, termination,
enforcement, interpretation, or validity thereof, or to the use of the
Services or use of the Site or Application (collectivelisputes)

will be settled by binding arbitration . . .

The arbitration will be administered by the American Arbitration
Association (“AAA”) in accordance with the Commercial

Arbitration Rules and the Supplementary Procedures for Consumer
Related Disputes (the “AAA Rules”) then in effect, except as
modified by this “Dispute Resolution” sectiof.

3. Plaintiffs contestthe existence of an arbitration agreement

Plaintiffs argue that Airbnb ha®t demonstratethatany of them are the useso
Miller sayscreated usesccounts with Airbnb and agreedableast one version of its TORut

plaintiffs do not provide any evidence to show that they did not sign up for accounts with

Airbnb. Nor do they provide evidence to show that they did not agree to the versions of

36 ECF No. 10-20 at 19 (version HgcordECF No. 10-21 at 24 (version 2); ECF No. 10-22
26 (version 3); ECF No. 10-23 at 35 (version 4); ECF No. 10-24 at 32 (version 5); ECF N
25 at 22 (version 6).

3T ECF No. 10-20 at 18 (version HgcordECF No. 10-21 at 24 (version 2); ECF No. 10-22
25 (version 3); ECF No. 10-23 at 33 (version 4); ECF No. 10-24 at 31 (version 5); ECF N
25 at 21 (version 6).

38 ECF No. 10-20 at 19 (version HgcordECF Nos. D-21 at 25 (version 2); 10-22 at 26
(version 3); 10-23 at 34 (version 4); 10-24 at 67 (version 5); 10-25 at 22 (version 6).

8
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that Miller says they agreed t@he only evidence plaintiffs provide on this topic is an
unauthenticated and heavily redacted email purportedly from Airbnb notifying ¥ehl
Airbnb is updating the TOS, which was sent over a year and a half before thieatirivller
says Ventola @ated a user account and agreed to the fourth version of th&°TIGiBd that
plaintiffs have failed to raise a genuineplite about whether each of theignel up for a user
accountwith Airbnb or whether each of theagreed to at least one version of the TOS.
Plaintiffs do, however, ragsa contracformation disputehatconcerndDykes and
Winston Plaintiffs argue that no arbitration agreement exists with those plaintiffsdgecau
neither of them resides in the United States ataating with thehird version of the TOShe
arbitration agreemerapplies only to users who reside in the United St&té&he third version
of the TOS opens by stating that, “[i]f you are using the Site, Application orc8srand you
reside in the USA, you are contracting with Airbnb, Inc. If you reside outsitie @ISA, you
are catracting with Airbnb Ireland?! It then explains that, filyou initially reside in the USA
and contract with Airbnb, Inc., but subsequently change your residence to outside of the
you will contract with Airbnb Ireland from the date on which your place of resedeimanges,
and vice versa*? Anothersection entitled“additional clauses for users contracting with Air

Ireland,]” *® staesthat “[t|he Dispute Resolution clause shalbe removed and is not

39 ECF No. 26-3.

40 plaintiffs do not articulatevhy the changes made to the arbitration agreement that bega
the third version the TOS affect whether an agreement to arbitrate was formed betweer
Airbnb and Dykes or Winston under the pnersiors of the TOS thaheyagreed to.

41 ECF No. 10-22 at 2.
42 ECF No. 10-22 at 2.
431d. at 27 (emphasis omitted).

USA,
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applicable.** The fourth version of the TOS, which Dykes and Winston both agreed to, a
sixth version, to which Dykealsoagreed, provide much the saffe.

Dykes declares that he is a British citizgho resides in Great Britaand has for the
past six yearsand that he resided in Australia before tffaDykes has “never resided in the
United States?” Airbnb does not dispute that Dykes has never resided in the United Stat
it argues that he is bound under the prirespf ageay and estoppel to Winst@agreement to
the TOS. Winston, however, declares that although he is U.S. citizen, he has resided in
Shenzhen, China, since January 2¢f18le has held residence permits and aéerployment
permits from China sincéanuary 213, and his current permits expire in January 2819.
Winstonhas rated an apartment in Schenzhen, China, since November 2013, and has n
for housing in the United States since that thiha&Vinstonexplains that he sometimes uses |
parents’ home in El Cerrito, California, as a U.S. mailing address, but he doesdeatdkat
address and has not since January 2613.

Airbnb argues that | should estop Winston from dentfirag heresides in the United

Statesand it points to thRogersCheng rental agreemeand documents that Winstéifed
with the California Secretary of State aboutdompanyAeon Labs, LLCwhich Airbnbclaims
441d.

45 SeeECF No. 10-23 at 2, 33—36 (version 4); ECF No. 10-25 at 2, 21-24 (version 6, whig
similar carve out for users who reside in China and are, thus, deemed to be cgntridtttin
Airbnb Internet (Beijing) Co., Ltd.).

46 ECF No. 26-4 at 2, 11 2, 4-5.
471d. at 2, 1 6.

48 ECF No. 26-6 at 2, 11 2-3, 6.
1d. at 2, 1 45.

01d. at | 6.

Slid. at 3, 7 8.
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showthatWinstonhas held himselbut as residing in CaliforniaBut Airbnb has not
demonstratetiow it relied to its detriment on Winstsrallegedconduct which is a necessary,

element of the doctrine of equitable estopBelo | decline to do so.

Airbnb also argues that WinstsrChinese residence is not relevant because “it is black

letter lawthat while individuals can have only one domicile, they can have more than oneg
residence.”® Airbnb relies on cases that consitlee meaning of residende the context of
determining adequacy of servjeedomicile for the purposes of subjenttter jurisliction,® and
residence for tafiling purposes® But Airbnb does not explain why thesesesapply in this
context, which isamatterof contract interpretation. Indeed, which AilbentityDykes and
Winston are deemed to have contracted with and, thus, whether the dispute resolutioros
the TOSapplies to either of them, depends on what the partgsst when they said that:

If you are using the Site, Application or Services and you reside in

the USA, you are contracting with Airbnb, Inc. If yaside

outside of the USA, you are contracting with Airbnb Ireland. If

you initially reside in the USA and contract with Airbnb, Inc., but

subsequently change your residence to outside of the USA, you

will contract with Airbnb Ireland from the date on ah your
place of residence changes, and vice vefsa.

52 Neither side argues which state’s law | should apply in deciding whethd antration
agreement exists between Airbnb and each of the plaintiffs. thmdtide elements of the
doctrire of equitable estoppel are the same under California and Nevad@dempare Gaines
v. Fidelity Nat. Title Ins. Co365 P.3d 904, 916 (Cal. 2018ith Cheger, Inc. v. Painters and
Decorators Joint Committee, In&G55 P.2d 996, 998—-99 (Nev. 1982).

53 ECF No. 45 at 4.

41d. (citing Jaffe and Asher v. Van Bryrit58 F.R.D. 278 (S.D.N.Y. 20023ndCraigslist, Inc.
v. Hubert 278 F.R.D. 510 (N.D. Cal. 2011)).

55 1d. (citing Ceglia v. Zuckerbergr72 F.Supp.2d 453 (W.D.N.Y. 2011)).

5¢1d. (citing Vento v. Director of Virgin Islands Bureau of Internal Reveu& F.3d 455 (3d
Cir. 2013)).

5" SeeECF No. 10-22 at 2 (version 3).

11
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It also depends omow that interpretation applies to the facts in this c&aé.neither side has
analyzed howhe TOS should be interpretddt alore which state’s law governs tratalysis.
Plaintiffs briefly argue that each version of the TOS is invalid because it ist@cbof
adhesion under Nevada I&W.l do not address this argument because the Supreme Court|s
precedent is clear that, when a party argues that the wholeatastiravdid, not merelythe
agreenent to arbitrate, validity must be decided by the arbitrator in the first instance.
Based on this record, | find that Airbnb has demanestithat a valid agreement to
arbitrate exists between it and: (1) Daniel Dykes, whicwoimained in the first version of the
TOS; (2) Winston Cheng, which is contained in the second version of the TOS; (3) Colin

Marshall, which is contained in the fourth version of the TOS; (4) Caroline Ventoleh vghi

contained in the fourth version of the TOS; and (5) Chris Cheng, which is contained in thie fourth

and fifth versions of the TOS. But | find that Airbnb has not demonstrated that Daniel @ryke

Winston Cheng agreed to arbitrate when they agreed to the third and fourth versiondOf$ the T

or when DanieDykes agreed to the sixth version.
C. Did the parties delegate questions of arbitrability to the arbitrator?

“The question of whether the parties have submitted a particular dispute tatianrhitr
i.e., the ‘guestion of arbitrability is ‘anissue for judicial determination [u]nless the parties

clearly and unmistakably provide otherwis&?[T]he phrase “question of arbitrability” has & .

}s %

[72)

.. limited scope® It applies “in the kind of narrow circumstance where contracting partie

8 SeeECF No. 26 at 8.
%9 See Renf\-Center, West, Inc. v. Jacksd@®61 U.S. 63 (2010) (collecting cases).

%0 Howsam v. Dean Witter Reynolds, 837 U.S. 79, 83 (2002) (quotidd & T Tech., Inc. v
Comm. WorkersA75 U.S. 643, 649 (1986)).

®l1d.

12
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would likely have expected a court to have decided the gateway matt&® Whether the
underlying dispute falls within the scope of thbittation agreement isguestion of
arbitrability 5 So, to avoid judicial determination of that question, the parties must hagady
and unmistakably” delegatéidto thearbitrator.

Airbnb argues that the partielearly and unmistakably delegated questionsitie
scopeof the arbitration agreemeritsthe arbitrator, ani points to the dispute-resolution
section in each versiowf the TOS. The dispute-resolution secttates thatYou and Airbnb
agree that any dispute, claim or controversy arising out of or relatingst Tieems or the
breach, termination, enforcement, interpretation, or validity thereof, b&itlecided by bindin
arbitration® “Terms” means the entire contract, the terms of sejfice.

Airbnb sayghat thislanguages similar to what the Ninth Circufbundin Momot v.
Mastrc®® andMohamed v. Uber Technologies, #{do clearly and unmistakably delegate
guestions of arbitrability to the arbitratofhe arbitration claus Momotstates that'[i]f a

dispute arises out of or redgtto this Agreement, the relationships that result from this

Agreement, the breach of this Agreementthe validity or applicationf any of the provision ¢
this Section 4” it $hall be resolved exclusively by binding arbitratiéh."Section 4” of the
®21d. at 83-84.

63 See idat 84 (citingAT & T Tech., Ing.475 U.S. at 651-52tkinson v. Sinclair Refining Ca.

370 U.S. 238, 241-43 (1962)).

64 See, e.gECF No. 10-20 at 19.

5 See, e.gECF No. 1020 at 2 (labelingthese Terms of Service as the “Terms”).
6 Momot v. Mastrp652 F.3d 982 (9th Cir. 2011).

6" Mohamed v. Uber Tech., In@48 F.3d 1201 (9th Cir. 2016).

8 Momot 652 F.3d at 984.

13
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Momotagreement concerns only tHResolution of Disputes® The arbitration clause in

Mohamedprovidesthatdisputes are to be resolved by an arbitrator and “disputes include Without

limitation disputes arising out of or relating to interpretation or application of tiisrétion
Provision, including the enforceability, revocability or validity of the ArbitnatiProvision or
any portion of the Arbitration Provisiorf” The language in both casgsecifically delegat
guestions abouhe arbitration lauseto the arbitratar

But thelanguage used in the dispute-resolution sectioneoTtbSdoes not dlegate

guestions about that sectigelf to the arkirator. In fact, the language that Airbnb calls a

“delegation clause” is just a geneagreement to arbitrate disputsout tle TOS contract as a

whole,’* not “an additional, antecedent agreement” “conicgy the arbitration agreement”
itself.”? Thus, the language in the TOS is materially distinguishable from the langudgeniof
andMohamedand | do not find that itlearly and unmistakably delegatguestions about the

scope othe arbitration agreement to the arbitrator.

Airbnb alsopoints outthatthe arbitration agreement incorporates the AAA’'s Commercial

Arbitration Rules, which give the arbitrator authority to rule on his or her owsdjation,
including “any objections with respect to the existence, scope, or validity @frbitratio

agreement or to the arbitrability of any claim or counterclaimThe Ninth Circuit has twice

®91d. (emphasis omitted).
O Mohamed 848 F.3d at 1208.

I See, e.gECF No. 10-20 at 19 (“any dispute, claim or controversy arising out of or relat
these Terms or the breach, termination, enforcement, interpretation or vhkdegf, or to the
use of the Services of use of the Site or Applicatmllectively, ‘Disputes) will be settled by
binding arbitration”).

2 RentA-Center, West, Inc. v. Jacksd@®61 U.S. 63, 68—70 (2010).
3 ECF No. 8 at 21 n.7 (quoting AAA Commercial Arbitration Rule 7).

14

ngt



10

11

12

13

14

15

16

17

18

19

20

2]

22

23

found similar or identical incorporation language sufficient to clearly and uatkalsiy delegats
questions of arbitrability to the arbitrattfr.But the holdings of thoseases are limited to their
facts: the contracting parties were all sophisticated and neither case corsceomsdmer
contract’ Airbnb does not mention those caseits motion, let alonanalyze why | should
extend those holdings the consumer contractand péres that are before meirbnb’s
footnoted statement about the AAA’s rutbsrdly qualifies as ‘disession[,]”"® and | decline t
engage in this analysis sua spontéhereforefind that Airbnb has not demonstrated that the,
parties clearly and unmistakably delegated questions about the scope of thgarbit
agreemerst to the arbitrator.

The upshot of this order ikis: | find that valid agreements to arbitrate exist betweel
Airbnb and each platiff. But questions of law and possibly fact remain about whether Da
Dykes or Winston Cheng agretmarbitrate when theggreed to the third and fourth versiong
the TOS and Daniel Dykes agreed to the sixth version. Questions of law and dassialso
remain about whether the parties agreed to delegate questions about the scopbéithtizna
agreements to the arbitratdBoth of these issues are material to whether | must compel eg
the plaintiffs to arbitrate their claimsAnd wheher | decide to do that will likely impact

Airbnb’s arguments that all claims against it should be dismissed.

4 See, e.g., Oracle America, Inc. v. Myriad Greus, 724 F.3d 1069, 1074-75 (9th Cir.
2014);Brennan v. Opus BankK96 F.3d 1125, 1130-31 (9th Cir. 2015).

> Oracle America, In¢.724 F.3d 1074—78rennan 796 F.3d 1130-31.

® See CIGNA Corp. v. Amar&63 U.S. 421, 477 n.1 (2011) (Scalia, J., concgiinrjudgment).
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Conclusion
Accordingly, IT IS HEREBY ORDERED that Airbnb’s motiém compel arbitration
[ECF No. 8] isDENIED without prejudiceto its abilityto reurge that motion, supplying the|
information and arguments that | have found deficient here.
IT IS FURTHER ORDERED that Airbnb’s motion to dismi&JF No. 12] isDENIED
without prejudice to Airbnb’s ability toreurge it, if necesary, dter the cout determines
whetherany of the plaintiffs must be compelled to arbitrate their underlying dispute wiihA

Dated:May 24, 2018

U.S\District Judge Jennjfer A. Dorse)
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