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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
Interior Electric Incorporated Nevada Case No.: 2:18-cv-01118AD-VCF
Plaintiff
V. Order Denying Defendants’ Motion to
Dismiss

T.W.C. Construction, Inc., et al.,
[ECF No. 191]

Defendang

Interior Electric Incorporated Nevada, an electrical subcontractor, atlegtedefendant
T.W.C. Construction, Inc., a general contractor, encouraged two of its employees to form
competing elecical-subcontractor business by misappropriatirtgrior Electric’strade secrets
and copyrighted material. In the two years since filinig lawsuit, Interior Electric has twice
remedied pleading defects identified by the parties and this court, amending its page70-
complaintto asser1 causes of action againkd defendant$. T.W.C., Matthew Ryba, and
Mark Wilmer now move to dismiss six of those causes of action, arguing that Intextnid|
has failed to allege sufficient factssopport thent. Interior Electric disagrees, pointing to its
extensive complaint and arguing that Federal Rule of Civil Procedure 12(g)(2) ardatas’
successive Rule 12(b)(6) motidnl. hold that defendastmotion is improper with respect to
Interior Electric’s unjustenrichment, aidingmndabetting, quantum-meruit, and promissory-
estoppel claims, as well &s civil-conspiracy claims against T.W.@nd | decline to consider

their objections. 1 also hold that Interior Electric has alleged serffi¢acts at the pleading

1 SeeECF No. 188 (second amended complaint).
2 ECF No. 191 (motion to dismiss).
3 ECF No. 206 (response).

a

Doc. 244

Dockets.Justia.com


https://dockets.justia.com/docket/nevada/nvdce/2:2018cv01118/131332/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/2:2018cv01118/131332/244/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

2]

22

23

stage demonstrating that Ryba and Wilmer intentionally interfered with its prospective
economic advantage and committed civil conspiracy. So | deny defendants’ motion to.dis
Factual Allegations*

Interior Electric is an electrical contractor operating in Nevada and California that
designs and builds electrical solutions, based on its own proprietary template fogdraft
electricalengineering plans. For more than two decades, T.W.C. hired Interior Eteas an
electrical subcontractor on numerous projécBut in 2017, T.W.C., through its president
Wilmer and C.E.O. Ryba, solicited two of Interior Electric’'s employees tal laudlompeting
electricatsubcontractor business named BAMM, which would use Interior Electric’s ptagyi
templates to complete T.W.€ construction projects.Wilmer and Ryba personally and
secretlybankrolled the new businésand, when Interior Electric discovered that its employe)
weremoonlighting it fired them?® After March 2017, T.W.C. directed its current and
prospective business opportunities to BAMM and away fimerior Electric even though
Interior Electricexpectedhat it would be hired to build otite electrical designshad already

created for T.W.C.’s projectd

4 This is merely a summary of facts alleged in the complaint and should not be construed
findings of fact.

® ECF No. 188 at 11 23, 33, 136—-40.
®1d. at 11 27, 34.

"1d. at 1 10, 11, 38, 142, 144.

81d. at 11 4345, 49-53.

°1d. at 1 56.

101d. at 11 144, 157, 169, 184.
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Interior Electric’'s 76page complaint contains extensive allegations involving multiple,

independent defendants and claims irrelevant to deciding the present thdtiomelevant part,
it brings multiple clairs against T.W.C., Ryba, and Wilmer, includtigims forunjust
enrichment, civil conspiracy, and aiding and abettingt also sues T.W.C. based on
promissory-estoppel and quantumeruitimplied-in-fact-contract theoriesand Ryba and

Wilmer for intentbndly interfering with itsprospective economic advantageDefendants

move to dismiss those claims, arguing that eaatsufficiently pled**
Discussion
A. Standard of review
Federal Rule of Civil Procedure 8 requires every complaint to contain “[a] short @&m
statement of the claim showing that the pleader is entitled to rétiaihile Rule 8 does not

require detailed factual allegations, the properly pled claim must contaiglefemis to “state 3
claim to relief that is plausie on its face.¥® This “demands more than an unadorned, the-

defendant-unlawfulljrarmedme accusatigfi the facts alleged must raise the claim “above t
speculative level¥ In other words, a complaint must make direct or inferential allegations

abou “all the material elements necessary to sustain recovery sodeviable legal theory

11 See generally id.
121d. at 71 416536.
13d.

4 ECF No. 191.

15 Fed. R. Civ. P8(a)(2);Bell Atl. Corp. v. Twomb|\550 U.S. 544, 555 (2007Ashcroft v.
Igbal, 556 U.S. 662, 678—79 (2009).

16 Twombly 550 U.S. at 570.
171gbal, 556 U.S. at 678.

18 Twombly 550 U.S. at 562 (quotin@ar Carriers, Inc. v. Ford Motor Cp745 F.2d 1101, 110
(7th Cir. 1989)) (emphasis in original).
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District courts employ a twetep approach when evaluating a complaint’s sufficienc)
a Rule 12(b)(6) motion to dismiss. The court must first accept aaltnvell-pled factual
allegations in the complaint, recognizing that legal conclusions are not entitled teuthmgasn
of truthX® Mere recitals of a claim’s elements, supported by only conclusory statements,
insufficient?® The court must theroasider whether the wefiled factual allegations state a
plausible claim for relief! A claim is facially plausible when the complaint alleges facts tha
allow the court to draw a reasonable inference that the defendant is lialhle &leged
miscondict??> A complaint that does not permit the court to infer more than the mere poss
of misconduct has “allegedbut not shown-that the pleader is entitled to relief,” and it must
dismissed?
B. Rule 12(g)(2)s procedural bar

| havepartially granted twanotions to dismissubmitted by T.W.C. and RyB4as well
asonesubmitted by Wilmef? Defendants now move again under Rule 12(Pf{6keking to

dismiss six causes of actitimat have been alleged against Ryba, Wilmer, and T.W.C. with

varying consistency since the filing of the June 2018 compiaifiterior Electriccontendshat
Rule 12(g)(2) bars this successive motion to dismiss because these objecteaganable to
191gbal, 556 U.S. at 678—79.

201d.,

211d. at 679.

221d.,

23 Twombly 550 U.S. at 570.

24 SeeECF Nos. 81, 179.

2> SeeECF No. 179,

26 ECF No. 191.

27 See generallfECF Nos. 1, 130, 188.
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Ryba, Wilmer, and T.W.C. in their earlier moticfisDefendantsespondhat any amendment
to Interior Electric’s complaint wipes the slate clean, they have not brought théssivecRule
12(b)(6) motion for purposes of delay, and a ruling on thetrang@romotes judicial
efficiency ?°

Rule 12(g)(2) provides that, “[e]xcept as provided in Rule 12(h)(2) or (3), a party th
makes a motion under this rule must not make another motion under this rule raising a de
objection that was available to the party but omitted from its earlier mofforAhd Rule
12(h)(2) states that a “failure to state a claim defense” may be raised “in anpglaiéalved or
ordered under Rule 7(a); by a motion under Rule 12(c); or at tiaks the Ninth Circuit has
explained, “Rule 12(g)(2) provides that a defendant who fails to assert a faikstetea-claim
defense in a pranswer Rule 12 motion cannot assert that defense in a later pre-answer n
under Rule 12(b)(6),” but must instead raise that defense through the aperugted byRule
12(h)(2)3? The procedural history of this case indicates that Rule 12(g)(2)eadefendaist
Rule 12(b)(6) motion with respect to some, but not all, of Interior Electricsislai

1. Rule 12(g)(2) bars objections tdnterior Electric’s unjust-enrichment,

aiding-and-abetting, quantum-meruit, and promissory-estoppel claimsand
its civil-conspiracy claims against T.W.C.

In its initial complaint Interior Electric sued T.W.C. for dlive of these claims and sue

Ryba forthreeof them (unjust enrichment, civibnspiracyand aiding and abetting]. In its

28 ECF No. 206 at 7-9.

29 ECF No. 224 at 3-5.

0 Fed, R. Civ. P. 12(g)(2).

31 Fed. R. Civ. P. 12(h)(2)(AJS).

32In re Apple iPhondntitrust Litig., 846 F.3d 313, 318 (9th Cir. 201&Jf'd sub nom. Apple
Inc. v. Pepperl38 S. Ct. 2647 (2018).

33 See generallfECF Nos. 1, 130, 188.

at

rfense o

otion

d




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

first amended complaint, Interior Electric added Wilmer as an individual defersdéng him,

in relevant part, for unjust enrichment, civil conspiracy, and aiding and ab#ttieL despite

being on notice of these claims, defendants did not move to dismiss any of them on the grounds

that they were insufficiently pled in either their fistsecond motions to dismids.In their first

motion to dismiss, T.W.C. and Ryba moved to dismiss claims for breach of contract, breach of

the implied covenant, the statutory claims, interference with economic advaagagest TWC
alone), and concert of actidh.l granted that motion in patt. But in their second motion to
dismiss, which now included Wilmand which | also granted in paftdefendants moved to
dismiss the intentionahterference claim on multiple grounds, the unjust-enrichroaimn
because Ryba and Wilmer were immunized as “corporate representatives” of, akd e
civil-conspiracy claim against Ryba and WilmigrNeither motion, however, sought to dismis
the aidingandabetting, quantum-meruit, promissagtgpel, unjustenrichmentor civil-
conspiracyagainsiT.W.C. claims because they were insufficiently pledstrict application of
Rule 12(g)(2) thus bars a successive motion based on those objections.

T.W.C., Ryba, and Wilmer assert that the filing of an amended complaint renders

previous complaints “noexistent™® andthat the Ninth Circuit’'s decision im re Apple iPhone

34 See generalfECF Nos. 130, 188.
35 SeeECF Nos. 55, 137.

36 ECF No. 55.

37 ECF No. 81.

38 SeeECF Nos 137, 179 at 12-13.
39 See generalfECF No. 137.

40 ECF No. 224 at 4. While it is true that “an ‘amended complaint supersedes the original
Ramirez v. @ty. of San BernardindB06 F.3d 1002, 1008 (9th Cir. 2015) (quotiraysyth v.
Humana, Inc.114 F.3d 1467, 1474 (9th Cir. 1997)), it does not follow that all defenses an
objections restart with the filing of each amended complaint. Such a claimowmtercto the
federal rules and established law, which provide that certain defenses aed ivadt asserted
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Antitrust Litigationpermitsmy consideration of their successive Rule 12(b)(6) motfoin it,
the Ninth Grcuit reasonedhat strict application of Rule 12(g)(2) “can produce unnecessaryj
costly delays” andhat appellate courts “should generally be forgiving of a district court’s ru
on the merits of a latBled Rule 12(b)(6) motion* While affirming that Rule 12(g)(2) faciall
bars successive Rule 12(b)(6) motions, the Ninth Circuit held igtattticourts have some
discretion to consider suchnaotion if doing so does not prejudice the plaintiff and expedites
resolution of the cas®.

But the Ninth Circuit neither eliminatelfule 12(g)(2) noblessegre-answemotion
practice that effects death by a thousand cutse Applemerelydeemed it harmless errtar
hear successive Rule 12(b)(6) motions if certaators like a just and speedy resolution of th
casewarrant it** Those conditions are not satisfied hef@st, he prejudice to Interior Electri
is manifest.Interior Electric filed this complaint two years ago and has devoted consideral

time and energy to twice amendihg Considering defendasitRule 12(b)(6) motion now migh

in the first responsive pleading or motiocGee, e.g.Fed. R. Civ. P. 12(b)(28mith v. Idahp392
F.3d 350, 355 (9th Cir. 2004) (“[1]t is well-recognized that personal jurisdiction—unlikectt
matter jurisdictior—may be waived.”)Benny v. Pipesr99 F.2d 489, 392 (9th Cir. 1986) (“A
general appearance or responsive pleading by a defendant that fails to dispute personal
jurisdiction will waive any defect in service or personal jurisdiction.”).

41 ECF No. 224 at 4 (citintn re Apple iPhong846 F.3d at 319).
421n re Apple iPhong846 F.3d at 319.

431d. at 319-20 (determining that the district court’s consideration of a late-filed Rule 12(b
motion was harmless because the defendant’s series of motions were not “filegl for a
strategically abusive purpose,” declining to consider the motions “would haverdigista
delayed resolution,” and “the district court’s decision on the merits of Apple’s RUHER(
motion materially expedited the district court’s disposition of the case, which basefit to
both parties”).
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require further amendment that could, and should, have occurred aiecond T.W.C.,
Ryba, and Wilmer have provided no reason why they did not raise these objections earlig
despite being weaware oftheclaims against thertf. Their successive Rule 12(b)(6) motion
has thus resulted in a “scattershot approach to attacking” Interior Electiicses of action,
“imped[ing] speedy resolution of the cas®.’Numerous district courts have declined to cons
successive Rule 12(b)(6) motions under similar circumstaficemin their numbers and hold
that Rule 12(g)(2how barsthe defendantsmotion to dismiss Interior Electricisnjust-
enrichment, aidingmndabetting, quanturmeruit, promissory-estoppel, and civdbnspiracy

againstT.W.C.claims.

45 Federal Rule 12(g)(2) “contemplates the presentation of an omnibus pre-answer motiof
which the defendant advances every available Rule 12 defense and objection he magt &
assertable by motion.” 5A Charles Alan Wright & Arthur R. Milleederal Practice and
Procedure: Civi2d § 1384 at 726 (1990).

46 Instead, defendants merely assert that they did not bring this motion “for the sole purpg
delay,” which they claim is the “only” reason to disregard a successive petitionRuléer
12(g)(2). ECF No. 224 at 5. But the Ninth Circuit does not cabin Rule 12(g)(2)’s reach tg
successive petitions brought exclusively to delay the proceediegsin re Apple iPhon846
F.3d at 319. Andhedefendants still fail to explain why they did not present these objectiof
sooner, en Interior Electric’s complaint was arguably even less factually clesel

4" Harrell v. City of Gilroy, No. 17€V-05204, 2019 WL 452039, at *8 (N.D. Cal. Feb. 5, 201

48 Seeid.; see alsdHumana Inc. v. Mallinckrodt ARD LL@o. CV 19-6926, 2020 WL 564055
at *12 (C.D. Cal. Aug. 14, 2020) (“The Court declines to dismiss those claims . . . for the
additional reason that Defendant did not raise this contention in its prior motion andrthese
prohibited from doing so here under Rule 12(g)(2M#rio V. v. ArmentaNo. 18€v-00041,
2019 WL 8137140, at *2 (N.D. Cal. Apr. 17, 2019) (“The issues now raised by Defendant
have, and under the Federal Rules should have, been litigated then. Defendants have n¢
any explanation as to whigety failed to raise their current failute-statea-claim defenses in
their first motions to dismiss, or why Plaintiffs should be prejudiced by potential delay i
litigating those defenses at this late datdti),e Packaged Seafood ProdsatitrustLitig., 277
F. Supp. 3d 1167, 1174 (S.D. Cal. Sept. 26, 201T)o refuse to enforce Rule 12(g)(2)’s cleq
command . . . would set a dangerous precedent regarding the ability to continually hamst
plaintiff with wave after wave of motions to dismiss.”)
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2. Rule 12(g)(2) does not bar Ryba and Wilmer’'sbjections to Interior
Electric’s intentional-interference-with -prospectiveeconomic-advantage ang
civil-conspiracy claims.

Ryba and Wilmehave not waived their objections to Interior Electric’s claims for
intentional interference with prospective economic advantage and conspibagver They
sought dismissal for both causes of action before: with respect to the intentterfarence
claim, Ryba and Wilmeargued thatheydid not act outside the scope of T.W.C.’s interest o
with malice toward Interior Electric; and, with respect to the conspidaay cthey claimed
Interior Electric failed to allege the existence of an agreemewimon a viable tort® | agreed
and granted their motion, dismissing Interior Electric’'s amended complaint wjitejutiice>°
Defendants are thus agaiarmitted to seek dismissal of those claagainst Ryba and Wilmer
assuming Interior Electric did not remedy its pleading defects. So | consideathasgents on

their merits.

C. Intentional interference with prospective economic dvantage

To succeed on a claim for intentional interference with prospective economic adyanta

a plaintiff must allege facts demonstrating:

(1) a prospective contractual relationship between the plaintiff and
a third party; (2) knowledge by the defendant of the prospective
relationship; (3) intent to harm the plaintiff by preventing the
relationship; (4) the absence of privilege or justification by the
defendant; and (5) actual harm to the plaintiff as a result of the
defendant’s conduct

49 ECF No. 137 at 7 n.2, 8-9.
SO ECF No. 179 at 6-8.

°11n re Amerco Derivative Litig252 P.3d 681, 702 (Nev. 2011) (quotiichinsky v. Mosa
109 Nev. 84, 87-88 (1993)).
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Rybaand Wilmer generally argue that Interior Electric has merely alleged “paratiélicti that
is not unlawful, andhey asserthatInterior Electric has failed to allege facts supportimgjr
intent to harm or that Interior Electric suffered actual hasnyell as the absence of privilege
justification >

Interior Electric has sufficiently alleged that Ryba and Wilmer both intendetdito a
caused actual harmnder Nevada law, “intent to harm” requires only “a purposeful act as
opposed to mere negéigce or inadvertencé? Interior Electric has cleared that threshold
alleging facts thalemonstraté&oth Ryba and Wilmeourposefully solicited Interior Electric
employees to form a competing subcontractor business, knowing that they could steal Int
Electric’s clients** And Interior Electric has certainly alleged sufficient facts that this wcind
resulted in the loss of customers and contrzict/hile defendants claim that these facts are
merely “consistent” with the claim and “insufficient@ise more than a suspicion of
wrongdoing,®® that is not the test fahese elementsvhich requires facts showing that the
defendantare“substantially certain that interference with a commercial relationship will

occur.”®’

52 ECF No. 191 at 6-8. In their moticdhgdefendants also arguéuat Interior Electric failed ta
allege the existence of a contractual relationship with a third party, but theyoalea that
argument in their replyCompare idat 6,with ECF No. 224 at 5-8. It is thus waived.

3 Las Vegas-Tonopah-Reno Stage Line, Inc. v. Gray Line Tours of S78&%.2d 386, 388
(Nev. 1990).

54 SeeECF No. 188at 9 3841, 45.

%5 See, e.gid. at 17 60 (“These breaches were the beginning of a calculated effort to starv
Interior Electric Nevada of its cash flow so that duld be forced out of business, eliminating
as a competitor to BAMM, and forcing it to leave the Las Vegas market.”); 291 (nottng tha
BAMM used Interior Electric’s work product to complete various projects).

6 ECF No. 224 at 67 (quotingvombly 550 U.S. at 554) (internal quotation marks omitted).

5’ Las Vegas-Tonopah-Reno Stage Line, ["@2 P.2d at 388.
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For purposes of this Rule 12(b)(6) motion, Rgland Wilmer’'s acts were neither

privileged nor justified. While Nevada courts have yet to definitively rule whiefigges or

justifications defeat an intentionaterference claini® Nevada “favor[s] the Restatement view

that where the interference is improper it is not privileg€dli determining whether conduct
“improper,” the Restatement considers severofacincluding the nature of the conduct and
actor’'s motive, the interests of the parties, the public interest in proteaedpfn of action ang
contractual interests, the proximity of the conduct, and the relations between igepart
Interior Hectric has sufficientlypledthat Ryba and Wilmer's conduct was impro@ieging
that the pair funneled cash to form a business with Interior Electric’'s emp|@greealed theil
involvement, and then used Interior Electric’s copyrighted materiatedbits clients and
complete its contrac®. And while Ryba and Wilmer argue that their conduct was justified
privileged because they acted as business managers, resolution of that def@pgpedpriate o
a motion to dismisbecausét requires ne to consider facts not alleged in the compl&ingo |
deny defendant’s motion to dismiss with respedhterior Electric’s claim for intentional

interference with prospective economic advantage.

%8 See From the Future, LLC v. Flowgho. 2:06€V-00203, 2009 WL 10709083, at *3 (D.
Nev. 2009) (“Nevada has not addressed whether an attorney or other business advisor m
liable for tortiously interfering with his client’s contracts.”).

% Las Vegas-Tonopah-Reno Stage Line, [M@2 P.2d at 388 n.1 (Nev. 1996%e also
Nationwide Transpkin. v. Cass Info. Sys., In&23 F.3d 1051, 1055 (9th Cir. 2008) (reciting
that, under Nevada law, absence of privilege means the conduct is “improper” amgl oalyhe
Restatement’s factors totédemine “improper conduct”).

0 Restatement (Second) of Torts § 767 (1979).
61 ECF No. 1 at 11 45, 49-50, 169.
62 See Suchow Borax Mines Consol. v. Borax Conkah F.2d 196, 205 (9th Cir. 1950).
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D. Civil conspiracy

“Actionable civil conspiracy arisewhere two or more persons undertake some cond|
action with the intent ‘to accomplish an unlawful objective for the purpose of harmirgegho
and damage result§> A conspiracy action must be based on an agreement to commit a v
tort.®* Ryba and Wilmer assert that this claim rises and falls with Interior Electrics it
claims against ther?. Because | have held that Interior Electric has sufficiently alleged a ¢
for intentional interference with prospective economic advantage against Rybadlaret, Vis
civil-conspiracy clainsimilarly clears the pleadirgtage hurdle.

Conclusion
IT IS THEREFORE ORDERED that T.W.C., Ryba, and Wilmer's motiotigmiss

[ECF No. 191] is DENIED. Defendants have until Octobe2,2020, to answe¥
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U.S. District-Jddge Jenpifer A. Dors
October 8, 202

63 Guilfoyle v. Olde Monmouth Stock Transfer G385 P.3d 190, 198 (Nev. 2014) (quoting
Consol. Generator-Nev., Inc. v. Cummins Engine €061 P.2d 1251, 1256 (Nev. 1998)).

®41d.; see alsdPhilip v. BAC Home Loans Servicing, L6844 Fed. App’x 710, 711 (9th Cir.
2016) (unpublished) (citingikelberger v. ®lotti, 611 P.2d 1086, 1088 (Nev. 1980)).

5 ECF No. 191 at 10 (“Plaintiff's civiljeonspiracy claim against Ryba and Wilmer also fails
a matter of law since it is not based on a viable™jort.

% Fed. R. Civ. P. 12(a)(4)(A).
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