Board of Tru

10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

q

stees of the Painters and Floorcoverers Joint Committee et al...r Structures Inc. et al D

Case 2:18-cv-01364-GMN-EJY Document 62 Filed 11/30/20 Page 1 of 15

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

BOARD OF TRUSTEES OF THE PAINTEF)
AND FLOORCOVERERS JOINT

COMMITTEE, et al., Case No.: 2:18v-01364GMN-EJY

Plaintiff, ORDER

VS.
SUPER STRUCTURES INC., et al.,

Defendans.

Nl N N N N N N N N

Pending before the Court is the Motion for Summary Judgment, (ECF No. 44), file
Defendants Super Structures, Inc. (“SS1”) andSuper Structures Inc. (“SS2”), Tracey Reynolds
Robert Reynolds, and Western National Mutual Insurance Con{pahgctively,
“Defendants™). Plaintiffs Board of Trustees of the Painters and Flowerers JoinCommittee,
et al (collectively, “Plaintiffs”), filed a Response, (ECF No. 52), and Defendants filed a Rep
(ECF No. 57.

Also Pending before the Court is Plaintiffs’ Motion for Summary Judgment, (ECF No.

Also pending before the Court is Plaintiffs” Motion to Strike, (ECF No. 59), regarding
Defendants’ Reply, (ECF No. 57), to Defendants’ Motion for Summary Judgment, (ECF No.
44). Defendants filed a Response, (ECF No. 60), and Plaintiffs filed a Reply, (ECF No. ¢

Also pending before the Court is Defendamt®tion for Leave to File Excess Pages,
(ECF No. 56), regarding their Motion for Summary Judgment, (ECF No. 44). Plaintiffs d

file a Response.
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For the reasons discussed below, the CBBRANT S Plaintiffs” Motion for Summary
JudgmentPENIES Defendants’ Motion for Summary Judgment, DENIES as moot Plaintiffs’
Motion to Strike, andDENIES as moot Defendants’ Motion for Leaveto File Excess Pages.

l. BACKGROUND

This case arises out of Defendants’ alleged creation of a sham company to avoid payment

obligations under the Employee Retirement Income Security Act of 1974, 29 U.S.C. 881

et seq(“ERISA”). Defendant Super Structures, Inc. (“SS1”) is a now-defunctNevada
corporation, formerly ownednd operated by Defendants Tracey and Robert ReyriGle.
Dissolution, Ex. 58 t®1s.” MSJ, ECF No. 50-60)Defendant Super Structures Inc. (“SS2”),
which is presently owneand operatelly Tracey and Robert Reynolds, is a Nevada
corporation that came into existence approximately eighteen months after SS1 digsotved
Inc., Ex. 59 TcPls.” MSJ, ECF No. 50-61). Plaintiffs are several construction-related
employeebenefit trusts and associations who bring this action seeking to hold SS2 and t
Reynolds’ liable for SS1°s alleged unpaid ERISA contributions. (Compl. 4 5-7).

SS1 was incorporated on November 13, 2003, by Robert ReynoldesageRt and
Secretary, anahon-partyGeorge Kelesis, abreasurer, however Kelesis had no ownership
interest in S$. (Art. Inc., Ex. 1 td?ls.” MSJ, ECF No. 50-3); (Tracey Dep. 14:15:25, Ex. 5
to Pls.” MSJ, ECF No. 5097 On April 5, 2007, Robert transferred all of his interest in SS1
Tracey, making Tracey thelsaharcholder. (Dec. 2016 Minutes, Ex. 9 to PI’s MSJ, ECF No.
50-11). SS1 used officesd a warehoudecated at 6327 Dean Martin Drive and lzad
mailing address 88395 S. Jones, #297, Las Vegas 89146. (Art. Inc., EXPIk.tdVISJ);
(Robert Dep. 720-11, Ex. EE to Defs.” MSJ, ECF No. 44-1). SS1 primarily undertook multi
million-dollar construction projects on the Las Vegas Strip, and thus was required to use
workers. (Robert Dep. 28:167, Ex. EE to Defs.” MSJ); (Tracey Dep. 1013-10821, Ex. FF.
to Defs.” MSJ, ECF No. 46).
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On November 92005, SS1 signed a collective bargaining agreement (the “CBA”) with
the International Union of Painters and Allied Trades, District Council 15, Painters Local
(the “Union”) and the Painting and Decorating Contractors of America, Southern Nevada
Chapter (“PDCA”). (CBA Signatures, Ex. 21 #®ls.” MSJ, ECF No. 50-23 Under the terms
of the CBA, SS1 was obligated to submit written reports stating the identities and hours
of employees performing labor covered by the CBA and to pay fringe benefit contributior
Plaintiffs based on those hours. (See CBA, Ex. 206 MSJ, ECF No. 50-22).

The CBA states that its provisions remain in effect from July 1, 2004, through Jung
2007. (d.). However, under the CBA’s Duration Clause, the CBA renewed annually “unless
written notice of desire to cancel or terminate the Agreement is served by either party up
other not less than sixty (60) and not more than (90) days prior to June 30, 2007, or Jun
any subsequent contract year.” (Id. at 0026). Notably, the CBA requires notice to the Union,
not employee benefit fundsThe CBA also includes a Preservation of WGtkuse, which
applies the CBA to other business entit@med, managed, or controlled by those whoexivr]
managd, or contrdled SS12 (Id. at 0013).In January of 2007, SS1 assigned its bargaining
rights to PDCA, authorizing it to represent SS1 in labor negotiations with the Union undg

CBA. (Assignment, Ex. 260 Pls.” MSJ, ECF No. 50-28).

1 The CBA is an agreement between the Union and the PDCA, on behalf of SS1B£Sat0001, Ex. 20 to

Pls.” MSJ, ECF No. 50-22). The Duration Clause requires netif intent to terminate by one party upon the
other. (Id. at 0026). Therefore, in order for SS1 to terminate the CBA, they must serve notice torthth&nig
other party to the contract.

2 The Preservation of Work clause states: “To protect and preserve, for the employees covered by this
Agreement, all work they have performed and all work covered by this Agreement, and to prevent amy d
subterfuge to avoid the protection and preservation of such work, it is agreed as follows: If the Employer
performs on site construction work of the type covered by this agreement, under its own name, the hamg
another, as a corporation, company, or partnership, or other business entities including ajoe)twkarein
the Employer, through its officers, directors, partners, owners, or stockholders, exercises diraditlgably
(through family members or otherwise), management, control, or majority ownerstigrntiseand conditions
of this agreement shall be applicable to all such work.” (CBA at 0013, k. 20 to P1.’s MSJ, ECF No. 50-22).
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In June of 2009the Reynolds decided to close their business because, despite thei
continued bidding, SS1 was not being awarded any projects. (Tracey Dep-Z3)EA. FF to
Defs.” MSJ). Additionally, the Reynolds’ son suffered a severe worglace injury on June 26,
2009, further prompting them to end the busindds6@:8-16). On August 31, 2009, SS1 lai
off its administrative staff.ld. 65:12-18). SS1 did not renew its lease on the Dean Martin
property, and cleared out the office and warehouses, either giving away or storing comp
property, such as vehicles, construction toas] office supplies. (Robert Dep. 71:25:7, EX.
EE to Defs.” MSJ). On June 14, 201@juring a special meeting of stockholders and directo
SS1 formally decided to close its business and distribute its remaining assets to Tracey.
2010 Minutes, Ex. 49 tBls.” MSJ, ECF No. 51). SS1 filats Certificate of Dissolution on
October 31, 2011(Cert. Dissolution, Ex. 58 tBls.” MSJ).

On Odober 14, 2009Traceysent a letter ttdMartha Moore, the Administrative Manage
for the Painters and Decorators Joint Commiftee“‘Joint Committee),? as noticehat they
were going out of busines©O¢tober Letter, Ex. 3tb Pls.” MSJ, ECF No. 50-36)While
“Local No. 159” was included in the address, Martha Moore worked for the Joint Committee,
and was not employed by thmion. (d.). (See also Pfundstein Dep. 25:26, 39:2340:9,

EX. 24 toPls.” MSJ, ECF No. 26). The Union has no record of receiving the letter dated
October 14, 2009. (Lamberth Decl. § 8, ECF Ne2h0On March 30, 201Z;racey sent a
letter to Michelle Erdahl at the Employee Painter’s Trust; care of Zenith Administrators,

stating that SS1 is “OUT OF BUSINESS.” (March Letter, Ex. 37 t®ls.” MSJ, ECF No. 50-

3 The Painters and Decorators Joint Committee is the predecessor in interest to Péainéfs and
Floorcoverers Joint Committee. (P1.’s MSJ 8:21-25). The Joint Committees is an employee benefit trust fun
entitled to contributions from SS1 pursuant to the CBAjthista separate entity from the Union. (Pfundstein
Dep. 39:2340:9, Ex. 24 to P1.’s MSJ, ECF No. 26).

* The Employer Painter’s Trust is another Plaintiff trust fund to this action, but is also a separate entity from thg
Union. (Konys Dep. 42:1@5, Ex. 36 to P1.’s MSJ, ECF No. 50-38).
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39). This letter was also sent to Martha Moore, as well as Tom PfunastieenPDCA? (Id.).
The Union has no record of rez@ag the letter dated March 30, 2012. (Lamberth Decl. | 8,
ECF No. 502).

On May 27, 2013, Tracey Reynojddong with non-party Carol Downing, filed Article
of Incorporation with the Nevada Secretary of State to establish an entity called Super
Structires Inc. (“SS2”), identifying Tracey as President and Director and Downing as
Secretary.(Art. Inc., Ex. 59 TaPls.” MSJ, ECF No. 50-61 In October of 2015, Downing
resigned and sold her shares back to, 8&king Tracey the sole shareholdgobert became
Secretary.Qct. 2015Minutes, Ex. 63 t®ls.” MSJ, ECF No. 50-65); (Nov. 2015 Minutes, E)
64 toPls.” MSJ, ECF No. 50-66)SS2’s office is located at 2600 South Rainbow, Unit 204, but
uses the same mailing address as SS1. (Art. Inc., Ex. B Td1SJ);(Robert Dep. 80, Ex.
EE to Defs.” MSJ). SS2’s work primarily consists of small, off48p, non-unionobs (Robert
Dep. 102:15, Ex. EE to Defs.” MSJ). While Traceycontacted the Union about a CB3S2
ultimately decided not to be a sigogy in order to compete with the other off-Strip, non-unig
contractors(Tracey Dep. 103:4112:15, Ex. 5 tdls.” MSJ). Plaintiffs now seek unpaid fring
benefits originally owed by SS1 from SS2. (See genekddlyMSJ, ECF No. 50).

1. LEGAL STANDARD

The Federal Rules of Civil Procedure provide for summary adjudication when the
pleadings, depositions, answers to interrogatories, and admissions on file, together with
affidavits, if any, show that “there is no genuine dispute as to any material fact and the movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Material facts are those that

may affect the outcome of the caSee Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248

> The PDCA is also a separate entity from the Union. (Pfundstein Dep94Bs5 24 to P1.’s MSJ).

® The only difference in the entities’ names is the removal of the comma between “Super Structures” and “Inc.,”
which was accidental. (Tracey Dep. 84.3Ex. FF to Defs.” MSJ, ECF No. 46).
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(1986). A dispute as to a material fact is genifitigere is a sufficient evidentiary basis on
which a reasonable fatinder could rely to find for the nonmoving par§ee id. “The amount
of evidence necessary to raise a genuine issue of material fact is enough ‘to require a jury or
judge to resolvehe parties’ differing versions of the truth at trial.”” Aydin Corp. v. Loral
Corp, 718 F.2d 897, 902 (9th Cir. 1983) (quotiFgst Nat’l Bank v. Cities Serv. Co., 391 U.S.
253, 28889 (1968)). “Summary judgment is inappropriate if reasonable jurors, drawing all
inferences in favor of the nonmoving party, could return a verdict in the nonmoving party’s

favor.” Diaz v. Eagle Produce Ltd. P’ship, 521 F.3d 1201, 1207 (9th Cir. 2008) (citing Unite

States v. Shumway, 199 F.3d 1093, HA®B(9th Cir. 1999)). A principal purpose of summalry

judgment is “to isolate and dispose of factually unsupported claims.” Celotex Corp. v. Catrett,
477 U.S. 317, 3224 (1986).

In determining summary judgment, a court applies a bushgting analysis. “When
the party moing for summary judgment would bear the burden of proof at trial, it must co
forward with evidence which would entitle it to a directed verdict if the evidence went
uncontroverted at trial. In such a case, the moving party has the initial burden of establij
the absence of a genuine issue of fact on each issue material to its case.” C.AR. Transp.
Brokerage Co. v. Darden Rests., |13 F.3d 474, 480 (9th Cir. 2000) (citations omitted).
contrast, when the nonmoving party bears the burden oingrtdive claim or defense, the
moving party can meet its burden in two ways: (1) by presenting evidence to negate an
essential element of the nonmoving party’s case; or (2) by demonstrating that the nonmoving
party failed to make a showing sufficient toabsikh an element essential to that party’s case
on which that party will bear the burden of proof at trial. See Celotex Corp., 477 U.S-at 3
24. If the moving party fails to meet its initial burden, summary judgment must be denieq
the court need n@onsider the nonmoving party’s evidence. See Adickes v. S.H. Kress & Co.,

398 U.S. 144, 15%0 (1970).
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If the moving party satisfies its initial burden, the burden then shifts to the opposing

party to establish that a genuine issue of material fact exists. See Matsushita Elec. Indus
Zenith Radio Corp., 475 U.S. 574, 586 (1986). To establish the existence of a factual di
the opposing party need not establish a material issue of fact conclusively in its favor. It
sufficient that “the claimed factual dispute be shown to require a jury or judge to resolve tf
parties’ differing versions of the truth at trial.” T.W. Elec. Serv., Inc. v. Pac. Elec. Contractof
Ass’n, 809 F.2d 626, 631 (9th Cir. 1987). However, the nonmoving party “may not rely on
denials in the pleadings but must produce specific evidence, through affidavits or admiss
discovery material, to show that the dispute exists,” Bhan v. NME Hosps., Inc., 929 F.2d 1404
1409 (9th Cir. 1991), and “must do more than simply show that there is some metaphysical
doubt as to the material facts.” Orr v. Bank of America, 285 F.3d 764, 783 (9th Cir. 2002)
(internal citations omitted). “The mere existence of a scintilla of evidence in support of the

plaintiff's position will be insufficien” Anderson, 477 U.S. at 252. In other words, the

5. Co.

Spute,

S
ne

S

sible

4,

nonmoving party cannot avoid summary judgment by relying solely on conclusory allegations

that are unsupported by factual d&ae Taylor v. List, 880 F.2d 1040, 1045 (9th Cir. 1989),

Instead, the oppd®n must go beyond the assertions and allegations of the pleadings an

forth specific facts by producing competent evidence that shows a genuine issue feedrial.

Celotex Corp., 477 U.S. at 324.

At summary judgment, a court’s function is not to weigh the evidence and determine {

truth but to determine whether there is a genuine issue forSealAnderson, 477 U.S. at 249.

The evidence of the nonmovant is “to be believed, and all justifiable inferences are to be drawn
in his favor.” Id. at 255. But if the evidence of the nonmoving party is merely colorable o}

not significantly probative, summary judgment may be granted. Sae2d49-50.
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1.  DISCUSSION

Plaintiffs allege that since August 1, 2009, SS1 has not submitte@mryance reports
or tendered payment to Plaintiffs for their work. (See generally Compl., ECF No. 1). Pla
filed their Complaint on June 24, 2018, bringing the following causes of action: (1) breac|
contract against all Defendants; (2) violatiof ERISA against all Defendants; (3) personal
liability against Tracey and Robert Reynolds; (4) demand for relief on bond against Wes
National Mutual Insurance Company; and (5) payment of labor indebtedness against Dg
Roe Defendants. (Id.

In their Motion for Summary Judgment, Plaintiffs seek a declaratory judgment that
CBA is still in effect and SS2 mitherbound by the Preservation of Work clause or as the §
ego of SS1(See generallpls, MSJ, ECF No. 50). Plaintiffs also seek damagethe
amount of $188,448.47, plus feasl costs, for SS2’s failure to remit fringe benefit
contributions pursuant to the CBA, trust agreements, and ER(BIA. MSJ 2:9 -13, 20:21
22, 26:45, ECF No. 50). In contrast, Defendants claim not only that the CBA is no longg
effect, but alsehat SS2 is not the alter ego of SS1. (Defs.” MSJ, 1:6-24, ECF No. 44).
Additionally, Defendants assert a defense of lacheés29:11-30:4).

A. Defendants’ Laches Defense

As an initial matter, Defendants assert that Plasitdfaim is barred by laches, allegin

that because Plaintiffs did not bring this suit until 2018, Defendants were prejudiced and

been prevented from substantially defending this case. (Id.). Plaintiffs seek to strike a p

" The Court groups its discussion of Plaintitsaims for damages. Here, breach of the CBA and ERISA ea
authorize the same claim to unpaid fringe benefit contributions. See Laborers GQbe@antact Admin. Trust
Fund v. Uriarte Clean-Up Service, Inc., 736 F.2d 516 (9th Cir. 1984). Any distinction betweeanrttzeisinot
relevant to the Court's summary judgment analysis.

8 “The Plaintiffs have not moved for summary judgment against Tracey Reynolds, Robert Reynolds, or Western
National Mutual Insurance Company in this Motion [sic].” (Pls.” MSJ 2:26-27, ECF No, 50).
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of Defendants’ laches defense because evidence has been introduced in violation of Federal
Rule of Civil Procedure 26(a)(1)(A)(i?)(Mot. Strike 14:1416).

The doctrine of laches applies “to claims of an equitable cast for which the Legislature
has provided no fixed time limitation.” Petrella v. Metro-Goldwyn-Mayer, Inc., 134 S. Ct.
1962, 1973 (2014). Laches is an affirmative defense listed with, but discrete from, the s
of limitations under the Federal Rule of Civil Procedure 8(c). Sext tB74. Further,
observing that laches “may have originated in equity because no statute of limitations applied,”
the Supreme Court has held “that laches should be limited to cases in which no statute of
limitations applies.” Id. at 1973.

“In ERISA actions, federal courts employ a state statute of limitations. ” N. California

Retail Clerks Unions & Food Employers Joint Pension Trust Fund v. Jumbo MarketS80m¢.

F.2d 1371, 1372 (9th Cir.19905pecifically, courts apply the state statute of limitations fol
bringing contract actions, which in Nevada, is six years. See, e.g., Feikes v. Cardiovascl
Surgery Associates Profit Sharing Plan, Trust, No. 284724-LDG-GWF, 2013 WL
6205424, at *5 (D. Nev. Nov. 26, 2013) (citiRtanagan v. Inland Empire Elec. Workeérs
Pension Plan & Trus® F.3d 1246, 1247 (9th Cir. 1993); NRS § 11.190(1)(b). Therefore,
Defendants’ laches claim is inapplicable.’® Because Defendds laches claim is inapplicable as
a matter of law, and the allegations in support thereof are irrelevant, the Court denies ag
Plaintiffs’ Motion to Strike.
I

I

9 Rule 26(a)(1)(A)(ii) requires parties to disclose “a copy—or a description by category and locatiohall
documents . . . that the disclosing party . . . may use to support its claims or defenses.”

10 Moreover, Plaintiffs brought their claim well-within the appropriate statute @fliions. On July 24, 2018,
Plaintiffs filed their Complaint alleging that SS2 avoided its ERISA obligations. (Se@IC23:14). However,
SS2 was not even created until May 27, 2013, which is less than six years before Plaintiffs brought this
(SeeArt. Inc., Ex. 59 To Pls.” MSJ).
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B. Termination of the CBA

Plaintiffs may bring a cause of action under ERISA to enforce terms in a collective
bargained agreement that require an employer to make contributions to a multiemployer
29 U.S.C. § 1145; Trustees of Screen Actors Guild-Producers Pension Health Plans v.
Inc., 572 F.3d 771, 776 (9th Cir. 2009) (“In our view, 8 1145 imposes no independent
obligation upon employers; it merely provides a federal cause of action to enforce pre-e
obligations created by collective bargaining agreenignts[Courts]interpret ollective
bargaining agreements, includitigpse establishingRISA plans, according to ordinary
principles of contract law M&G Polymers USALLC v. Tackett, 574 U.S.427, 435 (2015).

In the Ninth Circuit, courts must strictly construe the terms of a collective bargainir
agreement, as long ao#e terms are clear and unambiguous. Irwin v. Carpenters Health
Welfare Trust Funds for Californi@45 F.2d 553, 557 (9th Cir. 1984gven terms
automatically renewing a CBA are enforceabliney are sufficiently definitdd.

For example, inrwin, the Ninth Circuit found that a clause in the CBA establishing
sixty-day notice requirement for terminating the automatic renewal term of the CBA was
specific and‘narrowly tailored.” Id. at 556'' Because the CBA clearly and unambiguously
stated anotice period, when the employer gave notice outside of that period, the Court fo
that neither the CBAor its renewal period hadrminatedld. at 556-57.

In the present case, the CBA requires written notice of a desire to termin@@Aheot
less than sixty days, but not more than ninety days, before Junarihlly (CBA, Ex. 20 to
Pls.” MSJ. This termination clause is similar to the clause at isstravin because it specifie

theexclusiveperiod in which a party may give notice to terminate the CBA. See Irwin, 74!

1 The clause at issue in Irwémted: “The Agreement shall remain in full force and effect from the 15th day of

ly
plan.

NYCA,

fisting

19

and

und

JJ

Ul

June, 1971, through the 15th day in June, 1974, and shall continue thereafter [sic] unless either party within sixi

(60) days prior to the 15th day of June, 1974, or sixty (60) days prior totthdahbof June of any subsequent
year serves writh notice on the other of its desire to change, modify, amend or supplement is Agreement.”
Irwin v. Carpenters Health and Welfare Trust Funds for California, 745 F.2d 553, 556 (9th Cir. 1984)
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F.2d at 556. As such, the Court finds it to be clear and unambiguous that in order to
successfully terminate the CBA, SS1 needed to servdritta with notice between sixty and
ninety days before June 30th. Plaintiffs argue that Defendants dsémretnotice upon the
Union within the prescribed time period, and actually, never served the Union with notice
any time. Gee generallpls.” MSJ, ECF No. 50)LamberthDecl. § 8)“I have searched the
Union’s records and I am not aware of any notice of termination from Super Structures. I am
informed that the Defendants have produced letters in this case dated October 14, 2009
March 30, 2010. The Union has no recof@ver receiving either letter.”). Strictly construing
the CBA’s unambiguous Duration Clause, the Court agrees.

Defendants have provided no evidence that they served the Union with written no
SS1’s desire to terminate the CBA between sixty and ninety days béfoee3th of any year.
Defendantonly present evidence of two written notices: (1) a letter sent on October 14, }
addressed to the Joint Committee and the Utaadhe attention of Martha Moore; (2) a letter
sent on March 30, 20, which was addressed to the Employer Painter’s Trust,*? the PDCA,
and the Uniono the attention of Martha Mooté (October Letter, Ex. 34 tBls.” MSJ);

(March Letter, Ex. 37 t®ls.” MSJ). However, the evidence indicates that Martha Moore i

a Union employee; she works for the Joint Committee, which is a separate entity from the

12 The letter was addressed to the Employer Painter’s Trust to the attention of Michelle Erdahl, care of Zenith
Administrators. March Letter, Ex. 37 to P1.’s MSJ, ECF No. 50-3%

13 Defendants claim to have also sent a letter notifying the Union that they were going out of business or
September 2, 2009. (P1.’s MSJ 5:6-7). However, Defendants provide no evidence of this letter. The only o
written correspondence provided by Defendants, again addressed to both the Joint Committee and the |
does not include a date and is attached to an email that Tracey ggnildm, 2018. (Letter, Ex. MM to Defs.’
MSJ, ECF No. 49-3). However, even assuming that this dateless letter was the one from SepB&tdeit 2
still does not constitute proper notice because it was sent well more than ninety daysJpner36th.
Similarly, Defendants claim that Tracey notified PDCA employee Tom Pfundstein of SS1°s closure through a
phone conversation on October 20, 2009. (Defs.” MSJ 17: 4-7). However, not only was this call not written
notice as required by the CBA, but Pfundstein does not work for the Union, and the date of the call was
than ninety days before the termination period. (Pfundstein Dep-9 &% 24 to P1.’s MSJ).
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Union. (See October Letter, Ex. 34Rts.” MSJ); (Pfundstein Dep. 25:1%7, 39:2340:9, EX.
24 toPls.” MSJ). Similarly, the Employer Painter’s Trust and PDCA are also separate entities
fromthe Union. (Pfundstein Dep. 40% EX. 24 taPls.” MSJ). As a result, a letter received |
Martha Moore, the PDCA, or the Employer Painter’s Trust would not constitute receipt by the
Union. Therefore, theresino evidence that thénion receiveceither of these letters, and in
fact, the Union denies ever receiving a leftem SS1 dated October 14, 2009, or March 30
2010. (See Lamberth Decl. 1@Bs.” MSJ). Further, even if the Union received one of the
letters, it would still not constita proper notice, because neither letter waswsehin the
correct time periodbothletters are dated one than ninety days from June 36th.

Defendants argue thahder the holding ofarpenter’s S. Cal. Admin. Corp. v. Russell,
726 F.2d 1410 (& Cir. 1983), SS1 successfully terminated the CBARUBsel] the employer
failed to provide written notice within the correct tiperiod to cancel his union contract. &d.
1412. Instead, the employer notified the union that his company was going out of busing
during an in-person meeting with union represgvea, which the union recordedd. In this
limited circumstance, the Ninth Circuit found that that the employer successfully terminaj
CBA when the business dissolvéd. at 1414.

While Russell presents an exception to Irisimandateof strictly interpreing the clear
terms in a CBA, it is aarrow one, limited to the specific facts in Russell. For example, c¢g
to the Court’s decision in Russellwas the fact that the employer still notified the union direg
albeit orally, and the@nion preserved a written record of that notldeat 1414. However, the
determinative facts iRusselldo not mirror the present case. Most notably, there is no
evidence that the Union was evBrectly notified, orally or in writing, of SS1°s desire to

terminate the CBA. ikewise, the Uniorhas no written record afs own concerning SS1°s

14 Defendants argue that the March 30, 2010, letter arrived in April of 2010, which is within thepedtice
established in the CBA. However, Defendants provide no evidence of when the letter was receivetipar.
(P1.’s MSJ 16:20-21).
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decision to go out of business. Thus, the narrow exception in Russell does not apply. In
the Court strictly construes the clear and unambiguous terrhs @BA. Accordingly, the
Court finds that Plaintiffs have met their burden to show that the CBA is still in b#eatse
Defendants failed to create a genuine issue of materiabetbwhetherit was terminated.

Included in the CBA is the Preservation of Work Clause, which Plaintiffs ampu@ses
the obligations in the CBA on SS®1s.” MSJ 24:21-22). In theNinth Circuit, courts enforce
preservation of work clauses. Building Materials and Construction Teamsters Local No.
Granite Rock C9.851 F.2d 1190, 1197 (9th Cir. 1988). In this case, the Preservation of \
Clause applies the CBA to other businesses owned, operated, or managed by the owne
operators, or managers of SS1, as long as that other business performs the type of worl
by the CBA. The CBA covers painting, wall covering, drywall finishing, paint making, sig
and display, scenic art and design, and metal polishing work in the Nevada counties of (
Lincoln, Nye, and Esmerelda. B&@ at 2-6, Ex. 20 toPls.” MSJ). SS1 and SS2 both perform
the type of work described in the CBA(See, e.g., Robert Dep. 3751 89:15-17, Ex. EE to
Defs.” MSJ (indicating both SS1 and SS2 did dry-wall work)).

Additionally, because SS1 and SS2 are both owned, operated, and managed by T
and Robert Reynolds, the Preservation of Work Clause binds SS2 to th¥ G8Aalso Boar
of Trustees of Glazing Health and Welfare Fund v. Z-Glass, Inc., Noc2:07638-JAD-
NJK, 2020 WL 400498, at *6 (D. Nev. July 15, 2020). (finding tiveltereZ-Glass and ZSW

shared owners and@lass signed a CBA, but went out of business, ZSW was still bound

15 Defendants contend that SS2 performs qualitatively different work than SS1, citing diffénemiies point,
location, and union participation, but never claint 8%2’s work is outside the scope of the CBA. (S@efs.’
Reply 3:94:10, ECF No. 57).

16 The parties do not dispute that SS1 and SS2 had common ownership and management; the parties d

whether SS1 and SS2 had interrelated operations, which has implications for alter ego analysigrbut not
whether the Preservation of Work Clause applies.[(8ée’ Reply 2:11-15).
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the CBAthrough the work preservation clause). Finally, Defendants do not cPhiesiffs’
argument that the Preservation of Work Clause binds SS2 to thé'CBécordingly, the
Courtfinds that there is no genuine dispute of material fact that the CBA remains in effeg
grants summary judgment in favor of Plaintifégardingits request for @eclaration that SS2

is bound by the CBA®

t and

In addifon toadeclaratory judgment, Plaintiftdsoask the Court to award damages for

SS2s unpaid fringe benefcontributionsthe assoiatedinterest, and liquidated damag¥s.

(Pls? MSJ 30:1216). Plaintiffs retainedBerry & Co. CPA’s, Ltd. (“Berry & Co.”) to conduct

a payroll compliance audit of SS&anning fromApril 1, 2012, through November 30, 20208|.

(See generally Decl. David Berry 1 7, ECF No. 50-1). Berry & Co. completed the audit l
on documents provided by SS2 during disco¥gthatshowed hours worked by SS2
employees doing labor covered by the CBA. 1 6). AccordinglyPlaintiffs submitted audit
schedules for SS2 demonsingtdelinquent fringe benefit contributions, interest, and

liguidated damage$SeeAudit Schedule, Ex. 70 to Pls.” MSJ, ECF No. 50-72). The audit

17 Defendants only claim that the CBA as a whole had been terminated, and thus does not apply; ®dfdng
not present an argument concerning the applicability of any specific clauses should thev@B¥in force.

18 The Court need not determine if SS2 is bound to the CBA because it is SS1°s alter ego, because SS2 is already
bound to the CBA under the Preservation of Work Clause.

19 The CBA states:Employers failing to submit monthly reports as provided for above [sic] shall be assess¢
liquidated damages equal to five percent (5%) of the amount due on a monthly basis.” (CBA at 0012, Ex. 20 to
Pls.” MSJ). Further, 29 U.S.C. 8§ 1132(g)(2), orders the court to award the unpaid contributions, interest ¢
unpaid contributions, and liquidated damages under the CBA when a fiduciary brings an action for dif on
of an ERISA plan under 29 U.S.C. § 1145.

20 The damages calculation represents the damages sustained datie-beriod covered by the audit.

21 <“Through discovery the Plaintiffs obtained the following records from Super Structures, which were thg
provided to Berry & Co. for the purpose of completing the Audit: Job Ledger Report for the Feary 1, 2013,
through November 30, 2018 (printed 12/4/18) (DEFENDANTS0938-1113); Job Ledger Report From May
2013, through November 30, 2018 (printed 2/7/19) (DEFENDANTS2985-3859Employee List
(DEFENDANTS1 141-1161); SS2 Employee List (DEFENDANTS1 162-1164); SS2 Cost Code List
(DEFENDANTS 1165-1167); SS2 Job Ledger Reports and SS2 Payroll Journals with Job Info 2013-201
(DEFENDANTS1 165-1743).(Decl. David Berry 1 6, ECF No. 50-1).
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schedule identifies $13296.59 in delinquent fringe benefit contributions, $24,652.86 in
interest, and $31,699.02 in liguidated damages for a total damages claim of $188,448.4]
(Audit Schedule, Ex. 70 to Pls.” MSJ); (Decl. David Berry § 7). Defendants failed to contest
these amunts in their Response to Plaintiffdotion for Summary Judgment. As such, the
Court finds that Plaintiffs have met their burdershow the amount oécoverablalamages in
iIssueand gants summary judgmeit favor of Plaintiffsfor thedemonstrated unpaid fringe
benefit contributions, interest, and liquidated damages in the amount of $188,448.47.

V. CONCLUSION

IT ISHEREBY ORDERED that Plaintiffs Motion for Summary Judgment, (ECF Na.

50), isGRANTED.

IT ISFURTHER ORDERED that Defendants” Motion for Summary Judgment, (ECF
No. 44), isDENIED.

IT ISFURTHER ORDERED that Plaintiffs’ Motion to Strike, (ECF No. 59), is
DENIED as moot.

IT ISFURTHER ORDERED that Defendants’ Motion for Leave to File Excess Pages,
(ECF No. 56), iDENIED as moot.

IT ISFURTHER ORDERED that within twenty-one days of the entry of this Order
Plaintiffs shall file a Status Report explaining the pendency of its remaining cldims. |
Plaintiffs intend to pursue its claims against Tracey Reynolds, Robert Reynolds, and We
National Mutual Insurance Compariien the parties shall file a Proposed Joint Pretrial Or,
within thirty days of the entry of thiSrder.

DATED this 30  day of November, 2020.

At/

GIoria@Navarro District J‘udge

United Siates DistricEourt
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