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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

GUS REDDING Case N02:19¢v-00412JCM-EJY
Plaintiff,
ORDER
V.
SOC, LLC
Defendant.

Before the Couris Defendant’'s Motion to CompdDiscovery for Fees and Costs, a
Motion to Extend Discovery (Second Request). ECF No. 38. The Court has reviewed Defg
Motion, Plaintiffs’ Opposition (ECF No. 40), and Defendant’s Reply (ECF No. 43). The Csu
held a lengthy hearing on June 30, 2020 (the “Hearing”) regarding Defendant’s Motion to
through which the Court resolved some of the issues presented therein. The transbey
proceeding is th&€ourt’'s Order with respect to Defendant’s Integabory Nos. 18 and 20, a
Request for Production No. 30At the conclusion of thelearing, Plaintiff was ordered to gath
certain information after which the parties were to meet and confedneg®efendant’'s Requeqg
for Production Nos. 4 and 5. The parties were also ordered to present a revised discovery]
scheduling ordeif one could be agreed upon. If the parties could not agregatheswere ordere(
to submit their respective positions to the Court on or before July 14, 2020. The Court has
the Joint Status Report it ordered. (ECF No. 54).

As representedn the Joint Status Repolaintiff disclosedthe electronigplatforms on
which he and Ms. Glovgwho has an EEOC Charge pending against Defepndantmunicated.
Specifically, Plaintiff identified text messaging as his “primary mode of written communicat
with Ms. Glover. Id. at 2. However, messages dating back more than 30 days are not st

Plaintiffs phone. Thus, the parties agree that a subpoena to the telecommunicatiothesr

L Defendant’s Motion as to these discovery requeatggranted in part and denied in part.
2 Plaintiff and Ms. Glover live together and are raising children together.
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(AT&T) will be required to obtain additionalxemessagesld. at 3 and 4.Despite this agreemer
three disputes remain regarding disclosure of Plaintiff's electromerwinications with Ms. Glove

These include: (1)vho shouldfirst review the response to the subpqg€gi2a whether thecurrent

datesfor the depositions for Plaintiff and Ms. Glover should be vacated; andyli@iher there

should be an extension of discovery deadlines.

Plaintiff states thatis counsl should “be permitted first review” of documents produce
AT&T. Plaintiff further states that h#oes not object to an extension of discovery; howews
contendghat his deposition and the deposition of Ms. Glover, scheduled for the week 0D,)
2020,should proceed as planned. Plaintiff agrees that “both witnesses” maydeptsed as {
any documents later recovered through subpoenas |d. dt 45.

Defendant argues thah extension of discovery is proper to allow {d).the production o
AT&T documents responsive to Defendant’s Requests for Production 4 @)gétential review

of these documents by the Court or a special mamtelr (3) thedepositions of Plaintiff and M

Glover after the documents produced pursuanRequests Nos. 4 and 5 occuaied after the

“subpoena issued to a movie production company for records relating to Plaintiff” has beesdr

Id. at 3. Defendant states that it is inefficient to depose Plaintiff and Ms. Glacer Defendant

proposes new scheduling deadlines including a discovery cutoff date of October 15,
disposition motion deadline of November 16, 2020, and a pretrial order due date of Decer
2020. Id. at 4.

This Order addressd3efendant’'sRequest for Production Nos. 4 and 5, the extensig
dates in theliscovery plan and scheduling order, and the scheduling of Plaintiff's and Ms. G
depositions. The Court’s understanding is that, together with the orders entered on June
the parties resolved all other outstanding discovery issues raised by Defendantiotion to
Compel (ECF No. 38).

DISCUSSION

Defendant’s Requests for Production No. 4 states:

Documents that either directly or indirectly reference, concern, reftect o
relate to any communications you have had with Jennifer Glover regarding
the allegations in the Complaint, including without limitation, emails,
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correspondence, text messages, instant messages, social media comments
conversations (including, but not limited to, comments/conversations
shared through Facebook, Tumblr, Twitter, Snapchat, Instagram, and
LinkedlIn), voicemails, photos exchanged, or facsimiles.

Defendant’s Request No. 5 states:

Documents that either directly or indirectly reference, concern, reflect or
relate to any communications you have had with Jennifer Glover regarding
the allegations in Jennifer Glover’s Charge, including without limitation,
emails, correspondence, text messages, instant messages, social media
comments/conversations (including, but not limited to,
comments/conversations shared through Facebook, Tumblr, Twitter,
Snapchat, Instagram, and LinkedIn), voicemails, photos exchanged, or
facsimiles.

The parties agree thatsubpoena directed AT &T is required to obtain the universe of documg
potentially responsive tBefendant’'sdocument equest; however, the parties disagree regarg

who should review those documents for potential privilege. Depending on the size of the pro|

Nts
ling

duct

the Courtpreviouslyoffered to reviewhe documents itself or appoint a special master to make

preliminary privilegedeterminations. Defendant continues to agree with this option. Plaintiff
he (through his counsel) should first review the documents.

As was true at the Hearing, the Cotemains without sufficient information to determ
how many documesaimay be receiveffom AT&T in response to a subpoetiatare,potentially,
relevant to the issues in this case. While it is tine€ourt may appoint a special master to “add
pretrial and posttrial matters that cannot be effectively and timely addressed kajlablewistrict
judge or magistrate judge of the district,” (Fed. R..€iv53(a)(1)(0) the Court finds it is prematu
to do so as it is unclear whetheerspecial master is needed to effectively efftiently review
documents received from AT&T.

The Court further finds that it is the party asserting privilege that has the burg

demonstrating a privilege properly appliednited Sates v. Ruehle, 583 F.3d 600, 607 (9th Cir.

2009) (quotingUnited States v. Bauer, 132 F.3d 504, 507 (9th CilL997)(“a party asserting th
attorneyclient privilege has the burden of establishing the [existence of an atdiewet]
relationshipand the privileged nature of the communicatiori¥urphy v. Kmart Corp., 259 F.R.D
421, 428 (D. S. Dakota 2009)The party asserting the work product privilege to resist disclg
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bears the burden of providing a factual basis for asserting the privildlg&)&allion 1, LLC v.

Luce, Case M. 2:08cv-1155PMP-PAL, 2010 WL 3895914, at *¢D. Nev. Sept. 30, 2010) (“[a

the partiesasserting [the common interest] privilege, the Defendants bear the burden aflasibl

that the documents are actually privileget!”).

Given that it is premature to appoint a special master, that Pldeaffs the burden
establishing privilege, and there is no basis foirt to conclude that Plaintiff will fail to proper
review all documents, produce all nprivileged relevant documentsd provide a fully compliar
privilege log, it is efficent and appropriate allow Plaintiff first review of the documents receiv
from AT&T. However,Plaintiff is required to do so promptly. And, Plaintiff is requiregbtoduce
a fully compliart privilege log pertaining to any documents withheldDsferdant. If, however
upon receipt of the documents from AT&T, Plaintiff's counsel finds the number of docutnédrg

reviewed is so voluminous that review cannot be accompligfédently, Plaintiff must

immediately notify the Court so that a special master may be appointed. Furtteeddde shall

be entitled to challenge the designatmiany withhelddocument and, after consultation W
Plaintiff, shallalsobe entitled to seek eiththe appointment of a special master to review docun
withheld or seek the Court’s assistance in reingwwhe documents. Should the Court detern
that Plaintiff's claims of privilege and Defendant’s challenges to claimmieilege pertain to
large number of documents, the Court nsas, sponte, reconsider appointment of a special mas

Theaboveprocess is going to take time. So too will it take some time for Defendant to
a respons&omthe movie company from widh documents areosight. Under these circumstang
and without sufficient information to know the volume of documents that may be produced

substance of any document over which privilegay beclaimed, there is good reason to gi

3 The common interest privilege protects a communication made whenartgrsharinghe client’s interes|
is a party to a confidential communication between attorney and cliené Mortgage & Realty Trust, 212 B.R. 649
652 (C.D. Cal. 1997) (citation omitted)The common interest privilege is an exception to the waiver rule whe
parties sharing the communication are engaged in a discussion of common interesivilEge [ a vital and importar
part of a client's right to representation by counsel.citing Continental Qil Co. v. United Sates, 330 F.2d 347, 35
(9th Cir. 1964) The common interest privilege applies where (1) the communication was madpdrgte parties

the course of a matter of common interest, (2) the communication was desigméetathat effort, and (3) the privilege

has not been waivedd. citing In re Bevill, Bresler & Schulman Asset Management Corp., 805 F.2d 120, 126 (3d Ci
1986) Griffith v. Davis, 161 F.R.D. 687, 692 (C.D. Cal. 1995t this juncture, lhe Court has made no determinat]
regarding whether the common interest privilege may protect communicatioreehe®haintiff and Ms. Glover.
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Defendant’s request to vacate tthepositiondates set for Plaintiff and Ms. GloveiThere is als
good cause to extend discovelgadlines Requiring Defendant to depodee named Plaintiff an
a key witnesswice is the antithesisf efficiency.

ORDER

Accordingly, and based on theme together with argumesthade before the Court on Jy
30, 2020,

IT IS HEREBY ORDERED that Defendant’s Motion to Comascovery for Fees an
Costs, and Motion to Extend Discovery (Second Request), ECF No. 38, is GRANTED in g
DENIED in part.

IT IS FURTHER ORDERED that, in addition to those portions of Defendant's M
decided at theJlune 30, 202Mhearing the Court grants Defendant’s Motion seeking to corf
documents responsive to Defendant’s Requests for Production Nos. daanst&edbove inthis
Order.

IT IS FURTHER ORDERED that, the parties agrees that Defendant, if it hadready
done so, shall subpoena AT&T for documents consistent with Requests to Produce Nos. 4

IT IS FURTHER ORDERED that upon receipt of the response to the subpoena, Dé
shall be entitled tdeterminghe number of pages produced by AT&T along with other broad in
of the contentdg., the date range covered by the production) such that Defendant has a,
good sense of the scope (albeit not the content) of what was produced. Defendant shalh

copies of the documents produced by AT&T.
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IT IS FURTHER ORDERED thdbefendant shall, within three calendars days of receipt of

the documentrom AT&T, transmit the same to Plaintiff for review by Plaintiff's Counsel.

IT IS FURTHER ORDERED that Plaintiff shall review all documents receingrd AT&T

for purposes of identifying responsive Rprivileged documents, documents that Plaintiff claims

areirrelevant to the issues in these proceedings, and all documents responsive butHoa
privilege is claimed. Plaintiff shall ensure he retains a cogyl @locuments received, irrespect
of a claim of irrelevancy or privilegeThis will allow the Court ospecial masteif appointed, tg
reviewthe entirety of the documents produced by AT&T.
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IT IS FURTHER ORDERED that within 15 days of receipt of the documents from A

Plaintiff shall praluce to Defendant atelevant documents responsive to Requests for Prodd

Nos. 4 and ShatPlaintiff does not clainareprivileged,as well asa compliant privilege log for al

responsive documents withheld based on privilege.

IT IS FURTHER ORIERED that the parties shall meet and confer regarding any di
pertaining to the claisof privilege withinsevendays of Defendant’s receipt of Plaintiff's privile
log. To the extent agreement cannot be reached, the parties shall each be entélabrieffivith
the Court addressing (1) the number of documents withheld and whether a speciaksmastgeq
to review the documents, and (2) their respective positions oprithkeges asserted The briefd
shall be filed no later than 10 days after flegiod to meet and confer expires. The parties

addressinter alia, what law (state or federal) applies to the common interest doctrine anal

r&T
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this case, and provide a concise argument in support of their respective positions. Shardorief

limited to 2 pages eacfexcluding the cover and service pages), plus exhibits. For purposes
briefing, Plaintiff shall be entitled to file any document for which privilege isngd under seal.

IT IS FURTHER ORDERED that Plaintif’and Ms. Glover’s depositions set for the w
of July 20, 2020 are VACATED.

IT IS FURTHER ORDERED that the discovegxtensionproposed by Defendant at EC

NO. 54, at 4, is adopted by the Court.
IT IS FURTHER OREDERED that Defendant’s request for fees and cd3EN$ED.
Dated this 5th day ofJuly, 2020

ELAYNAY. YOUECH IEI’K ]
UNITEC_STATES'MAGISTRATE JUDGE
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