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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
* % %
CANDY TORRES Case N02:19¢cv-00594APG-EJY
Plaintiff,
va ORDER
ALLAN ROTHSTEIN and KYLE PUNTNEY,

Defendang.

Presently before the CowateDefendantAllan Rothstein’s(“Rothstein”) Amended Motior]
to Strike or Quash Subpoenas and Protective Order (ECF Nan@B)aintiff's Motion for Orde
Directing Defendant Allan Rothstein to Set Date for Inspection and Copying BatBrrsuant t
Discovery Agrement (ECF No. 71), which is construed as a Motion to Compsieer the Clerk’s|
Office advisedRothsteinthat a separate document must be filed for each type of relief reqy
Rothsteinseparatedhis Amended Motion to Strike or Quash Subpoenas and Protective fGryaeg
his Amended Motion for Protective OrdemNow ECF Nc. 53 and 55.

The Court has considered Plaintiff's RespaotasRothsteirs Amended Motion to Strike @
Quash Subpoenas (ECF No. 56), udhsteirs Reply in Support of Amended Motion to Strike
Quash Subpoenas (ECF No. 59). The Cisuaiso in receipt oPlaintiff's Response tdmended
Motion for Protective Order (ECF No. h&ndRothsteirs Reply in Support of Amended Motig
for Protective Order ECF No. 60. No opposition was filed in response to Plaintiff's Motiq
Compel. The Court finds as follows.

BACKGROUND

Plaintiff Candy Torresalleges Defendant Puntneyher former landlord, andRothstein
Puntney’s property managevjolatedthe federal Fair Housing Act (“FHA”) ancklatedNevady
RevisedStatues ECF No. 1.Torres and her five children, who were previously homeless,

approved for a Housing Chois®ucher (“HCV”) by Las Vegas’s public housing authorityl.

L Defendant Kyle Puntney (“Puntney”) did not jaither of Rothsteils Motions.
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8. An HCV voucheris subject to Housing and Urban Development (“HUD”) regulation

standardized housing assistapegments (“HAP”) contract, and a HUD tenancy extilim to the

lease.Id. 11 11, 13-14The HAP contrachot only requires the landlord to credit the tenantlie
amount of her subsidy, but also forbids the owner from “discriminat[ing] against aioy persaus
of race, color, religion, sex, national origin, age, familial status or disability in coomedgth the
lease” in accordance with applicable equadartunity statutes, Executive Orders, and regulatig
Id. § 17 see alsad. | 15.

Plaintiff claimsRothsteirsolicited her for sexcharged her unlawful fees and fines, &ledl
wrongful eviction notices against herthat were dismissed onlyafter Newada Legal Servics
intervenedon her behalf Id. 118, 26-29. Plaintiff also claimsRothsteincoerced her intsigning
an agreemerntled “Direct Consent for Sexual Intercourse and/or FellatidCunniingus” as a
prerequisiteo moveinto the rental propertyld. {1 23-25.

At presentRothsteinseeks to strike or quash document subpoenas addredbeekthird
parties ECF No.53 To that endRothsteinasks the Court to issue a protective order barring
subpoenaethformation from being disclosed. ECF No. 5bhe firstdocument subpoerserved
onJune RothsteirRothsteirs ex-wife, requestsa “complete copy of any and all records regar(
or concerning Allan Rothstein’s real estate business, banking records, or tax fectrdperiod
since January 1, 20I8ECF No. 56 at 8 (internal citation and quotation markgted). The secon(

document subpoena addressed to Mark Roth®Reithsteirs son, seeks:

for any trust for which Allan Rothstein . . . is the settlor, trygtee beneficiary,
including without limitation those trusts identified in Rothstein’s deposition as the
“Mexican Gold and Oil Exploration Trust” and thR&thstein1994 Trust™

1. A completecopy of each trust agreement, and any amendments
thereto.
2. Any documentreport[,] or accounting, dated, createdceived,or

transmitted at any time since January 1, 2017, reflecting the value
of the assets held in the trust.

3. Any document, repdf{ or accounting, dated, created, received, or
transmitted at any time since January 1, 2017, reflecting the transfer
of assets held in the trust.

4. Any bank statement, repf@it or accounting, dated, created,
received, or transmitted at any time since January 1, 2017, reflecting
the disbursement of funds from the trust.
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Id. at 89 (internal citation omitted) Thesubpoenalso £eks‘a complete copy of any net wortin

financid statement reflecting Rothstein’s net worth at any time since January 1, 2018, including ¢

financial statement or disclosure submitted to any finantséuction[sic] for any purposeé. Id. at
9 (internal citation and quotation marks omitted). The final document subpteseiedto JP

Morgan Chas®ank reads:

for each JP Morgan Chase account owned, held, assigned, or controlled (signing
authority) by Allan Rothstein . —including but not limited to Account Number
XXXxXx2606—a complete copy of the following records for the period since January
1, 2018:

¢ Monthly statements for each account;
End of year statements for each account;
Checks written on each account;
Withdraws from each account; and,
Deposits in each account.

Id. (internal citation omitted)Plaintiff's counsel submitted a declaratistatng thatMark and Jung
Rothsteindid not objectto the subpoenasECF No. 561 at1 § 6 Rothsteindoes not challeng
these assertionget alsomaintainshefiled the Amended Motion to Strike or Quash Subpoenas
Protective Ordeon Mark and June Rothstein’s beh&fECF No. 59 at 3 1 2. JP Morgan Ch
Bankdid not objecto its subpoenalnsteadthe bankadvised Plaintiff that it stopped processing
document production after receiving a copyRothsteirs motion to quash. ECF No. 56-1 at 10

In her Motion to CompePRlaintiff seeks an order requiring Rothst@rmprovidedates, timeg
and locations for the inspection and copying of materials responsifertes’s requests fo

production numbers 7, 8, and 9, which state:

7. Please produe any document reflecting the ownership, operatmn
management of the subject dwelling during the period since January 1, 2015.
8. Please produce a complete copy of any tenant file maintained by any
defendant regarding the rental of any dwelling in Nevada at any time sinceyJanuar
1, 2015.
9. Please producany document reflecting theentify of any person who
rented or occupied a dwelling in Nevada owned, opdratedmanaged by any
defendant at any time since January 1, 2015, including, for example:

e Rent receipts

e Tenant rosters

e Tenant reords,

e Communications.

ECF No. 722 at 910.

2 Rothstein’s counsel withdrewftar filing the Amended Motion to Strike or Quash Subpoenas Aaménded
Motion for Protective OrderECFNo. 66.
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DISCUSSION

l. Rothstein’s Amended Motion to Strike or Quash SubpoenaéECF No. 53)is denied

A. The subpoenas are proceduralilid.

Fed. R. Civ. P. 45(b)(1statesthat if a “subpoena requires that persaatendance,the
issuing party must “tender[] the fees for 1 day’s attendance and the mileage allowed’biRule
45(d)(2YA) clarifiesthis Rule when it statethat “[a] person commanded to produce documg
electronically stored information, or tangible things, or to permit the inspectioremigasneed
not appear in person at the place of production or inspaatiess also commanded to appear f
deposition, hearing, or trial.n Union Pac. R.R. Co. v. Advance Polybag (Nevada), ttreDistrict
of Nevadaaffirmed that “Rule 45(b)(1) requires the tendering of fees for a subpoena red
‘attendance,” . . . so courts generally do not apply that requirement to a subpoena see
production of documents.” Case No. 2d#02077RFB-NJK, 2018 WL 4279212, at *2 (D. Ne
May 4, 2018) (internal citation omitted).

Despite the clarity of the laviRothsteinmaintairs the subpoenalirected toMark and Jung
Rothsteinare defective because neitherdividual was simultaneouslyserved with wihessand
mileagefeespursuant toRule45. ECF No. 53 at 7 Rothsteinarguesthe “subpoenas make 1
mention that Mark and June were not commanded to appear Plaintiff's counsel could ha
mentioned that the subpoena could have Ih@diled by other means, which would improve th
argument -but didn’t.” ECF Na 59 at 7.However,a subpoenaed panyeed not appear at the plg
of production or inspection unless commanded to appear for a deposition, hearing, or trigl.
Civ. P.45(d)(2)(A) And, in this case, the second page of each submbatesin pertinent part
that no appearance is required. ECF No. 53 at 25yVHile Rothsteincites toCF & | Steel Corp
v. Mitsui & Co. Inc. (U.S.A,)713 F.2d 494 (9th Cir. 1983ipr the proposition that “Rule 45(
requires simultaneous tendering of witness fees and the reasonably estimeaes @milowed b
law with service of a subpoefiaRothsteinneglecs to mention that the subpoenas in Mesui

matter “required Movants tappear . . . in San Francisco for a deposition]d: at 4953 This

3 The Advisory Committee on Rules amended Fed. R. Civ. P. 45 more than fiveitioeethsMitsui decision.
The section of the Rule to which thgtsui decision cites no longer contains the language referenced thArainthe
“Ninth Circuit has long made clear that Rule 45 requires that the payment be tendered simultandoulkty délivery

4

nts

uirir

king

=

A%

eir
\Ice

Fec




© 00 N o o A wWw N P

N N NN DN DN DN NN R P R R R R R R R
0o ~N o 1N WO N RO o 0o N o 1N N RO

distinction is criticalbbecauséMark and June Rothstein are not required to appear for a depg

hearing, or trial, and, thereforelaintiff did not have to simultaneoudignderwitness and mileage

feesupon service.

B. Rothsteinacksstanding to strike or quaghethird-party subpoenas

Turning to the substance of the submas {i] t is well established that the scope of disco
under a subpoena issued pursuant to Rule 45 is the same as the scope of discovery allo

Rule 26(b)(1).” Painters Joint Comm. v. Emp. Painters Trust Health & Welfare FGagdeNo.

2:10cv-01385JCM-PAL, 2011 WL 4573349, at *5 (D. Nev. Sept. 29, 20({Dllecting cases).

Rule26(b)(1)defines relevance broadly apdrmits

[plarties . . . to obtain discovery regarding any nonprivileged matter that is relevant
to any party’s claim or defense and proportional to the needs of the case
considering the importance of the issues at stake in the action, the amount in
controversy, the parties’ relative access to relevant information, thespar
resources, the importance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its likely benefit.
Information within this scope of discovery meeot be admissible in evidence to

be discoverable.

Theparty moving to quash a subpoena bears the burdd#rouwfing why a discovery request sho

be denied Painters Joint Comm2011 WL 4573349, at5'(internal citation omitted)‘As a genera|

rule, a party has no standing to seek to quash a subpoena issued {oaatyem the action. . ||.

Nonetheless, some courts have found that a party has standing to move to quash subposg
the party has some personal right or privilege in the documents sodgélis Fargo Bank, N.A.
Iny, CaseNo. 2:13¢cv-01561MMD-NJK, 2014 WL 1796216, at *1 (D. Nev. May B)14) (interna

citations and quotation marks omittedjowever,objectons based on relevance and undue bu

on thirdparties do not constitute the objectipayty’s personal right or privilegespecially where

the non-party . . . has not objected5'K. Las Vegas Ltd. P’ship v. Simon Prop. GNo. 2:04ev-
01199DAE-GWF,2007 WL 119148, at *4 (D. Nev. Jan. 9, 20QAjernal citation omitted)
Plaintiff arguesthat neither Junenor Mark Rothstein objected to the subpoen&CF No.

56-1 at 1 1 6. Rothstein does not refute this poistead heclaimshis counsel notifiedPlaintiff's

of the subpoenadnly when a party subpoenas a ruerty to appearAevoe Corp. v. AE Tech Co., Lt@aseNo. 2:12
cv-00053GMN-NJK, 2013 WL 4714273, dtl (D. Nev. Aug. 30, 2013)iting Mitsui, 713 F.2d at 496.
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counsel of his representation of June and Mark Rothstehis action andthat hefiled the instan

Amended Mtion to Strike or QuasBubpoenas otheir behalf ECF No. 59 at 3 | 2It is unclear

to the Court how this creates standing for Rothstein. Further, JP Morgan Chase Bank| has

objected to its subpoenaut, rather,advisedPlaintiff's counselthat it stopped processing |ts
document productioafter receiving a copy dRothsteirs motion to quasf. ECF No. 56-1 at 104.
Rothsteinthereforelacks standing tacontest thesubpoenadecausehis objections based gn
relevance and undue burdentbe nonparties do noéestablishhis own personal right or privilege
over the requestedbcuments G.K. Las Vegas LtdR’ship, 2007 WL 119148, at *4Thefact none
of thesethird parties objected to the subpoenas further diminiRloéssteirs arguments in support
of granting his motiomo quash Id.®> Accordingly,Rothsteirs Amended Motion to Strike or Quagh
Subpoenas is denied.
I. Rothstein’s Amended Motion for Protective Order (ECF No. 55) is denied

“A party can. .. move for a protective order in regard to a subpoena issued tgoantpif-
it believes its own interest is jeopardized by discovery sought & third party and has standing
under Rule 26(c) to seek a protective order regarding subpoenas issueeptotiesnwhitl seek
irrelevant information.”Id. at *3 (internal citations omitted)In turn, Rule 26(c) permits courto
issue a protective order upon a showing of good dau$eotect a party or person from annoyarjce,
embarrassment, oppression, or undue burden or expensk[d“burden is upon the party seeking

the order to ‘show good cause’ by demonstrating harm or prejudice that will resultifepm

discovery.” WellsFargo Bank 2014 WL 1796216, at *3 (internal citation and quotation mgarks

4 Courts elsewhere have reached different conclusions on whether a defendant basa peht or privilege
in his banking records sufficient to invoke standing to move to quash a subpoena issued ta HEobgdceUnited
States v. Gordgr247 F.R.D. 509, 510 (E.D.N.C. 2007) (“Typically, a party has no standing temfalb subpoera
issued to his or her bank seeking discovery of financial records because bank recdreldasiness records of the
bank, in which the party has no personal rightnternal citations omittedyith Transcor, Inc. v. Furney Charters, Inc.
212 F.R.D. 588, 5991 (D. Kan. 2003) (movametaina a sufficient “personal right” in its bank records $tending),
The Court has not found clear guidance from the Ninth Circuit on this isslogvever, @en if Rothsteindoeshave
standing, the Court would not quash thbpoenasdirected to his bankecause his “privacy concerns can be mitigated
by subjecting the banking records to a stipulated protective order that limits tbedammiments and the people wjth

access to them.Wells Fargo Bank2014 WL 1796216, at *3 (internal citation omitted). Indeed, the partiesatggyl
to a protective orddiECFNo. 49), which the Couftnds sufficient to allayRothsteirs privacy concerns.
5 Rothstein does not address whether the personal right or privilege exception appdidsrgarty subpoenals

in his briefs. The Court considers only wadlveloped angments presented and will not search for arguments thal may

be camouflaged in the briefindgor Media Grp., LLC v. Gregr294 F.R.D. 579, 582 n.3 (D. Nev. 2013).
6
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omitted). The moving party can satisfy its burdey showing that the discovery requesteq
irrelevant overly broad, burdensome or oppressiteyman v. Newex rel. Bd. of Regents of N¢
Sys. 6 Higher Educ,. Case No. 2:1%8v-1228RFB-GWF, 2018 WL 10323384, at *1). Nev. Apr.
20, 2018). The law confers “broad discretion on the trial court to decide when a protective
appropriate and what degree of protection is requirdehillips ex rel. Estatesof Byrdv. Gen,
Motors Corp, 307 F.3d 1206, 1211 (9th Cir. 2002) (internal citation and quotation rouiki®d.
Rothsteinarguesa protective ordeshould issudarringthe third-party subpoenabecause thegre
irrelevart andunduly burdensom®&.ECF No. 55 at 8. Rothstein’s contenti@ans without merit
1. The subpoenas seek relevant information

The FHA authorizes an award of punitive damages. 42 U.S.C. 8§ 3613(&)itl) “[a]

defendant’s financial condition is relevant to the pursuit of punitive damaddistate Ins. Co. .

Nassiri CaseNo. 2:08CV-00369PMP,2011 WL 318101, at *3 (D. Nev. Jan. 21, 2011) (inter
citationand quotation marksmitted). However,*[t] he Ninth Circuit has not defined the parame
of the dissemination of financial information during discovery when punitive damagalegyed.’
E.E.O.C. v. Cal. Psychiatric Transition258 F.R.D. 391, 394 (E.D. Cal. 2009The majority
approachholds ‘that a plaintiff is not required to mak@ama facieshowing of merit on its punitiv
damages claim before permitting discovery of a defendant’s net wdsiatcy v. Esurance In
Co., Case No. 2:1&8v-00047APG-NJK, 2015 WL 9216573, at *1 (D. Nev.d2. 16, 2015).The

District of Nevada endorsehis approach

Most courts do not require the plaintiff to make a prima facie showing of merit on
its punitivedamage claim before permittimiscovery of a defendant’s net worth.
... Although only the defendant’s current financial condigmelevant to the issue

of punitive damages, the courts permit some retrospective discovery reghsling t
defendants’ financial affairs.

Allstate Ins. ©., 2011 WL 318101, at *8internal citation omitted)see also idat *4 (collecting
cases finding financial records over approximately the past two geassfficient to establish

defendaris current net worth The subpoerssaddressed to June Rothstein and JP Morgan (

6 Rothsteinalsocontendghe thirdparty subpoenafarass him antis family members, athare notcalculated
tofurtherPlaintiff's claims ECF No. 55 at 8Defendantioes not provide arlggal analysis to support these contentiq
Further these allegationaresufficiently addressedh the sectios of this OrderdiscussingRothstein’s undue burde
and relevance arguments, respectively
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Bankrequestinancialinformation spanning thereviouswo years, whiclaresufficient to establis
Rothstein’snet worth ECF No. 56 at8®. Thus, these subpoenas do not seek information bg
that whid is necessary to establish Rothstein’s net worth.

RothsteinarguesPlaintiff camot establisha prima faciecase for punitive damages beca

she waived any claimshe may have had against him by signing the leasehold harmles

agreemerst ECF Na 55at 13.” This argumenis meritless As a preliminary matter, Plaintiff did

not waive any claims for punitive damages by signing the lease and hold haagresmers

“[G]eneral clauses exempting the defendant from all liability for negligesiiteot be construed t

=]

pyon

use

S

include intentional or reckless misconduct, or extreme and unusual kinds of negligence, ahless

intention clearly appears.” Restatement (Second)oofsT8 496B, cmtd (1965) Applying this
principle to the contract provisions at bat is evidentthe general lease and hold harml
agreementsamot coverintentional torts committed by the owner or property manager again
tenant.

In addition, the cited portions tiie agreements do not make clear wheftaintiff waived
any claims she may haagising out of the terms of the rental, as opposéldephysical conditions
of or accidents on the premises. Under Nevadaudwere a contradem is ambiguous, as hel
the provision is “construed most strongly against the authoring.pakyllis v. Nev. NatBank
654 P.2d 533, 535 (Nev. 198@nternal citation omitted) As Plaintiff correctlystates Rothstein
draftedthe lease and holdarmless agreementsand reading the contract to preclude Torres f

bringing claims of intentional discrimination against Rothstein would be a harsh and uabda

7 The relevant portiomof the lease agreemeand hold harmless agreemenstate respectivel: “TENANTS
WAIVE ALL RIGHTS, AND HOLD OWNER & PROPERTY MANAGER HARMLESS FOR ALL INJURIES O
ACCIDENTSOCCURING ON OR NEAR PREMISE,” and

7. Buyer/Tenant agrees to hold Broker, Agent, and any employee, officer or other agent of
Broker who may be involved ithe transaction (“Indemnitees”), harmldes any and all liability

as to the location, physical, and aesthetic conditise, value and conditions affecting the property,
and to release Indemnitees from liability for same. Buyer/Tenant fughegsato hold Indemnitees
harmless for the cost of any defense which may result from the transaction.

8. Buyer/Tenant understands the nature of this Agreement is a hold harmless atjame
release of liability.

Id. at 78, 80.
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result disfavored by the law.” ECF No. 58 at 2fing Dickenson v. State, Dept. oflillife, 877
P.2d 1059, 106{Nev. 1994)“[a]n interpretation which results in a fair and reasonable contr
preferabldo one that results in a harsh and unreasonable cdh({ratgrnal citation omitted)Based
on the foregoing, th€ourt findsthe lease and hold harmless agreemantbiguous and interpisg
the provisions in Plaintiff's favor.

Moreover, Plaintiff is entitled to seetiscoveryof Rothsteirs net worthwithout first
evidencing gorima faciepunitive damages claimContrary to Nevad&aw, here, Plaintiffseeks
punitive damages under tR&lA only (ECF No. 1 at 1¥ 3), a factRothsteindoes not contest. EC
No. 55 at 4 1 13 (the FHA is “the only statute by which Plaintiff is seeking puddiveages”) An
award of punitive damages under the FHA is governed by federaBamett v. Grattan468 U.S
42,55 n.18 (1984) (when a federal statute provides a remedy, the scope of the remedyeted]
in accordance with federal law).

Rothsteirs citations to casesom federal districtcourtsother tharthe District ofNevada
holding that “information related to punitive damages is not automatically discoveigbieither
binding nor compelling.ECF No. 60 at ©. Three of the citedasediscusschoiceof law issus
between statstatutes and the federal rulesetting forth pleading requirements for punitive damza
claims. Wilsonv. Gillis Advertising, Cq.145 F.R.D. 578 (N.D. Ala. 1993%tate of Wis. Inv. Bd.
Plantation Square Assocs., Lt@d61 F. Supp. 1569 (S.D. Fla. 199Davisv. Ross107 F.R.D. 38
(S.D.N.Y 1985)8 Again,Plaintiff brings her punitive damages claim underfdaeralFHA only.
ECF No. 1 at 1% 3 Thereforethere is no conflicting state lagardng punitive damages that tf
Court must reconcile before permitting discovery.

Plaintiff also argues thathe subpoenaed documents concernRgthsteirs trusts are
relevant foimpeachment purposesd to determine Rothstein’s net worth for her punitive dam
claim. ECF Na 58at 17-18. Specifically,Plaintiff argues‘Rothstein’s treatment of other tena

is necessary to refute his defenses: That he never engaged in harassment, thathhd revamt

act i

terp

Ages

ne

age:

nts

U)

8 The exception iRupe vFourman wherethe Southern District of Ohio found “discovery on punitive damages

unnecessary at this poim the litigation,” although the plaintiff had alleged violations of federal civil rigimd fair
housing laws and Ohio law. 532 F. Supp. 344;35@S.D. Ohio 1981).
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or prospective tenants come to his personal home, that he did not charge unlawful or efessssive

among others.”ld. at 18.

In contrastRothsteinclaimsthe subpoenaedocumentsare irrelevanto identifying othef

dwellingshe rentediuring the relevant peridoecauséno rental agreements were requested in the

name of the trusts. ECF No.60 at 10 (internal citation omitted).This argument is without mefit

because the subpoemrasjuestjnter alia, “[a] complete copy of each trust agreement” gdny

document, report[,] or accounting, dated, created, received, or transmitted ate@sinte January

1, 2017, reflecting the value” and “transfer of assets held in the trust.” ECFBIED8S (internal
citation omitted). Even if the subpoenas do rsgecificallyrequestental agreements in theists

name it is clearsuch rental agreements are covereBlaintiff's document requestdn addition,

this information is relevant to determinifpthstein’snet worth for Plaintiff's punitive damages

claim. Chudacoff v. Univ. Med. CirCaseNo. 2:08cv-00863RCJ, 2013 WL 438112, at *4 (I
Nev. Feb. 1, 2013) (citin§. Cal. Hous. Rights C{r2006 WL 4122148, at *3).

Finally, Rothsteinmplies that these documents ar®t as critical to this case as Plain

suggests becausherequested thesgdocuments in the first round of written discovésevera

months ago.” ECF Na 60 at 10. However,Rothsten refused to provideet worthinformation

J

ff

during discovery, standing on discovery objections through a meet and confer betweehehe pal

ECF No. 581 at125, 146.

In sum, Rothstein’s arguments regarding relevancy do not carry the day. Relevapce

broadconcept ananust beconsidered alagside proportionalityf the requested informatido the

needs of the cas&trohmeyer \Belanger Case N03:14¢v-00661RCIWGC, 2019 WL 4060894,

at *4 (D. Nev. Aug. 28, 2019).The Court has examinedhe proportionality of thesubpoenae

informationin light of six factors: “the importance of the issues at stakeha action, the amou

|®N

Nt

in controversy, the parties’ relative access to relewaformation, the parties’ resources, the

importance of the discovery in resolving the issues, and whether the burden or expémese of

proposed discovery outweighs its likely benefiEéd. R Civ. P.26(b)(1) Considering the aboy
the undersignedot only findsthe informationsought throughPlaintiff's third-party subpoena
relevantto thisdispute, but also proportional to the needs of the case.

10
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2. Rothstein fails t@howthat the third-party subpoenas are unduly burdensome

“A party claiming undue burden or expense ordinarily has far better informapenhaps

the only information- with respect to that part of the determinatiozed. R. Civ. P. 26(b)(1
Advisory Committee Notes (2015)As a result, it has long been clear that a party claiming
discovery imposes an undue burden must allege specific facts which indicate thamnédtexéen

of the burden, usually by affidavit or other reliable evidence. . .. Conclusory or speg

statements of harm, inconvenience, or expense are plainly insufficiéatidnstar Mortg., LLC \.

Flamingo Trails No. 7 Landscape Maimass'n 316 F.R.D. 327, 334 (D. New016) (interna
citations and quotation marks omitted}or example, “boilerplate objections such as ‘ov

burdensome and harassing’ are improp&daesar£nt. Operating Co., Inc. v. Emarker, LLCase

No. 2:15¢cv-02214JAD-VCF, 2016 WL 8732305, at *2 (D. Nev. July 1, 2016) (internal citati

and quotatioomarks omitted).

Rothsteinfails to support his undue burden argumeith specific factsand insteadaisesa
generalizegrivacy concern over &financialinformation ECF No. 60 at 5. In doing depthstein
cites to a Ninth Circuit decision for the proposition that “financial informatidmch is confidential
satisfies the ‘good cause’ standard of the Federal Rules of Civil Procedure td6{aktify
documents’ exclusion from evidence and warrant a piiggearder.” 1d., citing Foltz v. State Farr

Mut. Auto. Ins. C9.331 F.3d 1122, 1131 (9th Cir. 2003). This argument is unpersuasive.

that

ulat

erly

on

Although Foltz recognizeghat financial information may constitute protected information,

the court found the objecting party “failed to meet the burden imposed by Rule 26(c) of mj
‘particular showing’ of good cause, nor has it alleggcificprejudice or harm now.”ld. (internal
citation omitted)emphasis in original)Rothsteinsimilarly complains of a geral intrusion on hi
privacy interest, which is insufficient to demonstrapecific harm or prejudice that would res
from discovery. ECF No. 60 at SMoreover, he court inFoltz did not prohibit discovery inta
defendatis financial informationaltogetherbut remandedhie issue tothe district court with
instructions to make a relevance determination, acknowledging that “[a]ny . . . finafmiadation

... can be protected by placing the Private Intervenors under the same use and disglisioas
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contained in the original protective order.” 33Bdrat 1134. Here,the parties havenaoperative
protective ordem place. ECF No. 49.

Rothstein’s failure to identify specific harm or prejudice, together with theabype
protective order that should protect Rothstein from his general concerns, rémiemsduly
burdensome argument insufficient to warrant quashing the subpoenas at issue.

[l . Plaintiff's Motion to Compel (ECF No. 71) isgranted.

Fed. R. Civ. P. 37(a)(1) requires that a motion to compel discovery “include ecagdif

that the movant has in good faith conferred or attempted to confer” with thesmmnsive party.

See alsdJnited States District Court for the District of Nevddacal Rule 266(c). Here, Plaintiff
explains:
Rothstein agreed to make available responsive matgodMaintiff's requests for
productionnumbers 7, 8, and 9] for inspection and copying by Torres, but only if
Torres bore the expense of the production. Rothstein agreed to this compromise in
writing, reaffirmed the agreement in writing, and has never repudiated that

agreement. But neither [defense counsel] nor Rothstein provided Wwithr@sdate
on which to conduct that inspection and copying.

ECF No. 72 at 4 Rothstein apparently recognizing his prior position, diok file an opposition td
Plaintiff's Motion to Compel The Court treats this as consent to the Court graRrtiagtiff's
Motion. LR 72(d); Renfrow v. Redwood Fire and Cas. Ins.,@aseNo. 2:12cv-00632MMD -
VCF, 2013 WL 2369803, at *3 (D. Nev. May 29, 2013).

IV.  Sanctions are unwarranted.

Rothsteinargues sanctions should be imposed on Plaintiff’'s attdordywo reasons First,
Rothsteinasks the Court to impostule 45(d)(1) sanctioran Plaintiff’'s counsebecause théhird-
party subpoenaare irrelevanandsubject the recipientsto undue burden and expense. ECF
53 at 1011 Second,Rothsteinrequests “appropriate sanctions” because Plaintiff's col
purportedly senex partecommunications to Mark and June Rothstein, whHommer defense
counsel alleges he represeratadinstruced them to comply with thesubpoena8. ECF No. 59 a

12. Both ofthesecontentions are meritless.

° On February 14, 2020, Plaintiff's counsel sent Mark and June Rothstein eadr afetingstatingthey
could “elect to deliver copies of responsive records to the Nevada Legal Servicesroffias Vegas” or “produd
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Rothsteirs request for Rule 45 sanctions is denied becheskils to showhat the third-
party subpoenas place an undue burden on their recipients as discussedrainthes,Rothstén’s
request for sanctions is denied becahisgformer attorney fails toshowthat Plaintiff's counse

mailedexparte communications to Mark and June Rothstdd&fensecounsel states

As described in thprior Declaration | submitted contacted Mr. Brancart’s office
and informed them [sic] that | intended to file a motion to quash or strike the
subpoenas on behalf of Mark Rothstein and June RothsWimen | made that
initial contact it was to Spencer Campbell, a staff member oB¥éncart's firm.

Mr. Brancart and his office, specifically, Spencer Campbell, knew | was
representing Mark Rothstein . . . and June Rothstein.. Notwithstanding Mr.
Brancart had sent to Mark and June correspondences on February 14, 2020.

ECF No. 59 at 3 1 ZHowever theprevious declaration to which Rothstein’s forrdefense counss

refersmakes no mention of this discussion topic:

On February 13, 2020, a little after 1 p.mgontacted Christopher Brancart's
office, who has acted as lead counsel for the Plairtiffas told by a staff member

of Mr. Brancart’s office[sic] that Mr. Brancart was at a conference today, which
would also be continued to tomorrow. | believeglaied [siclthe concerns with

the subpoenas and mentioned that they \v&tg accompanied bwitness fees and
sought irrelevant information. | also mentioned that | would send an email to Mr.
Brancart more specifically discussing the issues.

ECF No.53 at3 9 2.

Finally, the first time Rothsteinrequests sations onthe basis of opposing counsg
purportedex partecommunicationss in hisReplyin Support of Amended Motion to Strike or Quza
Subpoenas ECF No. 59 at 12. Arguments made for the first time on reply need not be con
by the Court.Zamani v. Carnes491 F.3d 990, 997 (9th Cir. 2007).

ORDER

IT IS HEREBY ORDEREDthat Allan Rothstein’sAmended Motion to Strike or Qua
Subpoenas (ECF No. 53)ENIED.

IT IS FURTHERORDERED thatllan Rothsteins Amended Motiorior Protective Orde
(ECF No. 55 is DENIED.

IT ISFURTHERORDERED thaPlaintiff's Motion to Compe(ECF No.71) isGRANTED.

records directly to [the Nevada Legal Services] office via email attaching docuaresia delivery by Fedex” afté¢he
subpoenas were issued. ECF Nol15& 10708.
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IT IS FURTHER ORDERED that discovetg reopened in this matter for the limit
purposesf allowing Mark Rothstein, June Rothstein, and JP Morgan Chase Bank to resy
Plaintiff's subpoenas, arallowing Allan Rothstein taespond to Plaintiff equess for Production
numbers 7, 8, and 9.

IT IS FURTHER ORDERED thaPlaintiff shall serve a copy of this Order dtark
Rothstein, June Rothstein, and JP Morgan Chase Bank within seven (7) calenffand#ys datg
of this Orde.

IT IS FURTHER ORDERED that Mark Rothstein shatbduce the requested documsg
dated, created, received, or transmitted at any fnova January 1, 2018 up to and includi
February 1, 2020.

IT IS FURTHER ORDERED thatune Rothstein and JP Morgan Chase Bank shall prq
the requestedocuments as originally requested.

IT IS FURTHER ORDERED that Mark Rothstein, June Rothstein, and JP Morgae
Bank shall produce the requested documents to Nevada Legal Services within thirty (30) ¢
daysfrom the date of this Order.

IT IS FURTHER ORDERED thallan Rothsteinshall providePlaintiff with dates, times
and locations for the inspection and copying of matenegponsiveto Plaintiff's requests fo
production numbers 7, 8, and 9 within fourteen (14) calendar days from the date of this Org

DATED THIS 6th dayof July, 2020.
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