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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

GWENDOLYN MUNN,
Plaintiff(s),

Case No.: 2:19-cv-0069GMN-NJIK

ORDER
[Docket No. 55]

V.

HOTSPUR RESORTS NEVADA, INCet
al.,

Defendan(s).
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Pending before the Court Befendant Hotspur Resorts Nevada, 'l¢ Defendant”)
motion tostrike Docket No. 55.Defendant askthe Court to exclude all documents produce
supplemental disclosuresrvedafter thediscoverycutoff. Id. at 11-12. The Court has consider
Defendants motion, Plaintiff's response, and Defendaneply. Docket Nosh5, 46, 48 The
motionis properly resolved without a hearingeelLocal Rule 781. For the following reason
the CourtDENIES the motion. Docket No. 55.

I. BACKGROUND

This case concerns a personal injury claim. Docket No. 55 at 6. Plaintiff atfegem
April 27, 2017 while attending an event at the JW Matrriott Las Vegas Resort & Spa, a |
lamp“toppled over and struck Plaintiff from behind.” Docket No. 25 aPintiff filed suit in
this Court asserting diversity jurisdictioseeDocket No. 1.

On September 9, 2019, the Court entered a scheduling order and set a dsciEof
December 12, 2019. Docket No. 32. On October 11, Rlatiff served her initial disclosureg
Docket No. 582 at 26. On October 24, 2019, the Court granted the parties’ request to the
discovery cutoff to February 10, 202&eeDocket N&. 40,41. During the discovery perip
Plaintiff served five supplemeailtdisclosures SeeDocket Nos. 58, 554, 555, 55-6. After
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discovery closed on February 10, 20Pintiff servedfour additional supplemental disclosur
SeeDocket Nos. 55-7, 55-8, 55-9, 55-10.

On March 13, 2020, Defendant filed a motion to dismiss lack of subject matte
jurisdiction. Docket No. 43.0n March 30, 2020, Plaintiff filed a motion to reopen discov
Docket No. 47. On May 1, 2020he Court denied Plaintiff's motion because sde not
demonstratexcusable neglect. Docket No. 54 at 2. Currently before the Court is Defer
motionto excludeall documentgroducedn supplemental disclosuresrvedafter thediscovery
cutoff. Docket No. 55.

I1.  STANDARDS
A. Rule 26 Disclosures?

Rule 26(a)(1)(A) requires parties to proviotial disclosures to the opposing part
without awaitinga diovery requestTheinitial disclosures must includecamputation of eac
category of damages claimed by theclosing party.Fed.R.Civ.P. 26(a)(1)(A)(ii)The damage
computation enables the defendanutwerstand the contours of its liability exposure and
extension, to make informed decisions regarding settlemEnintline Med. Assocs., Inc.
Coventry Health Care263F.R.D. 567, 569 (C.D. Cal. 2009)While a party may not have all

the information necessary to provide a computation of damages early in the case, it has

-

ery.

1dant’s

pf
a duty t

diligently obtain the necessary information and prepare and provide its damages computati

within the discovery period.Jackson v. United Artists Theatre Circuit, 278 F.R.D. 586, 59
(D. Nev. 2011). In addition to disclosintg damages computation, Rule 26 requires the disclg

party to “make available the supporting documents” for its damages computation.oni

Committee Notes to 1993 Amendments. The disclosing @dstyhas aduty to supplement

incomplete or inaccurate disclosuf@sa timely manner.” Fed.R.Civ.P. 26(e).

! Pursuant to Local Rule IC 2-2(b), tiderk’s Office split Defendant’s motioto dismiss
at Docket No. 43nto two separate docket entries becausernbion requests two separate ty
of relief. SeelLocal Rule IC 22(b) (“For each type of relief requested . . . a separate docl
must be filed and a separate event must be selected for that document.”)

2 Unless otherwise noted, references to “Rulesfer to the Federal Rules of Ci
Procedure.
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There is no bright line rule that supplementation of disclosures is improper ifafiade

theclose of discovery American Gen. Life Ins. Cwg. Vistana Condo. Owners Assa2016 WL
1611585, at *2 (D. Nev. Apr. 21, 2016). Instead, the key inquiry is whether the timing
supplemental disclosure is reasonable based on when the information was eavail &t
disclosing party.ld. Whilethedisclosing partyhas a duty to obtain sufficient information witl
a reasonable timeframe as to what damages she will ¢ail®m 26providesfor needed flexibility
in supplementing the initial disclosure damages computation as the case progreg
circumstances evolveSilvagni v. Wal-Mart Stores, Ini320 F.R.D. 237, 241 (D. Nev. 2017).
B. Rule 37(c)(1) Sanctions
When adisclosingparty fails to disclose or supplementRsle 26disclosuresgourtsturn

to Rule 37to determine ikanctionsre appropriateRule 37 provides in pertinent part:

If a party fails to provide information . . as required bRule
26(a)or (e), the party is not allowed to use thafiormation or
witness to supply evidence on a motion, at a hearing, or at a trial,
unless thdailure was substantially justified or is harmless.

Fed.R.Civ.P. 37(c)(1). Rule 37(t) “gives teeth” to the requirements of Rule 26etiby Molly,

Ltd. v. Deckers Outdoor Corp259 F.3d 11011106 (9th Cir. 2001).Generally, an exclusion

sanction is'self-executing” and “automatic.’Advisory Committee Notes th993 Amendments

Nonetheless, courts are entrusted Wtrticularly wide latitude” in exercising this discretion

impose sanctions under Rule 3719) Yeti by Molly 259 F.3d at 1106.

In exercising that discretion, coudstermine initially whether the failure to comply with

the disclosure requirements was either substaniatified or harmlessFed.R.Civ.P. 37(c)(1).

The paty facing sanctions bears the burden of establishing that substni#ication or
harmlessnessxists. Yeti by Molly 259 F.3d at 1107Courts considereseral factors tdeterming
whether substantial justification and harmlessness: distprejudice or surprise to the par
against whonthe evidence is offered; (2) the ability of that party to ¢heeprejudice; (3) th
likelihood of disruption of trial; and (4pad faith or willfulness in not timely disclosing t
evidence.SeeWoodworker's Supply, Inc. v. Principal Mut. Lifes. Co, 170 F.3d 985, 993 (10
Cir. 1999);Lanard Toys Ltd. v. Novelty, In&@75 F.App'x. 705, 713 (9th Cir. 2010).
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“Rule 37(c)(1) does not require theurt, in all instances, to exclude evidence s&mgtion
for a late disclosure that is neither justified nor harmlesatkson 278 F.R.D. at 594 Courts
have identified various factors tieterminenvhether to impose exclusion sanctionsjuding: (1)
the public's interest in expeditious resolutidifitigation; (2) the court's need to manage its dog
(3) the riskof prejudice to the other parties; (4) the public policy favodisposition of cases ¢
their merits; and (5) the availabilityf less drastic sanctionsSeeid. (citing Wendt v. HasInt'l,
Inc.,, 125 F.3d 806, 818th Cir. 1997)). Additionally, when an exclusion sanctiomder Rule
37(c)(1)is tantamount to dismissal of a claim, ceurtust alsoconsider whether thdisclosing
party’s noncompliance involved willfulnesgault, or bad faith.R & R Sails, Inc. v. Insurang
Co. of Penn.673 F.3d 1240, 1247 (9th Cir. 2012).

[11.  ANALYSIS

Defendant submits that Plaintiff violated her discovery obligations under Rubgy

servingfour supplemental disclosures aftiscoveryclosed Docket No. 55 at H13. Defendant

therefore asks the Court to impose sanctions pursuant to Rulél3afm exclude all documen
produced irthefour supplemental disclosures served afterdiseovery cutofft See id.
A. Supplemental Disclosure Number Eight
Defendant submitthat Plaintiff violated her discovery obligations when she serve
eighth supplemental disclosure after the discovery cutoff. Docket No. 55 at 10, 12-13.
“[T] he mere fact that supplemental information is provided . . . after the discaxeffy
dat is not dispositivé Dayton Valley Inv'rs, LLC v. Union Pacific R.R. C2010 WL 3829219
at *3 (D. Nev. Sept. 24, 2010)Rather, the critical questios whether the timing oPlaintiff's
eighth supplemental disclosure is reasonable based on wheimftmeation contained in thg

supplemental disclosureas available tdPlaintiff. American Gen. Life Ins. CQ2016 WL

3 The Ninth Circuit has recognized tension in its case law on this iSmee.e.gToyrrific,
LLC v. Karapetian606 F. App’x 365, 366 n.1 (9th Cir. 2015) (discusdth§ R Sails 673 F.3d
at 1247 andHoffman v. Constr. Protective Servs., Inb41 F.3d 1175 (9th Cir. 2008
Nonetheless, it appears tia& R Sailss the governing law on the issuBee id.

4 Plaintiff asserts that she served an additional supplement on March 18 S2@Pcket
No. 46 at 6. Defendant’s motion does not address this discloSaeegenerallfpocket No. 55.
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1611585, at *2. Here, Defendant does not, and cannot, argue thatinformation Plaintiff

produced irhereighth supplemental disclogavas available to hdyefore the discovery cutoff.

Discovery closed on February 10, 2020, four dbg#ore Plaintiff underwent the treatme
documentedn her eighth supplemental disclosure, &idintiff servedher eighth supplement
disclosureless than one month after receivitg treatmentdescribed thereinSeeDocket Nos
55 at 4, 46 at 6.The Court thereforefinds that thetiming of Plaintiff's eighth supplement
disclosurewas reasonableased omwhen the informatiorwas madevailable to her.

Thus,Plaintiff did not violate her discovery obligations under Rule 26 with respect
eighth supplemental disclosure.

B. Supplemental Disclosures Numbers Six, Seven, and Nine

nt

al

o her

Defendantfurther submits that Plaintiff violated her discovery obligations under Rule 26

because thenformation producedn her sixth, seventh, and ninth supplemental disclosuess

available to Plaintiff beforéhe discovery cutoff. Docket No. 55 at 13.

The critical inquiry is whether Plaintiff timely produced tirdormationincluded in he
sixth, seventh, and ninth supplemental disclosures considering when the information wa
available to her. American Gen. Life Ins. C2016 WL 1611585, at *2Defendant submitshat
Plaintiff's sixth, seventh, and ninth supplemental disclosures contained mediozy litid
treatment records for treatmehtit occurreetweenApril 2017 and December 2019. Dock

No. 55 at 1213 see alsdocket N&. 46 at 56 and 2425, 557, 558, 5510. Defendanfurther

submits thatPlaintiff testified at her deposition that she hadline access to medical billing

documents supporting her damages computation throughout the discovery pedokiet No. 55
at8, 13;see alsdocket N.48 at 555-13 at 45. Defendant submits that Plaingfsotestified
that she received Explanations of Benefits (“EOBasi her treatmenfrom her insurance provids

during the discovery period. Docket No. 55 at 9,sE& alsdocket Nos. 48 at 6, 55-18 6.

S Plaintiff's deposition occurred on February 14, 2020, after the close of discovery.
No. 46 at 5. Plaintiff submits that the parties agreed to this sched@awid. Parties may no
extend deadlines in a discovery plan absent a court o8 Johnson v. Mammoth Recreatig
Inc., 975 F.2d 604, 610 (9th Cir. 1992) (“A scheduling orderoisa frivolouspieceof paper, idly
entered, which can be cavalierly disregarded by counsel without peril.”
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Plaintiff does not challenge Defendant’s submissions. On the corRiaiytiff concedes

“that some of her medical bills . . . were produced after the close of discovery.” DimcKkEl af
11. AlthoughPlaintiff acknowledges that timing for supplemental disclosures “is betigedan

relation to the availability of supplemental informafiphDocket No. 46 at 9Plaintiff does not

1%

explain why she was unable to produce medical bileaprdsor EOBs as they became availaple

to her. See generallfpocket No. 46. InsteadPlaintiff submitsthat Rule 26 merely requires gn

estimate of damages, without actdalcumentarycorroboration. Id. at 10. Rule 26, howevs
expressly requirePlaintiff to discloseand timely supplemepiiocuments supporting the dama
computationsheprovided in her initial disclosuresSeeFed.R.Civ.P. 26(a) (stating party “mt
also make available . . . the documents . . . on which each computation is ;baeddR)Cv.P.
26(e) (stating partynust supplement disclosures “in a timely manngSee alsoAdvisory
Committee Notes to 1993 Amendments (stating Rule 26 requires disclosing parhake
available the supporting documents” for its damages computatiBnle 26(e) creates a duty
supplement, not a right.'Dayton Valley Inv'rs, LLC2010 WL 3829219, at *3. In this cas
Plaintiff hadreadily available and ongoiragcess to thenedical billing recordgroduced in he
sixth, seventh, and ninth supplementakltisuresduring the discovery period; thus, the Cg
finds thatthe timingof these disclosuresasnotreasonable

Accordingly,Plaintiff violated her discovery obligations under Rule 26 with respect tq
sixth, seventh, and ninth supplemental disclosures.

C. Rule37(c)(1) Sanctions
Defendant asks the Court &xclude thedocuments produced iall four supplementg

disclosures served after the daxf discovery. Docket No. 55 at-1113. The Court hasoncluded

that Plaintiff did not violate her discovery obligations with respect to her eighgiplemental

disclosure. Therefore the Court assessDefendant’s request fatiscovery sanctionsolely in
relation to Plaintiff's sixth, seventh, and ninth supplemental disclosures.

Plaintiff submits that she “was not acting in bad faith or willfully.” DodKet 46 at 11

When exclusion sanctions are tantamount to dismissal of a claim, the Court mudtroahsither

Plaintiff's non-compliance involved willfulness, fault, or bad faitheeR & R Sails, InG.673 F.30
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at1247 Here, Defendant’sendingmotion to dismiss is premised on exclusion of the documents

produced in Plaintiff's untimely supplemental disclosures. Defendant argues thasdisis
proper because Plaintiff failed to establish the requisite jurisdictional anfourdiversity
jurisdiction based on medical billing records produced before the discovery c@eéDocket

No. 55 at 1415. Excluding all documents produced in Plaintiff's untimely suppleme

disclosuresmay amountin practical terms . . . to dismissal of a cl@jfhas it would preclude

Plaintiff from pursuing her claim in federal cou® & R Sails, Inc.673 F.3d at 124%&ee alsc
Flam v. Flam 788 F.3d 1043, 1047 (9th Cir. 2015) (holding motion to rentarslate couris

dispositive because “remand order is digipas of all federal proceedings in a caseThus, he

Court mustdetermine whethdplaintiff's non-compliance involved willfulness, fault, or bad faith

Defendant submits that, undétutiiq International Solutions, LLC v. OIC Marian
Insurance Corporaion, 305 F.R.D. 618 (2015), “Plaintiff’'s blatant, unexplained conduct am¢
to willfulness, bad faith or fault[.]” Docket No. 48 at 10. Adutiig, the court issued cas
dispositive sanctions after finding that the defendant failed to meaningfully engage stthesd
process, notwithstanding explicit warnings of case-dispositive sanctions. 305 F.R.D. at 6
The courfoundthat the defedant failed to follow court orders and produced discovery only
the court held hearings or in response to discovery motiohsThe courtfurther foundthat the
defendant had “ample opportunity to comply with its discovery obligations but chosadres]
active pattern of evasion and mischaracterizatidd."at 628. Given thatthe defendant faeld to
fulfill its discovery obligationsdespite courtssued warningsthe court concluded that cas
dispositive sanctions were appropriatée.

Plainiff's conduct in this case is unlike the defendant’s conduétlutiiq. Plaintiff has
not defied court orders and has produced discovery without reqthergpurt to hold hearing
or rule on discovery motions. There is also no indication that Plaintiff has intentiongdlyeq

in an active pattern of evasion and mischaracterization. Plaintiff submithéhhtss requeste

bntal

174

S
hunts

e

19, 628.

after

e

[72)

d

her medical records in October 2019, and followpdwith her medical providers by mail and

telephone from November 2019 through February 2020. Docket No. 46 at 3. Plaintiff

submits that “[t]he timing of the supplementing of the records was directtgddtathe responss

7
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from the medical providers . . . and were not delayed in any wdydt 25. Plaintiff submitsthat
she “repeatedly tried to assemble all of her medical records and bills, producangghbsy camie
into her attorney’s office.’ld. at 11. Having considere®Iaintiff's unchallenged submissiqribe
Court finds that Plaintiff did not act in baditfa Cf. Silver State Broad., LLC v. Beasley FM
Acquisition 2016 WL 320110, at *3 (D. Nev. Jan. 25, 20E6)d sub nomSilver State Broad|,
LLC v. Bergner705 F. App'x 640 (9th Cir. 2017)Repeated failures to comply wiRule 26(a)’s

requirements and the opposing party's requests give the appearance of bad Taehdbsenc

[1°)
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of bad faith militates against the cadispositive sanctions Defendant requests in this case.
9 Additionally, “Rule 37(c)(1) does not require the court in all instances to exclude evidence

10‘ as a sanction for late disclosure that is neither justified nor harnflelssies v. WaMart Stores

11j Inc., 2016 WL 1248707, at *4 (D. Nev. March 28, 201&Yhether it is appropriate to impose

12| exclusion sanctions is an equitable analysis entrusted to the Court’s discretion baked on t

13| following factors:(1) the public's interest in expeditious resolutiorlittation; (2) the court's

1%

14| need to manage its docket; (3) the ridkprejudice to the other parties; (4) the pulgalicy
15| favoring disposition of cases on their merits; and (5) the availalwlitiess drastic sanctions.

16| Wendf 125 F.3d at 814.[T]he key factors are prejudice and availability of lesser sanctions.
17| Hester v. Vision Airling®687 F.3d 1162, 1169 (9th Cir. 2012).

18 TheWendtfactorsfurther militateagainst exclusion sanctions in this casSest, permitting

—

19| Plaintiff to rely on her untimely supplemental discloswéknot significantly delay resolution g
20| the instant actin given the case’s current procedural postusee Jones2016 WL 1248707, at
21| *7 (“An extension of discovery for this purpose will not delay trial which has not yet been [set.”)
22| In addition, allowing Plaintiff to rely on her untimely supplemental discksswill neither
23| condone conduct that interferes with the Court’'s case management nor negatpaaty tine

24) Court’'s management of this case moving forwar@f. Alutiiq, 305 F.R.D. at 628 (findin

(@]

25
26

¢ Plaintiff does not argue that her untimely disclosures were substantially jlisiifie
27| harmless.See generallfpocket No. 55.Plaintiff's failure to address substantial justification and
harmlessness does not alter the Court’s analysis because, as discussed aBoue, fines that
28| exclusion sanctions are improper despite no showing of substantial justification tedsaess.
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defendaris conduct warranted casdispositive sanctions bause it causedthe court to
repeatedly revise and rewrite its case management orders”).

It would also not be “severely prejudicial” to allow Plaintiff to rely on her untim
supplemental disclosures. Docket No. 48 atDéfendanhas beemaware of Plaintiff's categorig
of claimed damagesince October 2019, and Plaintiff's untimely disclosumedke ncattempt tqg
introduce new categories of claimed damag&seTuna Processors, Inc. v. Hawaii Int'l Seafo
Inc., 2007 WL 433547, at *2 (D. Haw. Feb,. 2007)(* There is generallyno prejudicevhere the
untimely evidence does not raise any new issues in the")cd3efendant’scountervailing
assertion that wvould need t@e-engage in discovery to review Plaintiff's untimely supplems
disclosures is not a sufficient basis smnificant prejudice particularly when the sanction
Defendant requestre potentiallycasedispositive Docket No. 48 at 1Gee alsoSilvagni 320
F.R.D.at 243 (“Absent a showing of bad faith or other misconduct, courts are leery of im
the harsh sanction of exclusion absestgaificantpossibility of prejudice.”) (emphasis adde(
cf. Carreon v. Smith's Food & Drug Store2019 WL 3716895, at *5 (D. Nev. Aug. 6, 20]
(imposing exclusion sanction where defendant is prejudiced and sanction is rdispaséive).
Finally, public policy favors disposition of this case on the merits and less drastimsa are
available. The Court therefore finds that exclusion sanctions are not warrarttee case.

V. CONCLUSION

Accordingly, Defendarits motion for discovery sanctioms DENIED. Docket No.55.

The CourtCAUTIONS Plaintiff that it expects strict compliance with all deadlines in the fut

ely

S

DoSsing

1)
9)

ure.

IT IS SO ORDERED.

Dated:October 20, 2020
/ F,K Q\‘\ 'f_'ﬁ';':)/f/‘;_m
Nancy J. Koppe

United States Magistrate Judge

" Defendant does not ask for alternative forms of reltafe generallipocket Nos. 55, 48§.

The Court declines to exercise its discretion to impose lesser sarstt@baponte
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