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8 UNITED STATESDISTRICT COURT

9 DISTRICT OF NEVADA
10
11 JOHN NUNLEY, Case No. 2:19v-01128RFB-EJY
12 Petitioner; ORDER
13 V.
14 BRIAN WILLIAMS, et al.,
15 Respondents.
16
17 | |I. I ntroduction
18 This is a propeperson habeas corpus matter under 28 U.S2258. Currentlybefore the
19 | court are thePetitioner's Anended Btition for a Writ of HabeasCorpus (ECF No. 14),
20 | Respondents' btion to Dismiss (ECF No.19), Petitionefs Response(ECF No. 27), and
21 | Respondents'@&ply (ECF No. 28).For the reasons stated below, the Court dismgsaads 19
22 | 20, 21, 22, 23, and 23f the Petitioner's mended Btition and grants Respondents’ Motion|to
23 | Dismiss
24 | 1. Procedural History
25 On April 19, 216, Petitioner, JasoNunley,was convicted of one count each of burglary
26 | and grand larceny. Ex. 41 (ECF N&i-1). Nunley appealed and the Nevada Court of Appeals
27 | affirmed. Ex. 77 (ECF No. 21-37
28
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On March 7, 2017, Nunley filed a propeerson statbabeas corpus petitiorEx. 79 (ECH
No. 21-39. This petition claimed that the Nevada Department of Pridimheot applysentencs
credits correctly. The state district court denied the petition. Ex. 101 (ECR2N). Petitioner
appealecind the Nevada Court of Appeals affirmed. Ex. (BOF No.23-30.!

On October 10, 2017, Nunley filed another preperson state habeas corpus petition.

83, 84 (ECF No.22-3, 224). This petition challenged the validity of Nunkeygonviction. The

state district court denied the petition. B8.(ECF No.22-8). Nunley appealed, and the Neve
Court of Appeals affirmed. Ex. 133 (ECF N&8-23. Among other issues, the Nevada Cour
Appeals affirmed the district cotgidecison that the claims of triadourt error raised in the petitig
were barred under Nev. Rev. Stat34810 because Nunley could have raised them on (
appeal. Ex. 133 at 4 (ECF No.-23 at 5). The Nevada Court of Appeals demieehearing. EX
142 (ECF No. 23-32). The Nevada Supreme Court denied review. E¢ETCEIN0.23-41).2

On January 12, 2018, Nunley filed a third preperson state habeas corpus petition.
96, 97 (ECF No022-16, 22-1}. The state district court denied the petition as procedurally b
under Nev. Rev. Stat. 3.810 because it was a second or successive petition. Ex. 121 (E
23-11). Nunley appealed, and the Nevada Court of Appeals affirmed. Ex. 144 (ECF N. ?

Nunley effectively commenced this action dune 24, 2019. On November 13, 2019
filed an amended petition. ECF No. 14. Twurt dismissed grounds 7, 8, 9, 10, 11, 12, 13

15, 16, 17, 18, and 28, and direciespondents to respond to the remairgraunds. ECF Na.

15. Responded filedmotion to dismis&ind briefing was completed on April 16, 2020. ECF N
19,27,28.

! Respondents state tHagtitioner asked to withdraw this appeal and that the Nevada&@eptourt dismissed the
appeal. ECF No. 19 at 2 (citing Ex. 135, 136 (ECF28125, 23-26)). The appeal th&®espondents cite does not
appear to be related to the crealiplication habeasorpus petition.

2The court has treated the petitions filed on March 7 and Octob2010, as distinct events. Initially, Nunley wal
raising both issues of computation of time and diffitgt of the conviction in one petition. The salistrict court
separated the issues, and they have since remained separate.
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1. Legal Standard
A federal court will not review a claim for habeas corpus relief if the decision ofétes
court regarding that claim rested on a state ground that is independent of the federal ques

and adequate to support the judgmedbleman v. Thompseib01 U.S. 722, 730-31 (1991).

In all cases in which a state prisoner has defaulted his federal claims in state cour
pursuant to an independent andquase state procedural rule, federal habeas review
of the claims is barred unless the prisoner can demonstrate cause for the default an
actual prejudice as a result of the alleged violation of federal law, or demonstrate
that failure to consider the claims will result in a fundamental miscarriagstimigu

Id. at 750;see alsdMurray v. Carrier, 477 U.S. 478, 485 (1986). The grounds for dismissal

which the Nevada Supreme Court relied in this case are adequate and independelessidtaol
v. Nevada, 329 F.3d 1069, 1074 (9th Cir. 2003) (Nev. Rev. Stat. § 34.810).

To demonstrate cauder a procedural default, the petitioner mushow that som
objective factor external to the defense impédad efforts to comply with the state procedu

rule. Carrier 477 U.S. at 488.

To show prejudice;[tlhe habeas petitioner must shimet meely that the errors at . . . tri
created gossibility of prejudice, but that they worked to his actual and substantial disadva

infecting his entire trial with error of constitutional dimensitn€arrier, 477 U.S. at 494 (quotin

United States v. Frady, 456 U.S. 152, 170 (1982)) (emphasis in original).

V. Discussion

A. Grounds 19, 20, 21, 22, 23, and 27 are procedurally defaulted
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Respondents contend that Nunley has procedurally defaulted the following grounds und

Nev. Rev. Stat. § 34.810 because he could have raised them on direct appeal:

Ground 19 "District court judge forced petitioner to have unwanted counsel and
forced him to trial court [sic] against his will and over his objectidBCF No. %

at 26. The corresponding claim in the state petitiogrisund 3B. Ex. 84ECF No.

22-4 at 14).

Ground 20 "Trial judge abused her discretion when she failed to acknowledge the
petitioners knowingly [sic] and intelligent waiver of counseECF No.14 at 26.

The corresponding claim in the state petition is ground 1C. Ex. 84 (ECF Mo. 22
at 15).
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Ground 21 "Trial judge failed to make adequate inquiry of irreconcilable conflict
between petitioner and coun$elECF No. 14 at 26. The correspondcigim in
the state petition iground 2C. Ex. 84 (ECF No. 22-4 at 17).

Ground 22 "Trial judge forced petitioner to have unwanted counsel against his will
and without his conseiit.ECF No. 14 at 26. The corresponding claim in the state
petition is ground 3C. Ex. 84 (ECF No. 2at 17).

Ground 23 "Trial judge was judicially bias [sic] and made prejudicial statement
against the petitionér. ECF No. 14 at 26. The corresponding claim in the state
petition is ground 4C. Ex. 84 (ECF No. 2at 17).

Ground 27 "Trial judge abused her discretion when she denied the petitioner new

trial notice after the verdict was readECF No. 14 at 27. The corresponding claim

in the state petition iground 8C. Ex. 84 (ECF No. 22-4 at 18).
As noted above, the Nevada Court of Appeals ruled that Nev. Rev. StaB1® barred theg
grounds because Nunley could have raised them on direct appeal. Ex41BE&tN0.23-23at
5).

B. Petitioner has not shown cause and prejudice

First, Nunleyassertghat he was prejudiced when the state district court failed to he
motion for extension of timdeave to amend his petitipandto add claims of ineffective assistar
of counsel, filed on December 11, 201SeeEx. 87 (ECF No. 227). Dueto the court’s failure h
alleges he waslenied right to be heard and his rights under Dioe Process Clause of t
Fourteenth Amendmentere violated The state district court denied the petition in a head
outside Nunlels presence obecember 12, 2017 arehtered a written order on December
2017. Ex. 88 (ECF No. 28). The state district court issued its notice of entry of the ord
December 27, 2017. Ex. 89 (ECF No:@2 The Nevada Supreme Court addressed this argd

in affirming thedenial of his petition:

Next, Nunley argues the district court erred by denying the petition before Nunley
replied to the State opposition. Nunley also appears to assert the district court
should have permitted him to amend or supplement his petttiad additional
claims. A petitioner may raise claims in his initial petition and, if the district court
appoints postonviction counsel, in a supplement. NRS 34.724(1); NRS 34.750(e).
All other pleadings may only be filed if ordered by the distioetre NRS 34.750(5),

and the district court hasbroad authority regarding the permission to file
supplemental postconviction pleadingtate v. Powell122 Nev. 751, 758, 138
P.3d 453, 458 (2006). Nunley filed a motion requesting additional timeljotoep

the Statks opposition and to amend his petition, but the district court did not grant
Nunleys motion. Based on the record before this court, we conclude Nunley failed
to demonstrate the district court abused its discretion in this regard.
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Ex. 133 at5 (ECF No. 223 at 6).Nunleycould nothave been prejudiced by a state court follow
state law. Additionally, even if there was an error in the stategoosiction proceedings, th

error is not addressable in federal habeas corBesFranzenv. Brinkman, 877 F.2d 26, 26 (9

Cir. 1989).

Second, Nunlegites toMartinezv. Ryanto support hi€laim. Martinez v. Ryan566 U.S.

1 (2012) In Martinez the Supreme Court held that the ineffective assistance ct@ogiction

ng
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counsel, or the absence of poshviction counsel, can be cause to excuse the procedural default

of a claim of ineffective assistance of trial counsel at 14. However, none of the six procedur

defaulted grounds in this case are claims of ineffective assistance of trial codosetdingly,

Martinezdoes not apply to those grounds.

Ally

Third, Nunleyassertghat counsel on direct appeal provided ineffective assistancethy no

raising the six grounds on direct appeal. However, the claims of ineffective rassistappellats
counsel are themselves procedurally defaul®deEx. 144 (ECF No. 234). An argument fo

cause to excuse a procedural default cannot itself begucally defaulted. Edwards v. Carpen
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529 U.S. 446, 453 (2000). Consequently, Nusleargument about ineffective assistance of

appellate counsel does not excuse the procedural default of gdfyrzly 21, 22, 23, and 27.
Fourth, Nunley states thd would be a miscarriage of justice to dismiss these groun
procedurally defaulted.The Supreme Court has tied the miscarrafjpistice exception to

demonstration that the petitioner is actually innocent. Schlup v. Delo, 513 U.S. 298, &)1

Nunley simply states that a miscarriage of justice would occur. He makes no arguswgrgort
of that statement to show that he is actually innocent. Consequently, the itlonot wonsider

whether Nunley is actually innocent.
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V. Conclusion

IT THEREFORE IS ORDERED thd&espondents’ Motiorio Dismiss (ECF No. 9) is

GRANTED. Grounds 19, 20, 21, 22, 23, and 27 of the amended petition (ECF No. 1

DISMISSED with prejudice as procedurally defaulted.

IT FURTHER IS ORDERED thaRespondents will hae sixty (60) days from the date

entry of this order to file and serve an answer, which must comply with Rule He dRules

Governing Section 2254 Cases in the United States District Courts. Petitioner will have thi

days from the date on witiche answer is served to file a reply.

DATED: September 28, 2020
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Unlted a eé Dlstrlct Judge




