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4 UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA
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6

- ERIC EHMANN, Case No. 2:12v-01199APG-BNW

Plaintiff,
8 Order Granting Motions to Dismiss,
V. Denying Motion to Amend, and

9 Granting Leaveto Filea Third Amended
10 DESERTPALACE, LLC, et al, Complaint
1 Defendans. [ECF Nos. 24, 26, 33]
12
13 Plaintiff Eric Enmann fileca complaint and aifst amended eamplaintseeking monetary
14 || and injunctive relief.Ehmann allegethedefendants violateNevada and federal statutes by
15 || engaging in fraudulent conduct. ECF Nos. 1Adweek later, he filed enotionseekng leave to
16 || file a Second Amended Complaint (SAC), which was unoppbE&F No. 6. The SAC became
17 || the operative complaint on August 14, 2019. ECF No. 16.
18 The essence dhmanrs claimsis thatthedefendants conspired to conceal the odds of
18 || winning casino games, disseminated false information about the risks and consequeasies of
20 || gambling, and breached their duty to address patrons who suffer from gambling depeRdence.
21 || this conduct, b suedPesert Palace (Caesars Palace), Paris Las Vegas Operating Company
22 || (Paris), Caesars Enterprise Services (CES), CPLV Manager (CPLV) rS€Resartainment
23 || Corporation (CEC), Caesars Resort Collection (CR@JAmerican Gaming Association
24| (AGA).
25 Defendants Caesars Palace, Paris, CES, CPLV, CEC, andr€®fdto at timesas the
26 || Caesars Defendantsiove to dismiss the SAC. ECF No. 24. Defendant AGA joins and
27 || supplements the motion. ECF Nos. 26, 27.
28 || 1 The parties stipulateithat thedefendants would not oppose thequest. ECF No. 11.
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Based on the current deficiencies in the SAgrant thedefendantsmotionsto dismis.
| deny Ehmann’s motion to amend undexchlRule 7-2(d) for failure to cite points and
authorities in support of his motion. Butdaus€&ehmannmay be able to correct the deficiencie
in theSAC, | grant him leave téile a thirdamened complaint.
l. Legal Standard

A properly pleaddcomplaint must provide a “short and plain statement of the claim
showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(&@&)Atl. Corp. v. Twonllg,
550 U.S. 544, 555 (2007). While Rule 8 does not require detailed factual allegations, it der
more than “labels and conclusions” or a “formulaic recitation of the elements cdeaaau
action.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotation omittedihe complaint must set
forth coherently “who is being sued, for what relief, and on what theory, with enough detail
guide discovery.'See, e.gMcHenry v. Renne84 F.3d 1172, 1178 (9th Cir. 1996}-actual
allegations must be enough to raise a righelief above the speculative level’vombly 550
U.S. at 555. To survive a motion to dismiss, a complaint must “contain[] enough facts & st
claim to relief that is plausible on its facégbal, 556 U.S. at 697 (quotation omitted).

| apply a two-step approach when considering motions to dislthisBirst,| must accept
as true all welbleadedfactual allegations and draw all reasonable inferences from the comp
in the plaintiffs favor.ld. at 678;Brown v. Elec. Arts, Inc724 F.3d 1235, 1247-48 (9th Cir.
2013). Legal conclusions, however, are not entitled to the same assumption of truth esten i
in the form of factual allegationgybal, 556 U.S. at 67Brown 724 F.3d at 1248Mere recitals
of the elements of a cause of actiamported only by conclusory statements, do not suffice.
Igbal, 556 U.S. at 678.

Second, must consider whether the factual allegations in the complaint allege a play
claim for relief.ld. at 679. A claim is facially plausible when the complaintegjés facts that

allow the court to draw a reasonable inference that the defendant is liable &leted

misconductld. at 678. Where the complaint does not permit the court to infer more than the

mere possibility of misconduct, the complaint hase@did—but it has not shown-that the

pleader is entitled to reliefld. at 679 (quotation omitted}Vhen the claims have not crossed tk
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line from conceivable to plausible, the complaint must be dismi$seanbly 550 U.S. at 570.
“Determining whether aomplaint states a plausible claim for relief will. be a contexspecific
task that requires the [district] court to draw on its judicial experienceanchon sense fgbal,
556 U.S. at 679.
1. Analysis

A. Claims based on a violation of federal RICO statutes

Ehmann’s second claim is based on a violatiomefRacketeer Influencexhd Corrupt

OrganizationgAct (RICO), which punishes those who commit two criminal acts associated with

racketeering activity involving interstate commerce within aytesrperiod. 18 U.S.C. 88 1961-
1968. The defendantarguethatEhmann(1) has not pleaedthe predicate criminal act®) has
not met the heightened pleading standard of Federal Rule of Civil Procedure 9(8),ladds
standing They also arguéhatother courts have consistently rejected similar claims.

In a civil RICO casgthe plaintiff must show (1) conduct, (2) of an enterprise, (3) throy
a pattern, (4) of racketeering activity, (5) causing injurtheplaintiff's business or property.
Living Designs, Inc. v. E.l. Dupont de Nemours &,@81 F.3d 353, 361 (9th Cir. 2005); 18
U.S.C. 8§ 1964(c). &keteeringncludes acts of murder, kidnapping, arson, drug dealing, and
mail and wire fraudamong others. 18 U.S.C. § 1961(The two criminal acts must habeen
committed withintenyears of each otheRJR Nabisco, Inc. v. European Commuyri36 S.Ct.
2090, 2097 (2016) (citing to 8 1961(5) for the proposition that a “pattern of racketeering act
requires at least two predicates committed witaimyears of each other)n addition, to have
standing to sue under 8§ 1964(c), a plaintiff must shidythat his alleged harm qualifies as
injury to his business or property and (2) that his harm was ‘by reason’ of the RICCpwiolati
which requires the plaintiff to establish proximate causatiGariyon Cnty. v. Syngenta Seeds,
Inc., 519 F.3d 969, 972 {9 Cir. 2008).

Ehmanrs RICO claim suffers fran several defectsWhile he seems to be identifying
mail and wire fraud as underlying acts upon which he bas@d@f3 claim he must make that
clear. The elements of mail and wire fraud are: (1) formation of a scheme or artifieGaod

(2) use of the United States mails or wires, or causing such a use, in furtherecscbieime,
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and (3) specific intent to deceive or defraudited States v. Jiniary25 F.3d 954, 960 (9th Cir.
2013).

In addtion, Ehnmanmmust plead the fraudulent acts with particulantylerFederal Rule
of Civil Procedure 9(b)See Edwards v. Marin Park In@56 F3d 1058, 1065-66 (9th Cir. 2004
(explaining that in civil RICO fraud claimghe circumstances constituting fraud shall be stated
with particularity). Thus, Ehmanmust (1) identify with specificity each of the statemdrds
alleges the eéfendants made in their marketing promotions that were fraudulently deceptive
misleading and (2) explain howachstatement i¢alse ormisleading When listing theallegedy
fraudulentstatementsEhmannmust ensure that the statements are not simply statements of
opinion, as those are not actional8ee Oregon Pub. Emps. Ret. Fund v. Apollo Grp, #et
F.3d 598, 606 (9th Cir. 2014) (explaining that “puffing” and other expressions of opinion arg
objectively false statement$)Also, to the extent Enmarmfaims fraudulent concealment or
omissions on the defendants’ part, he must showthibakfendants were under a duty to disclo
the concealed or omitted factsEbmannSee Cohen v. Wedbush, Noble, Cooke, 84d. F.2d
282, 287 (9th Cir. 1988), (overruled on other ground¥iblgnor v. Choice Hotels Int’l, Inc265
F.3d 931 (9th Cir. 2001)).

The defendantalsoarguethat Ehmann’s claims are barred by the statute of limitations.

“A claim may be dismissed as untimely pursuant to a 12(b)(6) motion only when the runnin
the statute of limitations is apparent on the face of the complainitéd States ex rel. Air
Control Techs., Inc. v. Pre Con Indus., In€20 F.3d 1174, 1178 (9th Cir. 2013) (alteration anc
guotation omitted)see alsafwo Rivers v. Lewjd74 F.3d 987, 991 (9th Cir. 1999D(smissal
on statute of limitations grounds can be granted pursuant to Fed. R. Civ. P. 12(b)(6) only if
assertions of the complaintacwith the required liberality, would not permit the plaintiff to

prove that the statute was tolled.” (¢g@tton omitted). A limitation period begins to run “from

2 This includes any statemertemannis relying onfrom magazines, websites, YouTube, or claims
involving the targeting of minorsThe SAC is extremely long and contains maaliegedlyfraudulent
statements thatre actually statemé&nofopinion or puffery The SAC also contains other allegedly
fraudulent statements with no explanatidriowthe statements are fals€hus, Iwill not address each
statement individually
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the day the cause of action accruedldrk v. Robison944 P.2d 788, 789 (Nev. 1997).cAuse
of action generally accrues “when the wrong occurs and a party sustains injuribscforetief
could be sought.Petersen v. Bruery92 P.2d 18, 20 (Nev. 199@ge alscState ex rel. Dep't of
Transp. v. Pub. EmpsRet. Sys. of Nev83 P.3d 815, 817 (Nev. 2004) (en banc) (“A cause of
action ‘accrues’ when a suit may be maintained thereon.” (quotation omitieljada has
adopted the discovery rulgptime limits generally “do not commence and the cause of action
does not ‘accrue’ until the aggrieved party knew, or reasonably should have known, of the {
giving rise to the damage or injuryG & H Assocs. v. Ernest W. Hahn, In@34 P.2d 229, 233
(Nev. 1997). Ehmann should keep these principles in mind when draftitigrdiamended
complaint.

Ehmannalsomust show that he has standing to sue under 18 U.S.C. § 1964(c). To ¢
he must show (1) his alleged harm qualifiearamjury to his business or propergnd (2)his
harm wasaused by the RICO violatiormhe SACdoes not make clear haither of these two
prongsis met Allegationsof harm to the public at large and claims that do not link the harm
the RICOviolation will not suffice. Ehmannan recoveonly for his own injury. Accordingly,
he must identify what his injury is and show how his injury directly flows from the alleged
violations.Brown v. BettingerNo. 2:15€V-00331-APG, 2015 WL 4162505, at *4 (D. Nev. Jul
8, 2015).

Finaly, | amaware that similar claims have been rejectedtherfederal courts
Ehmanns clains will be evaluatedn their own and only after he is provided the opportunity t
correct the currerdeficiencies.

B. Claimsunder Nevada Statutes

Ehmanrs first claim isbased NevadRevisedStautes 8205.377the Nevada counterpari
to thefederal RICO claim He also cites to violations of the NevaDaceptive Trade Practices
Act (NDTPA) as part of this claim.

Section205.377 is a criminal statut®hile some criminal statutes contain civil
enforcement provisions, this statute does not. The Supremed@dlevadahas stated that “the

absence of an express provision providing for a private right of action to enforce aystagator

acts
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strongly suggests that the Legislature did not intend to create a privately enjudatl
remedy.”Baldonado v. Wyn Las Vegad LC, 194 P.3d 96, 101 (Nev. 200@n banc) Because
§ 205.377 does not expressly provide for a private right of action, | will not implglicecly
under the criminal statute.

However, § 205.377(5) provides thatwaolation of this sectin constitutes a deceptive
trade practice for the purpose® the NDTPA. To bring @laimunder the NDTPA, Ehmann
must establish thdfl) an act of consumer fraud by the defendant, (2) caused (3) damages tg
Ames v. Caesars Enth€Corp, No. 2:17ev-2910-GMN-VCF, 2019 WL 1441613, at *3 (D. Nev.
Apr. 1, 2019). Ehmanmust ensure that this claimatsopleaddaccording to the standard in
Federal Rule of Civil ProceduB£b) and that the allegations clearly identify the bases of his
claims.

C. Defendants CES, CPLV, CEOC, CEC, CRC, and AGA

Plaintiff's SAC fails to specify how defendants CES, CPLV, CEOC, CECC&dare
involved in any wrongdoing, as Enmasiallegations of fraud are attributed to Caesars Palace
and Paris.As to AGA, it is also unclear wh&hmanrs relationship is with this company or hoy
it owes him any duty that would give rise to liabilityf.Ehmann chooses toclude these
defendants in hiamen@dcomplairt, he mustdentify what conducthey engaged in that gives
rise to liability.

D. Amendment

| deny Ehmann’s motion to amend under Local Rule 7-2(d) because it is not support
points and authoritiesn addition, the proposed third amended complaint doesurethe
deficiencies identified in this order. | will grant Enmann leave to amend to csee the

deficienciedf facts exist to do so. Ehmann’s SAC is long and convolugdile | sympathize

him.

=~

ed by

with his status aapro selitigant, | strongly encourage Ehmann to carefully review this order and

thedefendants’ motions so that his third amended compdanats thedentified defects
| adviseEhmannthat thethird amended complaint must be a complete document in an

itself, andit will supersede the SAC in its entiretny allegations, parties, or requests for relie
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from prior papers that are not carried forward in the third amended complainbvalhger be
before the court.

Ehmann mussupport each claim with factual allegationall complaints “must contain
sufficient alkegations of underlying facts to give fair notice and to enable the opposing party
defend itself effectively.'Starr v. Baca652 F.3d 1202, 1216 (9th Cir. 2013)}hen claims are
asserted against multiple defendants, the complaint shimaldyindicate which claims apply to
which defendantfRenne 84 F.3d at 1178. Ehmann should specifically identify each defendg
and support each claim with factual allegations about each defendant’s adtioeiee multiple
claims are alleged, the complasftould identify which factual allegations give rise to each cla

E. Conclusion

| THEREFORE ®RDERthatthe defendants’ motions to dismi¢ECF Nos. 24, 26) are
GRANTED.

| FURTHER ORDERhatthe gaintiff's motion to amendECF No. 33) is DENIED.

| FURTHER ORDERthatif the paintiff chooses to file a third amended complaint, he
must doby October 30, 2020. If he failsto file an amended complaint Bctober30, 20201

will dismissthis casewith prejudice.

DATED this29th day ofSeptember2020. W

ANDREW P. GORDON
UNITED STATES DISTRICT JUDGE
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