Welch v. Liggett et al
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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA
KENTRELL D. WELCH, Case N0.2:19¢v-01243APG-NJK
Plaintiff, ORDERON PENDING MOTIONS
V.
LIGGETT, etal.,
Defendans.
l. DISCUSSION

Plaintiff Kentrell Welchhas submitted an application to procaetbrma pauperisECF
No. 10. | find thatheis unable to prepay the full filing fee in this matter.

| entered a screening order on March 26, 26a6ing this action so the parties could
engage in settlement discussions. ECF No.Th% Office of the Attorney Genertilled a status

report indicating that settlement has not been reachethani intendgo proceed with this

action.ECF No.55. | therefore liftthe stay in this case. Welélked several motions during the

stay, which | now address.

A. ECF Nos. 33 and 34

Welchfiled a motion requesting discovemyaterials(ECF No. 33) and a motion
requesting the appointment of a discovery commissioner (ECF No. 34).efe@meldntsave not
yet been servednd thediscovery process has not yet begun. As sichs motions are
premature, antddeny them without prejudice.
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B. ECF No. 37

In my order screenin@Velch’s amended complairitfound thatWelchfailed to state a
colorable claim against three of thefendantsandl dismissed them without prejudideCF No.
27 at 11.Welchhasfiled a motion requesting “re-joinder” of thedefendantsECF No. 37 at 1
| construe this as a motion for reconsideration. A motion to reconsider mustisésdone
valid reason why the court should reconsider its prior decision” and set “forth fdave ofra
strongly convincing nature to persuade the court to reverse its prior deciSiasute v. United
States 256 F. Supp. 2d 1180, 1183 (D. Nev. 2003). Reconsideration is approphateaurt
“(1) is presented with newly discovered evidencegc(@hmitted clear error or the initial
decision was manifestly unjust, or (3) if there is an intervening change in controlirigsieh.
Dist. No. 1J v. ACandsS, In& F.3d 1255, 1263 (9th Cir. 1993). “A motion for reconsiderati
is not an avenue to teigate the samésues and arguments upon which the court already h
ruled.” Brown v. Kinross Gold, U.S.A378 F. Supp. 2d 1280, 1288 (D. Nev. 2005).

Welchs motiondoes not allege that tlaenended complaint stated colorable claims
against thesdefendants. RatheMVelchalleges various facts not included in the amended
complaint to argue that these defendants violateddmstitutionakights. As suchWelchhas
not set forth facts or law to persuadeto reverse my position that the amended complaint ¢
not state a colorable claim against thésindants Welch's motion is denied.

C. ECF No. 38

Welchfiled a motion for a “dual suit.” ECF No. 38 at 1. ltis difficult to understand

Welchs motion, but it appeait® be requesting that this case be joined with an earlier filed ¢

Welchrefers to “amended complaint cover sheets,” but it appears that he wantsddrasid

actiondefendants fronthe earlier filedcase 2:19-cv-01064GMN-BNW). ECF No. 38 at 2.
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When a party seeks to join two actidogether, the party is seeking to consolidate the actions.

Federal Rule of Civil Procedud(a) provides that a court may consolidae actions if the
actions “involve a commoquestion of law or fact.” Fed. R. Civ. P. 42(a)(2).

Welchs previously filed case deals with a failure to provide proper medical Seee.

2:19cv-01064GMN-BNW, ECF No. 22 at 3-5. This case involves claims of First Amendnment

retaliation and failure to protedCF No. 27 at 6-9. The two cases do not involve common
guestions of law or facsoWelchs motion is denied.

D. ECF No. 39

Welchfiled a motion titled “Judge’ Chambeés review sought.” ECF No. 39 at He
alleges thaan officer name Irvin transferred him toreximumsecurityprison in retaliation for
filing a kite about herd. at 3. Welchalso refers to improper retaliation by an offinamed
Bartlett.Id. at 4. Welchdoes not explain what he seeks in his motion, and | constea
request for a preliminary injunction.

Injunctive relid, whether temporary or permanent, is an “extraordinary remedy, neV
awarded as of rightWinter v. Natural Res. Defense Counbt5 U.S. 7, 24 (2008).A'court s
equitable power lies only over the merits of the case or controversy bef@vaen aplaintiff
seeks injunctive relief based on claims not pled in the complaint, the court does not have
authority to issue an injunctionPac. Radiation Oncology, LLC v. Queen's Med.,@&t0 F.3d
631, 633 (9th Cir. 2015).

Welchs motion is based on allegations about individuals and cldiaisire not part of
this case.As such, do not have authority to isswguitable relief based on the allegations in

motion | thus denywWelchs motion for a preliminary injunction.f Welchbelieves he has
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suffered constitutional violations beyond those alleged in this kaseay initiate a separate
case based on those other constitutional violations.

E. ECF No. 41

Welchfiled a moton for appointment of counsel. ECF No. 41. The cailitaddress
that motionin a subsequent order.

F. ECF No. 51

Welchfiled a motion requesting copies of various documents hélédsn this action
ECF No. 51.There is a pepage charge for copy wkar Copies produced from an electronic
format (CM/ECF) are $.10 per page; copies produced from a physical format arer$paQee
An inmate has no constitutional right to free photocopydoepnson v. Moored48 F.2d 517, 52
(9th Cir. 1991). | cannot provide free copies even to indigent plaintiffs procaadimgna
pauperisas the relevarstatute, 28 U.S.C. § 1915, does not authorize the court to pay the g
for an indigent litigant’s copy requests. Welchwould like copies of any of his motions, he
must fill out the appropriate paperwork and pay for them.
1. CONCLUSION

| therefore oderthatWelch's application to proceed forma pauperi§ECF No. 10) is
GRANTED. Welchshall not be required to pay an initial installment of the filing fee. In th
event that this action is dismissed, the full filing fee must still be yaier 28 U.S.C.
§ 1915(b)(2). Welchis permitted to maintain this action to conclusion without the necessity
prepayment of any additional fees or costs or the giving of security therefor. Thig@nokémg
leave to proceenh forma pauperishall not extend to the issuance or service of subpoenas

government expense.
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| further ordeyunder 28 U.S.C. § 1915(b)(2), the Nevada Department of Correttion
pay to the Clerk of the United States District Court, District of Nevada, 20% ofd@beding
month’s deposits t@Velch’s account entrell D. Welch, #1030777), in the months that the
account exceeds $10.00, until the full $350.00 filing fee has been paid for this action. Th
of the Court shalBEND a copy of this order to the Finance Division of the Clerk’s OffiClee
Clerk of the Court shall alSBEND a copy of this order to the attention of the Chief of Inmat
Services for the Nevada Department of Corrections, P.O. Box 7011, Carson City, NV 897

| further orderthe Clerk of the Court telectronicallySERVE a copy of this order and 3
copy ofWelch's amendedomplaint (ECF No. 28) on the Office of the Attorney General of {1
State of Nevada by adding the Attorney General of the State of Nevada to the doetkeT bl
does not indicate acceptance of service.

| further orderthatservice must be perfected with@® days from the date of this orcesr
required by Fed. R. Civ. P. 4(m).

| further orderthatsubject to the findings of the screenmrgler(ECF No. 27), within 21
days of the date of entry of this order, the Attorney General’'s Gffia# file a notice advising
thecourt andWelchof: (a) the names of the defendants for whom it accepts service; (b) thg
names of the defendants for whom it does not accept service, and (c) the names ehtants
for whom it is filing the lasknown-address information under seal. As to any of the nameg
defendants for whom the Attorney General’si€@ffcannot accept service, the Office shall file
under seal, but shall not serve the inmtglch the last known addressof those defendantsr
whom it has such information. If the last known address of the defendants is a post officq
the Attorney Genera Office shall attempt to obtain and provide the last known physical

addresses
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| further orderthatif service cannot be accepted for any of the named defendéeith

shall file a motion identifying the unserved defendants, requesting issuance of a sunmehons, a

specifying a full name and address for the defendants. For the defendants as to which the
Attorney General has not provided last-known-address informatiettch shall provide the full
name and addressr the defendants.

| further orderthat i the Attorney General accepts service of process for any hameqg
defendants, such defendants shall file and serve an answer or other response émdeel
complaint (ECF No. 28yithin 60 daysof the date of this order.

| further ordethatWelch shall serve upon defendaits if an appearance has been
entered by counsel, upon thattorreys, a copy of every pleading, motion or other documen
submitted for consideration by the CourtWElchelectronically files a document with the
court’s electronic-filing system, no certificate of service is requiBegFed. R. Civ. P.

5(d)(1)(B); Nev. Loc. R. IC 4-1(b); Nev. Loc. R. 5-1. Howevemklchmails the document tq

thecourt,Welchshall include with the original document submitted for filing a certificate stating

the date that a true and correct copy of the document was ruatleeldefendants or counsel for
the defendants. If counsel has entered a notice of appearance sl chirect service to the
individual attorney named in the notice of appearance, at the physical or electronic siadieess
therein. The court may disregard any document received by a district judge or neagidgat
which has not been filed with the Clerk, and any document received by a district judge,
magistrate judge, or the Clerk which fails to include a certificate showingrmepace wien
required.
| further orderthatWelch's motion for discoveryECF No. 33) is denied without

preudice.
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| further orderthatWelch's motion for appointment of a discovery commissioiisCF
No. 34) isdenied without preudice.

| further orderthatWelch's motion for “rejoinder of parties(ECF No. 37) is construed
asamotion for reconsideration and is denied.

| further orderthatWelchs motion for “dual suit (ECF No. 38) isconstrued asa
motion for consolidation and isdenied.

| further orderthatWelch's motion for Judge’s revie@ECF No. 39) isconstrued asa
motion for preliminary injunctiverelief and isdenied.

| further orderthatWelchis motion for appointment of counsel (ECF No. 41) will be
addressed in subsequent order.

| further orderthatWelch's motion for copie§ECF No. 51) isdenied.

| further orderthatthis case is no longer stayed.

G

DATED THIS 24thday ofNovember 2020.

UNITED STATES DISTRICT JUDGE




