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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
** x
ROGER J. HALDE, Case No. 2:19v-01247EJY
Plaintiff,
V. ORDER

ANDREW SAUL, Acting Commissioner of
Social Security,

Defendant.

Presently before the Court is Plaintiff’'s Motion for Reversal and/or Remadi (©. 17),
and Defendant’s Motion to Remand and Response to Plaintiff's Motion for Reversal agi@ndR
ECF Ne. 22 and 23" Plaintiff Roger J. Haldeseeks judicial review of thpartially favorabld
decision of the Commissioner of the Social Security Administration (“Commissionethe
“Agency”) granting hisapplication forDisability Insurance Benefit€ DIB”) under Titlell of the
Social Security Act.The parties agree remand is warrariigtidisagree on the appropriate reme
CompareECF No. 17at 1-2 (“Halde hereby seeks an order from the Court reversing the
decision of the Commissioner and ordering the payment of benefiith’ECF No. 22 at §The
Court should remand for further proceedings to allow the ALJ to remedy deficienctbe
decision.”) (internal alterations omittedfor the reasons below, the undersigresdands this cag
to the Social Security Administration for an immediate payment of benefits.

l. BACKGROUND

On February19, 2014, Plaintiff filed an application f@IB alleging aJuly 3Q 2013 onsef
dateof disability. Administrative Record (“AR”b3, 80. The Commissioner denied Plainti
claims by initial determination ajuly 10, 202, and upon reconsideration danuaryl2, 2015. AR
97-10Q 102-04 OnMarch 5 2015, Plaintiff requested a hearing before an Administrative
Judge (“ALJ”). AR D5. After conducting an #person hearing oAugust 25 2015 (AR 43-62

' Because ECF Nos. 22 and 23 refer to the same document filed by the Commissioner, tlgnaddmty citeq

to ECF No. 2Zor the sake o€onciseness.
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118-19, ALJ Christopher R. Danielssued his determination @ctoberl4, 2015, finding Plaintiff

not disabled.AR 22-35 The ALJ’s decision became the final decision of the Commissadtezi

the Appeals Council denid@laintiff's request for review. AR-6; see alsal2 U.S.C. § 405(h).

Plaintiff soughtjudicial review ofthe ALJ’s decisionn this Court. AR 113840; see alsq
Halde v. Colvin 2:16cv-01042JAD-CWH. On May 16, 2017,this Court affirmed the
Commissioner’s adverse disability determinatigkR 115059. Plaintiff appealedhe decision t(
the Ninth Circuit which not onlywacatedand remanded thjadgmento the district courfAR 1169,
but alsoordered the district court tomand the case to tl@ocial Security Administratiofor further
proceedings.Halde 2:16cv-01042JAD-CWH (ECF No. 28). In turrthe Appeals Councent|
this case backotthe ALJ instructing himto remedy errors at step five of the sequential evalu
process. AR 1170-74.

On May 19, 2016, Plaintiff filed a subsequent DIB claim, which was consolidated w
initial DIB application AR 1173. After conductingsecondn-person hearingn January 19, 201
(AR 1045-84),the ALJ issued a partially favorable decision on April 30, 2@h@ing Plaintiff
disabled as of November 16, 2018, the date of his 50th birthday. AR3B0I®aintiff filed the
instant civil actionseeking review of this decisiGnAR 1138-40.

Il. STANDARD OF REVIEW

The reviewing court shall affirm the Commissioner’s decision if the decisitvased o
correct legal standards and the legal findings are supported by substantial evideacecord. 41
U.S.C. 8§ 405(g);Batson v. Comm’r Soc. Sec. Admi&59 F.3d 1190, 1193 (9th Cir. 200
Substantial evidence is “more than a mere scintilla. It means such relevamicevés a reasonal
mind might accept as adequate to support a concluskictiardson v. Perale€02 U.S. 389, 40
(1971) (internal citation anduotation marks omitted). In reviewing the Commissioner’s all¢
errors, the Court must weigh “both the evidence that supports and detracts frd
[Commissioner’s] conclusion."Martinez v. Heckler807 F.2d 771, 772 (9th Cir. 1986) (inter

citations omitted).

2 Plaintiff did not need t@exhaustdministrative review through the Appeals Couadlkecond timbecase this

case was remandéar further consideratian20 C.F.R. § 404.984(a).
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“When the evidence before the ALJ is subject to more than one rational inteoprehat
must defer to the ALJ’s conclusionBatson 359 F.3d at 119&,ting Andrews v. Shalaléb3 F.3d
1035, 1041 (9th Cir. 1995). A reviewing court, however, “cannot affirm the decision of an 4
on a ground that the agency did not invoke in making its decisi&tout v. Comm’r Soc. Se
Admin, 454 F.3d 1050, 1054 (9th Cir. 2006) (internal citation omitted). Finally, the court m
reverse an ALJ'slecision on account of an error that is harml&s.ch v. Barnhart400 F.3d 676
679 (9th Cir. 2005) (internal citation omitted). “[T]he burden of showing that an isrharmful
normally falls upon the party attacking the agency’s determinatihriseki v. Sander$56 U.S|
396, 409 (2009).

1. DISCUSSION

A. Establishing Disability under the Act

To establish whether a claimant is disabled under the Act, there must be sall=tatgnce

that:

(@ the claimant suffers from a medically deternhileaphysical or mental
impairment that can be expected to result in death or that has lasted or can be
expected to last for a continuous period of not less than twelve months; and

(b)  the impairment renders the claimant incapable of performing thetivairk

the claimant previously performed and incapable of performing any other
substantial gainful employment that exists in the national economy.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1998i5ing 42 U.S.C. § 423(d)(2)(A). “If a claima
meets bth requirements, he or she is disableldl’

The ALJ employs a fivestep sequential evaluation process to determine whether a cl3
is disabled within the meaning of the Ad&owen v. Yuckeré82 U.S. 137, 140 (1987); 20 C.F
§ 404.1520(a). Each step is potentially dispositive and “if a claimant is found to be ‘disal
‘not-disabled’ at any step in the sequence, there is no need to consider subsequent at&pH.
180 F.3d at 1098; 20 C.F.R. § 404.1520. The claimant carries the burden of proof at s
through four, and the Commissioner carries the burden of proof at stepraeiett 180 F.3d a

1098.
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The five steps are:

Step 1. Is the claimant presently working in a substantially gainful activity? If so,
then the claimant is “not disabled” within the meaning of the Social Security Act
and is not entitled to disability insurance benefits. If the claimant is not warking

a substantially gainful activity, then the claimant’s case cannot be resolveg at s
one and the evaluation proceeds to step 820 C.F.R. § 404.1520(b).

Step 2. Is the claimant’s impairment severe? If not, then the claimant is “not
disabled”and is not entitled to disability insurance benefits. If the claimant’s
impairment is severe, then the claimant’s case cannot be resolved at step two and
the evaluation proceeds to step thr8ee20 C.F.R. § 404.1520(c).

Step 3. Does the impairment &et or equal’ one of a list of specific impairments
described in the regulations? If so, the claimant is “disabled” and theesafotled

to disability insurance benefits. If the claimant’s impairment neither meets nor
equals one of the impairments &idtin the regulations, then the claimant’'s case
cannot be resolved at step three and the evaluation proceeds to stepefe0.
C.F.R. 8 404.1520(d).

Step 4. Is the claimant able to do any work that he or she has done in the past? If
so, then the clmant is “not disabled” and is not entitled to disability insurance
benefits. If the claimant cannot do any work he or she did in the past, then the
claimant’s case cannot be resolved at step four and the evaluation proceeds to the
fifth and final step.See20 C.F.R. § 404.1520(e).

Step 5. Is the claimant able to do any other work? If not, then the claimant is
“disabled” and therefore entitled to disability insurance bene8ee20 C.F.R. 8
404.1520(f)(1). If the claimant is able to do other work, then the Commissioner
must establish that there are a significant number of jobs in the national economy
that claimant can do. There are two ways for the Commissioner to meetdka bu

of showing that there is other work in “significant numbers” in tlational
economy that claimant can do: (1) by the testimony of a vocational expert [(“VE")],
or (2) by reference to the Mediedbcational Guidelines at 20 C.F.R. pt. 404,
subpt. P, app. 2. If the Commissioner meets this burden, the claimant is “not
disabkd” and therefore not entitled to disability insurance benefie=20 C.F.R.

88 404.1520(f), 404.1562. If the Commissioner cannot meet this burden, then the
claimant is “disabled” and therefore entitled to disability benefisead.

Id. at 1098-99internal alterations omitted).

B.

Summary of the ALJ’s Findings on Remand

At step one, the ALJ determindaat Plaintiff did not engage in substantial gainful actiy

sincehis alleged onset date of July 30, 2018R 1024,citing 20 CF.R. 404.157kt g At step

two, the ALJ found Plaintiff suffered from medically determinable severe rmpats consisting g

“degenerative disc disease of tambar and cervical spisdibromyalgia, depression with parano

general anxiety disorder, and a history of alcoholism with alcoholic polyneurdpathyciting 20

C.F.R. 404.1520(c). At step three, the ALJ found Plaintiff's impairment or combinatior

4

ity

—h

ia,

1 of




Case 2:19-cv-01247-EJY Document 25 Filed 08/03/20 Page 5 of 18

impairments did not meet anedicallyequal the severity of any listed impairment in 20 C.P&t
404, Subpart P, Appendix 1. AR 102&jng 20 C.F.R. 404.1520(d), 404.1525 and 404.1526.
In preparation for step four, the ALJ found Plaintiff had the residual functional capaci

(“RFC”)° to:
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perform sedentary work as defined in 20 CFR 404.156&%ag¢pt occasionally
balancing, stooping, kneeling, and crouching, and crawling, but he is unable to
climb. He could tolerate occasional exposure to fumes, odors, dust, gases, and poor
ventilation. Heis able tounderstand, remember, and carry out simple, rgutine
and]repetitive tasksand he is able to interact with coworkers and supervisors, but

is unable to interact with the general public, and can adapt to routine work changes.

AR 1030.

At stepfour, the ALJ determined that “the claimant Hees unable to perform anpast

relevant work”since July 30, 2013AR 1033 Specifically,the ALJdeterminedPlaintiff's RFC
prevented him from performing his past relevdigiht skilled work” as a“card room manager
Dictionary of Occupational Titles oDOT” number 343.13D10,0r as a “gambling dealerDOT
number 343.462-010d.

In preparation for step five, the ALJ noted that:

7. Frior to the established disability onset ddtes claimant \as a younger
individual age 4519. On November 17, 2018, the claimant’s age category changed
to an individual closely approaching advanced age (20 CFR 404.1563).

8. The claimant has at least a high school education and is able to communicate
in English (20 CFR 404.1564).

9. Prior to November 16, 2018ansferability of job skills is not material to
the determination of disability because using the Medfcaational Rules as a
framework supports a finding that the claimant is “not disablddther or not the
claimant has transferable job skilBeginning on November 17, 2018, the claimant
has not been able to transfer job skills to other occupationd$8erl Security
Ruling or “|ISSH"] 82-41 and 20 CFR Part 404, Subpart P, Appendix 2).

10.  Prior to November 16, 2018, the date th@mant’s age category changed,
considering the claimant’s age, education, work experiencgR&itcl, there were
jobs that exsted in significant numbers in the national economy that the claimant
could have performed (20 CFR 404.1569 and 404.1569a

AR 1033-34. The ALJ went on:

“Residual functional capacity” is defined as “the most you can still do despitelimitations.” 20 C.F.R.

404.1545(a)(1).
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To determine the extertb which [Plaintiff's] limitations erodedhe unskilled
sedentary occupational base, the [AB3ked thgVE] whether jobs exist in the
national economy for an individual with the claimant's age, education, work
experience, and [RFC].The [VE] testified that given all of these factors the
individual would have been able to perform the requirements of repregentat
occupations such as a document prepa . ; an addregsr . . . ; and[,] an election
clerk . .. . | find that the aforementioned jobs described by\ké¢ exist in
significant numbers in the national economy. TVE] testified that these jobs
exist in several regions of the economy. He also testified that the position of
election clek, per the DOT, was a full time position, similar to a municipal office
clerk.

After the hearing[Plaintiff's counsel] submitted rebuttal evidence to ME’s]
testimony, and requested a supplemental hearing to permitEhéeo respond . . .

. The undersigned has considered [Plaintiff's counsel’s] argument, and overrule
them [sic] in their [sic] entirety and credit the testimony_afvrence Haney, the
E].

Pursuant to SSR &p, the undersigned has determined thaf\ikes] testimony
is consistent with the information contained in the [DOT].

AR 1034.
The ALJthereafter foundhat“[b] eginning on November 16, 2018, the datedlagmant’s

age category changed, considering the claimant’s age, education, work experierdeCahere
are no jobs that exist in significant numbers in the national economy that thentleoula perform
(20 CFR 404.1560(c) and 404.1566 AR 1035 The ALJ concludethat“[tlhe claimantwas not
disabled prior to November 16, 2018, but became disabled on that date and has continy
disabled through the date of this decisidtis disability is expected to last twelve monthst s
onset date (20 CFR 404.1520(9)). Accordingly, the ALgrantedPlaintiff's application foDIB
beginning November 16, 2018 pursuansextions 216(i) and 223(d) thfe Social Security Actld.

C. Step Five Analysi$

1. VE testimony at Plaintiff's first administrative hearing.

At Plaintiff’s first administrative hearing ohugust 25, 2015VE Lawrence Haneglescribed
Plaintiff's past relevantlight duty jobs as“bartender,” DOT number 312.474-010 specific
vocational prparation or SVP’ level 3; “gaming dealer,DOT number343.464-010SVPlevel5;

N The Courtonly summarizes th¥E testimonyofferedat Plaintiff'sadministrative hearirgand thanstructions|

the Appeals Cancil providedto the ALJ on remanbecausghe errors atstep fiveof the sequential evaluatigamocess
form the sole bassfor the partiestontentions

led
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and,“poker [or card room] supervisorPOT number343.137014, SVPevel6.” AR 58. The ALJ

asked the VE to imagine a hypothetical:

younger individual with a high school diploma education. ... The individual is
unable to. . . climb[]. The individual could occasionally balance, stoop, kneel,
crouch, and crawl. The individual could tolerate occasional exposure to fumes,
odors, dusts, gases, and poor ventilation. The individual could occasionally interact
with coworkerssupervisorsand the general public. With that levelliafitations,

could such an individual perform any of the Claimant’s past work?

Id. The VE replied that the hypothetical individual would not be able to perform Plaipifét

work at the sedentary leveAR 59. However, the VEestifiedthatthe hypothetical individual could

perform the sedentary positions ‘chrd player,”DOT numbe 343.367010, SVPlevel 4, with
approximatelyl13,750 jobs nationally and 3,280 jobs in Nevatalephone order clerk,DOT
number 209.567-0145VP level 2, with approximately 20,000 jobs nationally and 146 job
Nevada; “telephone information clerk,” DOT numbe37.3¢7]-046, SVP level 2, with
approximatelyl39,082 jobs nationally and 1,170 jobs in Nevaohal,“charge account clerkDOT
number 205.367-0145VP level 22 with approximately30,720 jobs nationally and 490 jobs
Nevada.AR 59-60.
TheALJ then asked the VE to:

assumall the limitations from hypothetical one, [with the added limitatiortiod|
individual . . . be[ing] off task up to 20 percent of the time due to the effects of his
pain and his mental disorder. With that level of being off task, could such an
individual perform any of the jobs you've identified?

AR 60. The VEreplied that the hypothetical individual would be unable to perform any of thq
he identified nor any other available jab the Nevada onational econom Id. The VEclarified

histestimonyas basedn:

astatistical analysis completed by the U.S. Department of Labor Statisticséh Mar
2010, which was publicized indicating what the average number of sick days or

° The SVPis “the amount of lapsed time required by a typical worker to learnetttgiques, acquire th

information, and develop the facility needed for average performance in aspaeifiorker situation.” DOT, App
C, 1991 WL 688702

° The VE adjusted the number of national and local jobs available for the teleplu@necierk,telephong
information clerk, and charge account cledsitionsdownwardsbecause there were multiple titles sharing the g
DOT number forach oftheseoccupations AR 59-60.

12}
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paid leave days would be. ... [W]ith employers of 500 or more workers, you have
approximately 11 caHoff days or sick days per year based[loging off task]20
percent of the timdg.

On examination by Plaintiff’'s counsel, the Wstified thathe hypothetical individual woul

be unable to perform any of the jobs identified aboteviere to miss three days of work per mo

or more. AR 6651. The VEtestifiedthat thecardplayer position involvesccasional contact with

inth

the publc, whereaghe other three office clerk positions only involve telephonic contact with the

public: “You're talking on a telephone, so you're not dealing with anybodtty..”

On reexamination by the ALJ, the VE was asked whether his “testimony in respgnse

[Plaintiff's] Counsel’s questions didn’t address issues covered by the D@T(Internal alteratior

omitted). The VE replied that was|[c]orrect” Id. The VE confirmed that éx drew from his

“education and training” forie responsesld.

2. Instructions provided to the ALJ on remand.

As explained abovePlaintiff appealechis adverse disability determination to the Ni
Circuit, whichin turn vacatedand remanded thgidgment tothe district murt AR 1169-74.
Pursuant toiteNinth Circuit’s mandatethedistrict courtreversed the Commissioner’s decision
remanded the cade the Social Security Administrati for further proceedingsHalde 2:16-¢cv-
01042JAD-CWH (ECF No. 28). The Appeals Councithen sent this matter blato the ALJ for

resolution of the following issues:

The hearing decision did not identify or resolve apparent conflicts between the
[VE's] testimony regarding the requirements of jobs identified at Step 5 and the
information contained in théd[OT]. The [ALJ] found the claimant had tfirRFC]

to perform a range of sedentary work, including a limitation to occasional
interaction with coworkers, supervisors, and the general public ... . Based on the
[VE’s] testimony, the [ALJ] found the claimant could perform such occupations as

a telephone quotation clerk, food and beverage order clerk, and charge account
clerk (DOT #'s 205.36:014, 209.56014 and 237.36046) . . . . However, per

the DOT, each of these positions require frequent talking and hearing, and dealing
with people. The DOT describes the tasks required of the charge account clerk as
conferring with customers to explain the type of charge plans available and
assisting them with their applications. It describes the tasks reapfitbd food

and beverage clerk as taking orders over a telephone or intercom system, recording
the orders, answeriranyquestions, and making menu suggestions. The telephone

! The transcript of theirst administrative hearing does not make clear whether word “didn't” is a

typographicakrror.

nth

and
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guotation clerk position requires initiating and answering telephone calls from
customers, providing information, and relaying calls to a registered representative
at the customer’s request. On questioning from the claimant'sseapative, the

[VE] described the jobs identified at Step 5 as office clerk positions and explained
that because the workers only speak on the telephone, they do not require
occasional contact with the public . . . . TME] further clarified that his
testimony was based on his experience as opposed to the DOT definitions . . .
However, it is unclear whether tflRFC] limitations to occasional interaction are
limited to faceto-face interaction or include telephone interaction. . .. Further, the
[ALJ] did not clarify or confirm whether thp/E’s] assumption that telephone
interaction did not qualify public contact was accurate. Accordingly, clardicat

is required to determine whether the claimant’s occasional interaction limitations
include interaction by telephone, and to resolve any conflicts between the
information contained in the DOT and tfE’s] testimony at Step 5.

AR 1172-73. On remand, the Appeals Council ordered the ALJ to:

Give further consideration to the claimant's maximyRFC] and provide
appropriate rationale with specific references to evidence of record in sappor
the assessed limitations (20 CFR 404.1545 and [SSR] 85-16 and 96-8p).

Obtain supplemental evidence fronf\éE] to clarify the effect of the assessed
limitations on the claimant’s occupational base ([SSRI8338314, 8515, and/or
969p). The hypothetical questions should reflect the specific capacity/limitations
established by the record as a whole. The [ALJ] will ask]\Wg to identify
examples of gpropriate jobs and to state the incidence of such jobs in the national
economy (20 CFR 404.1566). Further, before relying orf\(E¢ evidence the
[ALJ] will identify and resolve any conflicts between the occupational evelenc
provided by the[VE] and theinformation in the [DOT] and its companion
publication, the Selected Characteristics of Occupations [or “SOC”] ([B8R]

4p).

AR 1173.

3. VE testimony at Plaintiff's second administrative hearing

At Plaintiff's secondadministrative hearingpn January 29, 2019VE Haney described

Plaintiff's pasttwo relevantlight duty jobs as “card room managérDOT number347.137-010

SVPlevel 7, and‘gambling dealef,DOT number 343.462-010, SMBvel5.® AR 1061. The ALJ

asked the VE to imaginehypothetical individual:

with a high school education. . . The individual could perform work at the
sedentary level subject to the following limitations: The individealuld
occasionally balance, stoop, kneel, crouch, and crawl|, botld/ be unald to
climb. The individual could occasionally balance, stoop, kneel, crouch and crawl.
The individual could tolerate occasional exposure to fumes, odors, dust$,]gases
and poor ventilation. The individual could understand, remegphlagrd carry out

8

There is no explanation farhy the VEidentified threepast relevant jobat Plaintiff's first administrative

hearing but onlytwo past relevant jobs at Plaintiff's second administrative heafugmpareAR 58 with AR 1061.

9

h
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simple routine repetitiveasks. The individual could interact occasionally with co
workers and supervisors but is unable to interact with the general public and can
adapt to routine work changes. With those limitations, . . . could sundigialual
perform any of the Claimant’s past work?

AR 106162. The VE replied that thieypothetical individual would not be able to perform Plaintiff’s

past relevant work. AR 106XHowever, the VEBestifiedthat the hypothetical individual would |
able to perform the “SVRevel] 2, sedentary positiorteat the DOTindicateg[involve] no peoplg
interaction,” includingdocument preparérDOT number249.587-018with approximately 28,74
jobs nationdy; “addressef DOT number209.587-010with approximately8,622 jobsnationally,
and, “election clerk DOT number205.367-03pwith approximately20,757 jobs nationil.® 1d.
The VE confirmed that his testimony was consistent with the D@id that these jobs exist
several regions of the United States. AR 1682 When askedy the ALJwhetherthe election
clerk position is atll-time job, heVE equivocatedand said the election clerk positisranalogous
to an ‘office clerk” or a “municipal office clerk” position. AR 1063.

On examination byPlaintiff’'s counsel, the VE testified thtte document prepargosition
is a“L evel Thre¢ job." Id. The Courtnotes that thelection clerkpositionis dso alLevel Threg
job. 205.367030 ELECTION CLERK, DICOT 205.36030. Plaintiff's attorneyaskedthe VEif
a hypothécal person limited td simple, repetitive tasksould “handle instructions in a variety
formats and deal with multiple variables during a work,tdayhich roughlycorrespondgo the
reasoning level requirement required ofL.@vel Three job. Id.; see also supra.10. The VE
confirmed the hypothetical individual could dotmause &imple and repetitivetask designatio
refers to “an unskilled position.Id. Plaintiff's counselcounteredhatthe reasoninggvel required

to performagiven jobis a separate issue frominether a position is designatedasskilled,” which

9

As instructedby the Appeals Guncil (AR 1173) the VE only identifiedthe numberf document peparer,
addreser, or election clerlpositions available in theational economy

10 A Level Three occupatiorrequiresan individual to “[a]pply commonsense understanding to carry
instructions furnished in written, oralr diagrammatic form. Deal with problems involving sevecaicrete variable
in or from standardized situations.” DOT, App. C, 1991 WL 688702.

10
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refers to how much time is requiréd vocationallytrain an employeeé® AR 1064 The VE
nonetheless confirmetata person limited tsimple and repetitive tasks casea[] with problems
from several concrete variables Jor] from standardizedsituatiors,” one of thereasoning
requiremerg of aLevel Three job AR 1065 see also supra.10.

Specifically, the VEestified that thelocument preparer position is simple aepetitive

[b]ecause you're dealing with the same thing over and over again. | think that
would define repetition. Is it simple? You're ... preparing documents. That's a
simple type ofajob. ... [E]ven though it's a SVJRevel] 2[ position y]ou could
probably learn that job ia few days. It's simple and it is repetitive.

Id. In contrast to this testimonyhe VE confirmed that “when a job is truly repetitive, the D
describes it as repetitivewhichit does not do for the documemieparer occupatiorAR 1068 see
alsoAR 1069. The VEfurthertestified that thétemperamentsrequired for the document prepa

position are as follows:

First, performing a variety of duties. These fall under work situations. Work
situations thatinvolve frequent changes of tasks using different techniques,
procedurefs] or degrees of attentiveness without loss of efficiency or composure.
Second, work situations that involve adhering to and achieving exact levels of
performance using precise medsg instruments, tool]§ or machines to obtain
precise dimensions. Preparing exact verbal and numerical records and filing with
precise instrumentor specifications for material message procedures and
technigues to obtain . specific standards?

AR 1066-67.

Next, he VE readhe DOT's description of the election clerk position into the record:

Performs any combination of the following duties during elections. Conjpitds
and verifies voter listfor . . . official registration recorsl Requests identification
of voters’ polling placgs], obtain signatures and names of voters to prevent voting

Unskilled work is work which needs little or no judgment to do simple duties that carrteden

the job in a short period of time. The job may or may not require considetedrigts. For
example[the Social Security Administratiordonsidefs] jobs unskilled if the primary work duties

are handling, feeding and offbearing (that is, placing or remawiaigrials from machines which

are automatic or operated by eth), or machine tending, and a person can usually learn to do the
job in 30 days, and little specific vocational preparation and judgment are needsoA gees not

gain work skills by doing unskilled jobs.

20 C.F.R§ 404.1568(a).

© Theword “temperament” does nappear to havanyspecialized meaning ielation toSocial Securitcases
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of unauthorized persons, distributes ballots to votensd] answers questions
concerning voting procedure. Counts valid ballots and prepares official reports of
election results.
AR 1070. Relying on & occupationasoftwareprogramcalled “Job Browser Prothe VEtestified
thatan election clerbelongs tdhe occupationajroup of general office clerlkend thereforeworks

all year round AR 107071. Although te VEconfirmed that an election clerk deals with the pu

(AR 1072), the VEeasonedhatan election clerk coulgerform higob even if he could not tolerate

contact with thepublic becausean election clerk’sjob duties could also be within . an office

cubicle” AR 1073. The VEclarified that the DOToes notlescribeworking in an office cubicle

as gjob duty expected ofraelection clerk.ld. Notwithstanding, th& E maintainedhis testimony
is “consistent with how [he has] seen [election clerks] work within municgiahgs.” 1d.
Plaintiff's counseljuestionedhe VEon Job Browser Pre statisticalmethodologes® AR
1075-81. Plaintiff's attorneyalso presentedatafrom an online occupationaépositorycalled the
Occupational Information Network @*NET”) demonstratinghat thework processors and typis
occupational grougp which the addresser position belongs, involwesmstant contact with othe
in 69 percent of jobs arffrequent]contact with others . . . 31 percent of the time'* AR 1081.
To conclude, Plaintiff's counsel asked ME to assume thahe hypothetcal persornfrom
the previous exampes“limited to sitting 6 hours in an-Bour day. . . [D]o the]] jobs[the VE
provided]have the flexibilityso that the person can stand at will 2 hours a’d&R 1082. The VE
said the jobs do not have sutdxibility because “there’s no sit/stand option in these positidids

D. Issues Presented

The ALJdeterminedhat Plaintiffretained the RF@ perform sedentary wikyrunderstand

remember, and carry ostmple, routine, andepetitivetasks and, interact withcoworkers ang

B The Court does not discutsss portion of the transcript in detail becaudsais no impact othedecision today|

" “The U.S. Department of Labor . . . maintains a more detailed occupational édtahase by federal agencig

the [O*NET,] that is built on the same and related data used in the [Occupatiotwkddandbook or] OOH,” which

“displays details such as wage, education, anditigiirequirements, and job outlook, for hundreds of occupati
Care v. NielsonCIVIL ACTION NO. 1:18CV-04666AT, 2020 WL 2528536, at *3 n.4d. at *3 (N.D. Ga. May 18
2020) (internal citations omittedidowever, the “O*NET is not listed as a souoé@dministrative notice that the agen
uses, but the DOT is listed. 20 C.F.R. 8 404.1569d). The ALJ only needs to resolvéscheaflicen VE testimon
and one sourcethe DOT (and its companion publication the [SOCJpadilla v. Berryhill Case M. 2:18cv-02126

VCF, 2020 WL 1244132, at *5 (D. Nev. Mar. 16, 202fjing SSR 0084p, 2000 WL 1898704. Accordingly, the Co
does not discuss the O*NET in its analysis.
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supervisors but not the general public. AR 1030. At the second administrative hearing,
testified that Plaintiff couldvork as a document preparer, election clerk, or addres$ed.062.
Plaintiff contends the ALé&rredin failing to reconcilean apparent conflict between a R
limitation to simple, routine, and repetitive taskadthe reasoning demands thie Level Three
document preparer and election cledcupations ECF No. 17 at .9 Plaintiff also argueshe
remaining job—an addresseris obsolete and does not exist in significant numbers indhenal

economy.ld. at13. The Court addresses Plaintiff's arguments below.

1. The ALJ failed to reconcile the apparent conflict between aRFC limitation to
simple, routine, and repetitive tasks and the Level Three reasoning
requirements of the document preparer and electiomlerk jobs. This error was
not harmless becausdhe remaining addresser occupation may not exist in
significant numbers in the national economy.

Plaintiff argues &RFC limitationto simple, routineandrepetitive tasksaisesan apparen
conflict with the reasoning levels required of Level Three occupations. ECF No. 1Z¢iah@
Zavalin v. Colvin 778 F.3d 842847 (9th Cir. 2015). Plaintiff insiststhat the Commissione
recognizes the presence tbfs very conflict and“warns the vocational expert that he shoulg
prepared to answer. . questiofis]’ about thisdiscrepancy Id., citing SSA, Vocational Expel
Handbookatp. 39 (Aug. 207). Plaintiff contendsieitherthe VE nor the ALJresolved the conflig
in accordance with the directives outlined in SSRAP0 Id. at 9. Instead, “[tlhe ALJ found [th
VE's] testimony consistent with the DOT in conflict wiflavalinand theHandbook’ Id.

In Zavalin the Ninth Circuit explained the ALJ’s obligation at step five of the sequg
evaluation process. 778 F.3d 84Rirst, an ALJ must “assess[] a claimant's residual functi

capacity, defined as the most that a claimant can do despite physical aablimé&ations cause

by his impairments and related symptomdd. at 845 (internal citation and quotation nerk

omitted). Next, the ALJ must consider “potential occupations that the claimant méyjeb®
perform.” Id. (internal citation omitted) When “making this determination, the ALJ relies on
DOT, which is the SSA’s primary source of reliable job information regardiog that exist in th
national economy. ... The DOT describes the requirements for each listed occupeitidimg
the necessary General Educational Developm@&iED ) levels . . . .” Id. at 84546 (internal
citations and quotation marks omitted). Importantly, “[tjhe GED levels include[fehgoning
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ability required to perform the job, ranging from Level 1 (which requires therbssaning ability
to Level 6 (which requires the most)Itl. (internalcitation omitted). Thé&LJ will also rely “on
the testimony of vocational experts who testify about specific occupations thaitveardl car
perform in light of higRFC].” Id. (internal citatios omitted). And, “to conclude the Step Fi
analysis, the ALJ determines whethgiyen the claimant’'s [RFC], age, education, and W
experience, he actually can find some work in the national econoldy (internal citations an
guotation marks omitted).

If there is “an apparent conflict between the vocational expert’'s testimahtharDOT—
for example, expert testimony that a claimant can perform an occupation involving
requirements that appear more than the claimant can katiddeALJ is required toeconcile the

inconsistency.”’ld. (internal citation omitted). In a case of conflict, such as exists heteg Ai]J

must ask the expert to explain the conflict and . . . determine whettl¥i&ls¢ explanation for the

conflict is reasonable before yaig on the expert’s testimony to reach a disability determina
pursuant to SSR 60p. Id. at 846 (internal citations and quotation marks omitted). Even if the
commits an error at step five, however, the Court must affirm the disabilityrde#gon if the error
is harmless Molina v. Astrue674 F.3d 1104, 1110 (9th Cir. 2012).

Applying the analysis set forth abovéetcourtin Zavalin found “an apparent conflig
between th¢RFC] to perform simple, repetitive tasks, and the demands of LeReh30oning. 778
F.3d at847. In addition{because the ALJ failed to recognize an inconsistency, she did not g
expert to explain why a person with Zavalin’s limitation could neverthelesstheedemands @
Level 3 Reasoning.”ld. The Ninth Circuitfound this error was not harmledsecause “mixed
record” ofthe plaintiff's educational and vocational succeskiled toindependenthsupport the
ALJ’s stepfive finding. Id. at 848.

At present, the parties agree that the Aid notreconcile ampparent conflict betweeam

simple, putine, and epetitive RFC limitation and the reasoning demands afLevel Three
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occupatiom.”” CompareECF No. 17 at gPlaintiff argues|t] he ALJ did not resolve the conflict.
with ECFNo. 22 at 6 (the Commissioner concedes “the ALJ did not reconcile the apparent
between the RFC and the reasoning level requirement of the document preparer mmdcéiekc
jobs.”). Moreover not only did the ALJ fail to ask the VE texplainthe apparentonflict at the
second administrative hearingut the ALJ alsofound the VE's testimony “consistent with t
information contained in the [DOT]” (AR 1034without providing any‘explan[ation] in the
determination or decision how he . . . resolved the conflict.” SS&0P000 WL 1898704 This
error was not harmless.

If Plaintiff is unable to perform the Level Thre®cument preparer and election cl
occupationsthen the AJ’s decision is supported solely Hye fact that he found Plaintiff coul
perform the addresser occupation. AR 1034, 1062. Indeed;dmmissioner concedes that “
light of the above deficiency, the remaining4eln addressermust be available in significa

numbers in order to serve as the basis for the ALJ’s step five finding.” ECF No. 22 at6. H

the VE testifiedat thesecond administrative hearitigat there ar8,622 addresser jobs availablg i

the national economyvhichmay not amount to a significant numb&R 1062;see alsdRandazzq
v. Berryhill, 725 Fed. App’d46, 448 (9th Cir. 201{)nternal citations omitted)The ALJ’s error
... was not harmless because the remaining 10,000 electrical accessamelar jobs found 4
the expert may not amount to a significant number of jobs in the national econoAsy/PJaintiff
correctly points outt is “the Commissioner’s burden of production to come forwatdtep fiveof
the sequential evaluation proceasth substantial evidence that . . . a person Witlhde’s medical
vocational profile could perform” other work in the national econofZF No. 24 at 4(internal
citation omitted)see also Tdeett 180 F.3d al098. The Commissioner failetb meet his burde
on remand. The Courtagrees anaoncludes the ALXommitted reversible error in failing

reconciletheapparent conflicbetween the VE’s testimony and the DOT.

1 Although the Court need not reach this point, the ALJ also failed to recanalkdditional apparent conflic

That 5, the DOT provides that an election clerk “[p]erforms any combination obllegving dutiesduring elections
but the VEtestifiedthat an election clerk works all year rouatithe second administrative hearing05.367030
ELECTION CLERK, DICOT 205.36D30(emphasis addep$ee alsAR 1071.

1 The Commissioner does not allege harmless error in his briefings and, theredongived this argumen
Wilcox v. Comm’r 848 F.2d 1007, 1008 n.2 (9th Cir. 1998) (“[a]Jrguments not addressed in a brief are
abandoned”).
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V. REMEDY REQUEST
“The decision whether to remand a case for additional evidence, or simply tolmmefds

is within the discretion of the court.’Sprague v. Bower812 F.2d 1226, 123@®th Cir. 1987)

(internal citation omitted).The Ninth Circuit has “stated or implied that it would be an abuse of

discretion for a district court not to remand for an award of benefits” when threei@osdite met).

Garrison v. Colvin 759 F.3d 995, 1020 (9th Cir. 2014)térnal citations omitted). Under the

“creditastrue’ rule, where (1) the record has been fully developed and further administrati

proceedings would serve no useful purpose; (2) the ALJ has failed to provide legatiestffi

rea®ns for rejecting evidence, whether claimant testimony or medical opinion(3nd the
improperly discredited evidence were credited as true, the ALJ would be required tthd

claimant disabled on remand, the Court will remand for an award ofitserieévels v. Berryhill

874 F.3d 648, 668 (9th Cir. 2017). Even where the three pafng®ditastrue testhave been

satisfied howeverthe Court will not remand for immediate payment of benefits if “the record as

whole creates serious doubt thatlaimant is, in fact, disabledGarrison, 759 F.3d at 1021.

The undersigned findan immediatepayment of benefits warranted in this matt&¥ith

respect to thdirst prongof the crediastrue test, furtheradministrativeproceedings would not

proveusefd for resolution of any outstanding issues. The Commissioner disagrees, arguing tha

[tlhe step five issues discussed above can be remedied in the course of further
proceedings, in whichn ALJ will receive additionalocationalexpert testimony
regarding whether there are jobs that exist in significant numbers in the hationa
economy that Plaintiff can perform, and ensure that any conflicts between
vocational experts and the DOT are properly reconciled per SSR 00-4p.

ECF No. 22 at 7. The Commissioner’s contentions are belied by théh&adhe Ninth Circui

already vacateliis final decision andemanded this case to the AloJremedythe errors at step five

of the sequential evaluation analysis. AR 1¥Y32 “The Commissioner, havirigst this appeal
should not have another opportunity to show that [Halde] is not credible any more than [Hal
he lost, should have an opportunfty remand further proceedings to establish his credibil
Moisa v. Barnhart367 F.3d 882, 887 (9th Cir. 2004).

The second prong of the credstrue rule is mebecausehe ALJ failed to provide legall
sufficient reasons, supported by substamtiaenceto find Plaintiff could perform other workCf.
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Massachi v. Astrue486 F.3d 1149, 1154 (9th Cir. 2007) (remanding case for further proce
becausehe court could not “determine whether substantial evidence supports the saégdfive
finding that [the plaintiff] could perform other work.”). The third prong of the craslitue rule is
satisfied because if the evideratestep fivavere credited strue, the ALJ would be required to fi
Plaintiff disabled Tacketf 180 F.3d at 1098 (“If a claimant is found to be ‘disabled’ or ‘not disal
at any step in the sequence, there is no need to consider subsequent stepsdjngly, herecord
does not leave serious doubt as to whether Plaintiff is disa@ladison 759 F.3d at 1021.

The Commissioneemphasizes thaan award of benefitss “a rare and prophylacti
exception to the welkstablished ordinary remand rule.” ECF No. 22 at 7 (internal alter
citation, and quotation marks omitted)The Court agrees; dwever, the Ninth Circuithas
specificallyendorsedieparting from the ordinary remand raked’ prophylactic measuteo justify
“equitable concerns about the length of time that had elapsed since the claimaitechaer
application.” Treichler v. Comm’r of Soc. Sec. Admifiz5 F.3d 1090, 1100 (9th Cir. 201#ternal
citation omitted) Notably,the Ninth Circuithasapplied thecreditastrue testdue toa claimant’s

advanced age and “severe delay” of seven years in her applicdéisquez v. Astrué72 F.3d 586

59394 (9th Cir. 2009). This analysis applicablehere where Plaintiffis closely approaching

advanced agfAR 1033)and nearlysix-anda-half years have elapséam thefiling of Plaintiff's
DIB applicationto date AR 63, 80 (Halde ‘filed for [DIB] on 02/19/2014"). Exercisingits
discretion pursuant to Ninth Circuit precedent @ourt appies the creditastrue doctrineand
remands this case to the Social Security Administration for an immediate paymenéfifsb

V. CONCLUSION

The ALJ failed to reconcile an appareaanflict between a&imple, routine, and repetitiy

RFC limitationwith the reasoning requirements of Level Three occupations, including the dog¢

prepare and election clerk positiong.his error was ot harmless because the remairjolgthe VE
opined Plaintiff could perform, the addresser position, may not be available in significargrs

in the national economy.
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VI. ORDER
IT IS HEREBY ORDEREDhat Plaintiff's Motion for Reversal and/or Remand (ECF
17) is GRANTED, and that Defendant’s Motion to Remand and RespmnBlaintiff's Motion for
Reversal and/or RemarfECF Ncs. 22 and 2Bis DENIED. This case is remanded to the So
Security Administratiorfor an immediate payment benefitsto Plaintiff. The Clerk of the Cou

is directed to enter judgment in accordance with this Ordecknse this case.

R L Dscbia e

ELAYNA J. Y@%J}:I—[’A
UNITED STATES ISTRATE JUDGE

Dated this3rd dayof August, 2020.
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