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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
* * %

RITA GOODMAN, Case N02:19¢v-01707JCM-EJY
Plaintiff,
ORDER
V.
WALMART INC., a Delaware Corporatior
DOES IX; and ROE CORPORATIONSX,

inclusive,

Defendants.

Before the Court is Walmart Iris. Motion for Protective Order Precluditgappropriate
Areas of FRCP 30(b)(6) Deposition Testimony and for Stay of Deposition on Disputed EGpi
No. 11). Also pending iBlaintiff’s Motion to Extend Discovery Deadlines. ECF No. 15. The (
finds as follows.
I BACKGROUND

The facs underlying this dispute arises from an October 4, 2018 fall Plaintiff suffered
left Walmart Store No. 3788 in Clark County, Nevaaléer appying for a job Pendingbefore the
Courtis Defendant’sMotion challengingTopic 6 in Plaintiff's Fed. R. Civ. P. 30(b)(6) deposit
notice Topic 6seeks deposition testimony tja]ny falls that occurred on curbs at any Walma
Clark County, Nevada, from October 4, 2013 through the present regardle@bgtbér injuries
occurred. (Hereinafter*Topic &”) Concomitantly, Plaintiff's Motion seeks to extend disco\
deadlines for purposes of taking and completing Defendant’s 30(b)(6) deposition.

Defendant contends thdwpic 6is geographically and temporally overbroad, enormo|
burdensome, and propounded to subject Walmart to invasive and costly discovery. De¢
further argues that thestimonyPlaintiff seeks is not reasonably calculatedead to the discovel
of admissible evidence. Defendant states that evidence of falls from c@®®mamoreNalmart
storesaroundClark County, dating back to 2018eeks informatiomf no relevance to Plaintif$
allegation thatthe subject curb was too high or a danger to customBE«SF No. 11 at 7Defendant
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furtherargues that the terfcurld’ is vagueand the response to Plaint#fTopic 6 seeks potential
private information abouthird-party strangers to the instant litigation

In Opposition to Defendarg Motion, Plaintiff argues thahe curb fs a permanent hazdr
and, therefore, Topic seeking information regarding prior falls is an appropraaea of inquiry
Plaintiff also argues thabased on decisions in other caghe,time period for which she sesd
information ive years before Plaintif§ accident through the presgistreasonable. Plaintiff stat
that the history of falls is relevant because in sageerethe condition at issue is permanent, p
accident wil show notice or knowledge of a danger. Plaintdhtendsthat Defendants expert
agrees that fallson ‘other curbswould be relevant to this cgsénowever, a review of the expe
report andPlaintiff's underlinng added to certain language in thaport, des not support this
proposition. ECF No. 12 at’g.

In Reply, Defendant argues tHdtlhere are no prior incidents involving the subject ¢u
and showing notice regarding curbs at other locations is irrelevant to whether taethertWalmar
in queston was a hazard. DefendasReply also details the burdensomeness of Plagfifipic 6.
ECF No. 14.

. DISCUSSION
A Rule 30(b)6) deposition differs from the normal deposition becau3@(b)(6)deposition

permits a party tbname as the deponent a public or private corporatidhe named corporatig

L Plaintiff quotes the following:

3. Curbs constitute a vertical elevation difference,_but they are not considered matumohs or a
dangerous conditiom parking lot locations outside of designated handmegessible pedestrian
paths. They are omnipresent in most commercial property applications wherever asidegdlk
abuts a vehicular travel way, and pedestrian users should expect, based ien@xgerencounter
height changes when transitioning from sidewalks into vehicular ways, other than fit gyieai
compliant ramp locationsSuch transitions from sidewalk to vehicular way are not required to be
painted, and typically are not painted dostomary applications similar to the location of this
incident

11.The subject parking lot was designed and operated in full compliance with thedguiations,
applicable standardsand guidelines of the Transportation Engineering community aasl w
appropriate for the context of its environmenthere were no requirements or warrants for
additional treatments at this locatijgemphasis addedeeExhibit 1-H.

ECF No. 12 at §underlining in original)
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mustthendesignate and prepare a witness to testify on the corpdsatiehal? “Rule 30(b)6)
imposes burdens on both the discovering party and the designating3p4jiie party noticing g
Rule 30(b)(6)deposition must take care to designate, with painstaking specificity, the e
subject areas that are to be coveéredlVhen producing corpate representatives foRalle 30(b)(6
deposition, the‘corporation must prepare them to give complete, knowledgeable and 4
answers.®

In addition todiscussingthe requirements of Federal Rules of Civil Proced20€)(6)
Nevada substantive law applies to the determination of whether the condition at tesueurb
from which Plaintiff fell— is a temporary or permanent conditforiThis, in turn, implicates th
propriety of the scope of Plaintiff Topic 6. As stated @prague v. Lucky Stes, Inc, “[t]he owner|
or occupant of property is not an insurer of the safety of a person on the premises, and inc¢l
of negligence, no liability lies. An accident occurring on the premises does not foéstsdilish

negligence. Yet, a business owes its patrons a duty to keep the premises in a reasor

condition for usé.” Looking alsoto the Nevada Supreme Court decisioEidorado Club, Inc. v

Graff,8 relied on by Plaintiff, the Court notes that evidence of past incidents is not ddentss

show notice of a dangerous condition for the purpose of establishing a defemlaytwhere g
slip and fall is caused by the temporary presence of debris or foreign substanadared s lettuct
leaf on ramp], which is not shown to be continuifg.”

Cases not cited bgither party help illuminate trenswerto the question raised in this ca
For example, irSouthern Pac. Co. v. Watkirtke plaintiff claimed an injury against the defend

railroad company as a result of a collision ediload crossing® The Nevada Supreme Court fol

2 Great Am. Ins. Co. of New York v. Vegas Const. Zx. F.R.D. 534, 538 (D. Nev. 2008)

s Id.

4 U.S. E.EO.C v. Bank of AmCase No. 2:13v-1754-GMN-VCF, 2014 WL 7240134, at *5 (D. Nev. D¢
18, 2014)

5 Nevada Power Co. v. Monsanto C891 F. Supp. 1406, 1418 (D. Nev. 19@8jernal quotations and citatid
omitted).

6 See Demena v. SniighFood & Drug Centers, IncNo. 2:12¢cv-00626MMD -CWH, 2012 WL 3962381at
*n.2 (D. Nev. Sept. 10, 2012).

7 849 P.2d 320321 (Nev. 1993)citations omitted).

8 377 P.2d 174 (Nev. 1962)

° Id. at 176

10 435 P.2d 498, 500 (Nev. 1967)
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that “evidence of prioraccidents is properly admitted to show notice of a dangerous pern
condition where the physical condition of the crossing as a proximate or concurring caus
accident $ in issue and there is prior admissible evidence tending to show the dar
condition.”™* The court went on to explain, howev#rat“[w]hat is ordinary care at one cross
may be quite different from ordinary care at anoti#dysent legislative daand or the requiremen
of custom and usage, the issue of ordinary care must be decided in tlggtaiditions existing 3
the place of the crossing accidémht.

In Ginnis v. Mapes Hotel Corpa customer was caught in an automatic door that clos
her while she was leaving the hot&IThe plaintiff sued the hotel and manufacturer of the autof
door on four theoriesncluding negligence, implied warranty, res ipsa loquitur, and strict
liability.1* The Nevada Supreme Court nothdtt‘the lower court should have instructed upon
strict tort liability doctrine in this case?® Then under a strict liability doctrine, the court held t
“similar accidents involving the same door are relevant to causation and adefadtdangrous
condition under that theory?®

In Reingoldv. Wet'N Wild Nevada, In¢.the court was presented with a negligence a
against a water park. After riding a waterslide and landing &ncatch pool, the plaintiff walke

toward the edge of the pbwhere he slippedell, and sustainethjuries® The Nevada Supren
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Court held thatevidence of subsequent accidents may not be admitted to demonstrate a dsfend:

knowledge of the condition prior to the instant accidéhtThe decision inWet N'Wild also held
that “evidence of subsequent, similar accidents involving the same condition nedgMaat on thg
issue of causation and whether there is a defective and dangerous conddionThis holding
relied on the Supreme Court’s decision@mnis and the assertiothereinof strict liability. See

Robinson v. G.G.C808 P.2d 522, 525 (Nev. 1991). Here, there is no strimlityaclaim asserteq

u Id. at 506, 508.

12 Id. at 506.

13 470 P.2d 135 (Nev. 1970)

14 Id. at 136.

1% Id. at 139

16 Id.

o 944 P.2d 800 (Nev. 199 %verruled on other grounds IBassDavis v. Davis134 P.3d 103, 109 (Nev0Q@6).
18 Id. at 801

19 Id. at 802 (Citations omitted

1”4
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and Plaintiff is not seeking 30(b)(6) deposition testimony ansatior’® Therefore,inquiry
regarding subsequent accideistaot a proportional area of inquiny this case

However, ike therailroad crossing iWatkins the automatic door iMapes Hoteland the
edge of the pool ikVet N Wild, Defendarits curbis apermanent conditionAs was true in each of

those casesPlaintiff may only seek discovery regarding accidents involtiregsamecondition ag

is alleged tdhaveresulted irthe accident at issue. Here, Plaintiff fell on October 4, 2018, at Walmal

Store No. 3788. Plaintiff's discovery inquirieson a 30(b)(6) deposition are therefore properly
limited to prior acciderg arising at the sam&ore and curb locatiotmatmay showprior noticeor
knowledgeof a dangerous permanent conditioBvents subsequent to Plaintgffall at locatios
other than where she fdlave no relevance to notice kimowledge of an alleged dangerausb
conditionat Store No. 3788- that is a conditionexisting at the time Plaintiff fell Topic 6 isnot
so limitedand, thereforeas draftedis overbroad.

Defendant states that it has already informed Plaintiff that during the thaiee préor tg

Plaintiff' s fall there wer@o accidents involving the curb at issue at Store No. 3788. ECF NoJ 11

8. No ctte is offered for this representation, but the Court accepts this faoeas tihe absence of

contrary evidence. Nonetheless, DefendaB0(b)(6) deponent must be prepared to state this|sam

information in response to questions at deposition.

The only remainingissuebefore the Courts whether through her 30(b)(6) depositign,
Plaintiff is entitled to two additional years afformation re@rding accidents at the same curb
location where she fell Relevancy under Fed. R. Civ. P. B6liberally construed. Howevaer,
“[rlelevancy alone is no longer sufficieatliscovery must also be proportionalthe needs of the
case€.?! Proportionality requires the Court to consitidre importance of the issues at stake in the
action, the amount in controversy, the pattietative access to relevant information, the pdrties

resources, the importance of the discovery in resolving the issues, and whether thebexgensq

D

of the proposed discovery outweigh its likely bentft. To this end, “the Court recognizes

20 ECF No. 12 at 2:2@7; 6:67; 7:98:8.
2 Ashcraft v. Experian Information Solutions, In€ase No. 2:1:6v-02978JAD-NJK, 2018 WL 6171772, at *[L
(D. Nev. Nov. 26, 2018}iting In reBard IVC Prod. Liab. Lit.317 F.R.D. 562, 56. Ariz. 2016).
22 Id. citing Fed. R. Civ. P. 26(b)(1)
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Plaintiff's right to information relevant to his case, ... [but] must also take into account the
such requests have on Defendarts.”

In its Reply, Defendant states there are between 100 andridents in the past fivesars

for Walmart Storésand that‘every claims file has on average-20 pages. ECF No. 14 at 5.

What is not clear from this representation is whether these numbers are @er &orallWalmart
stores in Clark County. Defendant claims the revialvtake “months” strongly suggesting th
the number of incidents is per stoi@ ), but this is just Couxtonjecture Defendant further argug
that Plaintiff is requiring Defendaist 30(b)(6) deponent to memorize thousands of pagy
“irrelevant incdents.” 1d. However, accidents involving the curb Plaingiimsresulted inher
fall, precedng Plaintiff's accidentare not categorically irrelevant to Plaint#ffaccident and clear
arenot so numerous (given there were none in the three years preceding Rlantiflent) at

result in an overly burdensome investigation or memoriza&xencise Rather, the question for t

Court is whether &all or fallsfrom the samesurb in 2013 or 2014 (the two presumptively misgi

years) aredo attenuated to be potential evidence of notica afndition that is alleged to ha
caused fall in October 2018.

When limited to Store No. 3788 andftils relating tothe curb area in question, the Cg
finds Plaintiff's request not so attenuated or burdensome thatiregDiefendant taesearclhthis
additional time period and prepare a 30(b)(6) witness to tastdisproportionate to the needs
this case If no responsive information exists, there will be nothing for Defendant to stapt
just that. If there is responsive information, Defendant should be prepared whaateappened
what the individuals whéell claimed, and when the events took place. Disclosing the namg
addresses of such individuals is not necessary tatfies potential argument that Defendant v
on notice of a dangerous condition. Further if a settlement was reached, thigiimhorns not td

be disclosed.

23 McGarry v. Holland AmLine-WestoursCase No. CV03269 FDB, 2003 WL 23744635, at *2 (W.D. Wa
Dec. 15, 2003).
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[11. ORDER

Accordingly, and based on the foregoing,

Defendant Walmart Ints Motion for Rotective OrdetPrecludng Inappropriate Areas ¢
FRCP 30(b)(6) Deposition Testimony and for Stay of Deposition on Disputed (EEpieNo. 11
is GRANTED in part and DENIED in part.

IT IS FURTHER ORDERED that DefendastViotion is GRANTED and a protectiveder

is entered to the extent Plaintiff seeks 30(b)(6) testimony regarding everdaditions at any

Walmart Store in Clark County, Nevada, other than the store at which Plainti8tf@ié(No. 3788).

IT IS FURTHER ORDERED that DefendastViotion isGRANTED and a protective ord
is entered to the extent Plaintiff seeks 30(b)(6) testimony on falls or accidestshatn falls in th
area at which Plaintiff fell at Store No. 3788.

IT IS FURTHER ORDERED that DefendastMotion is GRANTED and a protective org
is entered to the extent Plaintiff seeks 30(b)(6) testimony regarding everdsdhatd subseque
to her October 2018 fall.

IT IS FURTHER ORDERED that DefendastMotion is DENIED to the extent Plaint
seeks information for the five year period preceding Plaiatiffll at Store No. 3788; however, sy
testimony is permitted only to the extent it involves the area at which Plaintiff fell.

IT IS FURTHER ORDERED that because DefentaMotionis granted in part and denig
in part, Defendans request for attornéy fees and costs is DENIED.

IT IS FURTHER ORDERED that Plaintif Motion to Extend Discovery Deadlines (E
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No. 15) is GRANTED. The discovery period is extended to August 3, 2020 for purposes of allowi

Plaintiff to take the B(b)(6) deposition of Defendédstcorporate representative(s). Plaintiff s

be entitled to conduct additional reasonable discovery that necessarily alidgsas a result g

testimony at the 30(b)(6) deposit{sih
Dated thi2nd day of July, 2020

ELAYNAD. YOUEHAH, )
UNITED STATESMAGISTRATE JUDGE
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